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THE  LAW  MAGAZINE. 


ART.  T.— LORD  BROUGHAM'S  LOCAL  COURT  BILL  — WITH  FULL 
PARTICULARS  RELATING  TO  THE  INFERIOR  COURTS  OF  SCOT- 
LAND, AND  THE  CONTINENTAL  COURTS  OF  CONCILIATION. 


1.  The  Speech  delivered  in  the  House  of  Peers,  December  2nd, 
1830,  fey  Henry  Baron  Brougham  and  Vaux,  Lord 
High  Chancellor  of  Great  Britain,  upon  the  Introduction  of 
his  Bill  to  reform  the  existing  Legal  Abuses  of  the  Country. 

.  8vo.     London,  1830. 

2*  A  BiU,  intituled  An  Act  for  establishing  Courts  of  Local  Jur 
risdiction.     Ordered  to  be  printed,  Dec.  2,  1830. 

It  is  now  more  than  two  years,  since,  without  the  least 
suspicion  that  our  remarks  would  so  soon  receive  a  direct 
practical  application,  we  explained  at  considerable  length  the 
disadvantages  of  local  courts.  We  mention  this  to  ac- 
count for  the  cursory  manner  in  which  many  topics  of  the 
highest  importance  may  hereafter  be  touched  upon,  which 
many  readers  might  mistake  for  forgetfulness  or  worse,  were 
they  not  especially  forewarned  that  the  real  motive  is  our 
strong  dislike  to  "  iteration,"  very  properly  characterised  by 
a  high  authority  as  "  damnable."  To  one  or  two  topics,  how- 
ever,  though  formerly  exhausted,  we  are  absolutely  obliged  to 
recur,  to  give  some  sort  of  unity  to  the  argument,  and  that 
no  mistake  may  arise  as  to  the  principle  upon  which  our  oppo- 
sition is  mainly  grounded.  Be,  then,  a  very  brief  recapitula- 
tion permitted  us. 

In  the  first  place,  we  earnestly  desire  to  fix  attention  on  a 
circumstance- essentially  distinguishing  a  country  like  Eng- 
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land  from  a  country  carsed  or  blest  with  a  code.  Ours  is, 
empbatically>  a  law  of  precedent  and  authority,  composed — the 
more  important  part  of  it, — almost  exclusively  of  judge-made 
rules  ;  which,  great  as  their  number  and  puzzling  their  com- 
plexity may  be^  are  notwithstanding  applied  with  a  high 
degree  of  precision  and  consistency.  This,  however,  we  are 
not  anxious  to  press ;  for  the  difficulty  of  managing  the  ap- 
parently unwieldy  mass,  collating  many  thousands  of  cases 
scattered  over  many  hundreds  of  books,  and  extracting  prin- 
ciples to  go  by,  forms  the  strongest  of  all  possible  objecttma 
to  a  subdivision  of  the  courts.  Under  the  present  system^  all 
the  law-learning  of  the  land  is  brought  to  a  focus,,  and  the 
division  of  labour  is  carried  to  an  unprecedented  extent. 
Scarcely  a  minute  portion  of  English,  jurisprudence  can  be 
named  which  has  not  been,as  itwere,sorted,packed  and  labelled 
for^use*  or  \ybich  some  practitioner  or  other  has  not  thoroughly 
;investigated ;  and  as,  by  reason  of  the  centralization  .alluded 
Mf  a  constant  interchange  of  opinion  takes  place  amongst 
all  the  members  of  the  profession,  and  the  judges  confer  on  all 
questions  of  doubt,  every  description  of  knowledge  is  ren- 
dered practically  available ;  so  that,  without  pretending  to  pal- 
liate occasional,  defects,  it  must  be  owned  that  any  discre- 
pancies in  practice  or  conflicting  decisions  that  may  exist, 
are  the  result  of  varying  views  and  unequal  knowledge,  under 
l^jrcumstances  peculiarly  favourable  to  consistency.  Sup- 
|K>^e|  then,  we  scatter  the  business  and,  as  a  necessary  result, 
the  bar.  ^  Not.  only  would  all  general  communication  be  cut 
off,  but  each  practitioner,  would  find  it  necessary  to  follow 
each  braoch  of  practice,  and  study  all  subjects  at  once,  just 
jas  in  a  thinly  peopled  or  half-civilized  district,  we  often  find 
jsoipe  half  dozen  trades  or  callings  amaJgaikuited>;  and  lai^*> 
learning  would  proportionally  decline.  But  unlui^kily  at  the 
very  moment  we  were  thus  checking  and  depreciating  the  study 
of  jurisprudence,  we  should  stand  moi'e  than  ever  in  ne|ed  of 
proficients;  we  should  want  forty  or  fifty  additional  jvKlges, 
whilst,  the  body  from  which  they  were  to  come^  would  be 
probably  incapable  pf  furnishing  the  ordinary  twelve*^    The 

'  The  example  of  Germany  is  quite  sufficient  to  shew  that  the  best  sysfiems  of 
legal  education  are  inadequate  to  insure  a  sound  administration  of  law  without  cd- 
operatiag  advantages,  Th«re,  the  scieace  of  jurisprudence  has  )^o  more  ardently  pur- 
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dependence,  in  shorty  of  oiur  aiiomatons  body  of  jurisprudence 
on  our  anomalous  system  of  judicature  is  so  very  obvious,  as 
to  have  :compelled  even  M.  Meyer  to  recognise  it;  and  as  he 
is  the  advocate  of  <xxles  and.  averse  from  centralization;  be 
cannot  well  be  objected  to  as  a  prejudiced  authority.  Speak- 
ing of  our  all-absorbing  metropoUtan  establishment;  he  says, 
'^  Qui  a  pu  maintenir  cette  celebre  loi  commune  qu?  invo^ 
quent  totis  les  jurisconsultes  Anglais,  et  qui,  sans  CKistor 
BuHe^pai-t,  sans  j^tre  consignee  dans  aucuil  reeueil;  dirige 
avec.une  fermet^  invariable  «ur  tons  les  grands  points  de 
droit  les  anrSta  des  cours  Anglaises  depuis  plusienrs  siedes/'^ 
'  To  come  therefore,  without  farther  preamble,  to  the 
pointy — is  the  Lord  Chancellor's  bill  within  or  without  the 
scope  of  this  radical  objection  ?  —  a  question  very  feaaily 
answei'ed^  as  .be  himself  has  declared  that  the  lai^r  psit 
of  the  actions  now  commenced  at  Westminster  would  be 
included'  in  the  new  jiirisdictioa.  hideedy  by  his  lH>eral 
allowance  of  appeals,  (which,  before  concluding/ we  shall 
notice  more  particularly,)  he  tacitly  admits  that  his  scatter- 
ed  uncommunicating  dignitaries  would  otterwise  produce  a»e 
evil  we  deprecate,  and  diud  places  hunself  in  the- dilemma 
we  formerly  proposed  i'^  As  no  legislature  can  create  tmbu- 
nals  which,  separated  by  broad  lines  of  demarcation,  will 
reason  and  adjudicate  in  concert,  either  an  endless  series  of 
diversities  prevail,  or  the  mischief  is  kept  down  by  a  constant 
resort  to  the  last  stage  of  litigation,  by  carrying  causes  to 
that  veiy  metropolis  which  the  whole  machinery  was*  set  at 
work  to  shun."^  Much  reflecting  on  these  things,  we  are 
now  thoroughly  convinced  that  no  district  judges  should  ad*- 
jttdieate  in  cases  too  large  for  :them  to  adjudicate  definitively. 
We  would  certainly  establish  some  judges  of  the  sort,  to 

sued,  and  its  professon  are  morehonoored,.  than  in  any  other  Qov^ntiy  Iq  the  world  ; 
yet  the  want  of  jgoodi  books  of  practice  and  sound  decijuons  is  a  subject  of  universal 
complaint,  — f  See  Savigny's  Preface  to  the  last  edition  of  his  **  Vom  Beruf  ^c." 
-^An  English  translation. of  this  far-famed  Tract  is  preparing. 

>  **  Which  has  been  aUe  to  maintain  that  celebrated  common  law,  which,  without 
having  a  positive  existence  any  where^  without  being  preserved  in  any  particular 
collection,  has  guided  with  invariable  firmness  the  judgments  of  the  English  courts 
on  .all  gifeat  points  of  law,  for  many  ceuturies*"— Des  Institutions  Judiciaiies,  &Cv 
tpm.  %.  c.  16. 
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whom  a  ten  or  perhaps  a  twenty  pound  power  might' 
be  given,  according  to  their  number  and  rank ;  but  what*' 
ever  the  amount,  we  would  4x  it  with  peculiar  reference 
to  the  degree  of  uncontrolled  jurisdiction  they  could  be 
trusted  with ;  meaning,  thereby ,  uncontrolled  by  appeals* 
This,  however,  will  not  satisfy  the  Chancellor ;  and  it  is 
now  to  be  seen  whether  either  of  the  evils  we  deprecate* 
can  be  shut  out^  and  no  evil  of  equal  moment  let  in.  To 
decide  the  point,  and  to  decide,  moreover,  what  are  the 
inherent  disadvantages  of  the  existing  establishment,  we- 
propose  commencing  by  an  analysis  of  the  speech  of  Decem^ 
ber  last ;  of  which  an  octavo  edition  has  recently  appeared 
with  an  ample  coronet  impressed  upon  the  title  page,  a  sign 
almost  as  odd  for  the  late  member  for  Yorkshire  to  trade  under 
towards  the  conclusion  of  his  career,  as  that  set  up  by  Cobbett 
at  the  commencement  of  Ais.^  We  may  also  occasionally  refer 
to  his. Lordship's  former  speech  (April,  1830)  upon  the  same 
subject ;  but  it  would  be  a  waste  of  time  to  engage  in  contro- 
versy with  the  vapouring  ignorance  of  one  of  his  friends,  the 
author  of  Art.  VIII.  in  the  102d  number  of  the  Edinburgh 
Review,  who  has  done  his  best  to  prejudice  the  scheme  l>y 
resting  its  expediency  upon  arguments  fit  for  nothing  but  ta 
make  us  laugh  at  himself.^ 

*  Thb  extraordinary  man  is  said  to  have  opened  his  first  shop  under  the  sign  of 
*'  The  Bible,  the  Crown,  and  the  Mitre." 

'■  '  We  subjoin  an  example  :  **  England  is  a  country  where,  if  a  man  be  knocked 
down  with  injury  and  insult,  he  has  but  one  substantial  means  of  redress,  putting  his 
antagonist  to  death,  for  which  he  will  be  punished,  though  not  capitally.  England 
is  a  country  where,  if  a  man's  character  or  that  of  his  wife  or  his  child  be  slandered 
daily  for  a  year,  he  cannot,  widiout  risking  the  bread  he  and  they  have  to  eat,  have 
any  remedy  but  assassinating  the  supposed  defamer.  England  is  a  country  where 
no  secure  conveyance  can  be  made  at  any  expense  of  almost  any  real  property,  and 
no  conveyance  at  all  of  property  under  forty  or  fifty  pounds.  England  is  a  country 
where,  if  there  be  left  a  legacy  of  a  hundred  pounds,  the  plain  and  obvious  course 
for  a  prudent  man  to  take  is,  to  say  nothing  about  the  matter,  and  let  the  executor 
keep  it  instead  of  himself,  unless  he  will  voluntarily  pay  it  over,  which  be  is  isub- 
stantially  under  no  kind  of  obligation  to  do.  England,  moreover,  is  a  country  which, 
by  the  common  consent  of  almost  all  its  own  inhabitants,  has  no  equal  on  the  globe 
for  the  excdlence  of  her  institutions ;  and  ot  these,  the  first  and  most  excellent  is 
her  system  of  jurisprudence,  which  all  who  understand  it  extol  to  the  heavens  as 
the  most  divine  production  of  perfect  wisdom  —  which  all  who  know  it  by  expe* 
rience  of  its  blessings  curse  as  the  worst  mischief  that  ever  proceeded  from  the 
infernal  regions."  This  writer  of  this  may  rest  assured  that  irony  is  not  his  forte  ; 
proofs  of  his  ignorance  will  be  given  hereafter.  ... 
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«  Pafismg  over  the  escordium  of  the  speech^  we  begin  oui* 
notices  at  the  part  where  the  learned  Baron  begs  pennissiori 
to  remind  their  lordshipd  "  of  one  or  two  facts  connected  with 
the  proceedings  in  our  courts  of  judicature/' 

*^  Their  lordships  were  aware  that,  by  a  ina«t  salutary  provision 
of  the  constitution,  all  the  law  proceedings  of  this  land,  except  where 
matters  of  a  very  trifling  value  were  concerned,  must  begin  and 
centre  in  the  King's  Courts  in  Westminster  Hall.  Kow  from  thid 
provision  there  resulted  many  great  and  important  advantaged,  and, 
above  all,  the  benefit  which  arose  from  it  was  this  invaluable  good : 
namely,  that  in  consequence  of  this  general  control  and  supervision 
of  the  King's  Courts  at  Westminster,  it  was  absolutely  impossiblei 
that  any  discrepancies  could  arise  in  the  system  of  the  administra- 
tion and  practice  of  the  law  in  various  parts  of  the  country ;  because 
in  all  the  system  was  assimilated,  and  its  uniformity  preserved,  by 
the  general  control  of  the  high  courts  at  Westminster.  But  together 
with  these  advantages^  which  no  man  could  value  higher  than  he 
did,  and  which  he  should  show  could  be  maintained  and  secured, 
if  uot  better,  at  least  as  fully,  by  other  means  :  together  with  these 
advantages,  he  said,  many  evils  of  a  most  serious  character  had 
arisen  from  this  provision.' 


I 
I 


We  merely  cite  this  as  a  satisfactory  (or  unsatisfactory) 
proof  that  the  Chancellor  is  only  superficially  acquainted  with 
the  workings  of  the  system  and  its  distinctive  advantages. 
It  is  not  the  entertaining,  but  the  dispensing  with  the  ne-* 
cessity  for,  appeals,  which  form  the  most  prominent  of  these ; 
as  the  mere  control  and  supervision,  common  to  any  court 
of  cassation,  are  the  least.  An  undue  stress  is  laid  upon 
the  latter,  because  no  ''  other  means"  can  be  found. 

Here  follows  an  elaborate  enumeration  of  the  delays  and 
expences  of  the  circuit  system,  which  though  allowed  to  be 
comparatively  unimportant  in  cases  of  value,  are  described 
as  absolutely  ruinous  where  the  interest  at  stake  is  small 
and  (as  is  rather  too  hastily  assumed)  the  litigants  conse- 
quently in  the  humble  classes  of  life ;  *^  nor  was  there,  nor 
could  there  be  any  reason  for  such  delays  and  expences,  ex- 
cept that  the  law,  as  it  now  stood,  made  it  necessary  that  the 
cause  should  be  tried  at  the  assizes,  and  not  before,  and  at 
the  assize  town,,  and  no  where  else."  Before  calling  their 
Lordships'  attention  to  the  proportion  between  small  and 
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great  caused,  4be  iBpeake!p  ptcused  **  to  remitid  some  of  them^ 
and,  it  might  be,  to  inform  others;"  of  the  amount  of  costs 
incurred  under  the  present  system,  passing  Over  (i.  e.,  as  re-* 
commended  in  Hamilton's  Parliamentary  Logic,  dwelling  upon 
them  most  emphatically  in  a  parenthesis)  the  costs  necessarily 
arising  from  delay,  and  saying  nothing  (except  in  the  afore- 
said parenthesis)  of  the  cruel  aggravation  of  injury  which 
procrastination  of  the  remedy  inflicts: 

*^  He  would,  however,  ^ow  to  their  lordships  how,  practically^ 
the  expense  of.  this  mode  of  trying  siiits,  putting  the  delay  out  of  the 
question,-  we%hed  most  heavily  upon  the  suitorSir  it  was  in  the 
expenses  of  witnesses  they  were  obliged  to  bring  into  court,  and  in 
their  own  personal  expeoces  when  fetched  fsom^  their  own  hoioes  to 
the  assize  town, 

**  Notwithstanding  the  nrany  wise  and  salutary  r^ulations  which 
the  learned  judges  had  made,  it  was  still  impossible,  where  thc^ 
county  was  of  any  great  extent,  and  where  the  cause-paper  was  at 
all  crowded^  so  to  arrange  business  aS  to  preclude  the  necessity  of 
suitors,  their  attornies,  their  agents,  and  their  witnesses,  passing, 
several  days  at  the  assize  town.  At  York,  herhad  known,  the  assizes 
last  frequently  a  foFtnight ;  and,  on  one  .Qccasionj  he  had  known 
them  last  for  three  weeks  all  but  a  day." 
'    — -  .....  ^^ 

Certain  excellent  regulations  made  by  Mr.  Justice  Bayley 

are  allowed  to-  have  alleviated  the  inconvenience,  the  greater 
part  of  which  is  notwithstanding  alleged  to  remain.  A 
ten  days'  stay  is  taken  as  the  average  which  the  suitor, 
with  his  attorney,  witnesses  and  family  (for  it  seems  no  pru- 
dent man  would  repair  to  such  a  scene  without  his  wife  and 
daughters,  or  his  man-«eryant  and  his  maid-servant  at  least) 
is  absolutely  compelled  to  make  ;  duriivg  all  which  time  he  has 
himself  and  suite  to  keep,  and  the  more  important  part  of  it, 
the  attorney  and  witnesses,  to  pay.  The  attorney,  according 
to  the  Chancellor,  is  allowed  two  guineas  a  day  if  he  have  not 
more  than  one  cause,  ejod  if  he  have  more  than  one,  then  he 
may  chai^  one  guinea  a- day,  being  allowed  to  recover  $l1&o> 
another  guinea  from  the  other  party  if  he  should  succeed  ki^ 
defeating  him,  ''  This  was  the  charge  allowed  in  the  master's 
o6Soe,  if  his  recollection  did  not  fail  him :  but  then  their  Lord«> 
ships  were  perhaps  aware  that  the  attorney  received  more 
fi-om  his  client'! 
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^^  Nest  came  the  expences  of  tke  witiie89e».  The  vitaegses, 
ijifiost  of  necessity,  w^e  brought  from  the  same  part  of  the  county 
with  the  suHor;  atlea»t  it  geucaratUy  happened  that  a  raan'a  wit- 
nesses were  his  neighbours,  persons  liying  near  him,  who  knew  him, 
and  who  had  had  dealings  with  him.  Well  now,  how  much  did  a 
man*s  witnesses  cost  him?  Why,  by  the  regulations  of  the  office, 
witnesses,  be  believed,  were  divided  into  three  classes :  first,  pro* 
fessional  men  —  say  physicians,  surveyors,  artists,  and  so  forth; 
secondly,  master  workmen;  thirdly,  journeymen  labourers.  The- 
ficst  class  were  allowed  two  gumeas  a  day  for  their  expenses ;  the 
second  15s.  a  day  ^  the  third  5s.  a  day.  This  was  the  allowance' 
recognised  by  the  office,  but  their  lordships  must  by  no  means  sup- 
pose that  these  sums  were  all  thkt  witnesses  obtained  from  suitors. 
He  could  assure  their  lordships,  that  he  was  stating  only  what  was 
consistent  with  his  own  experience,  when  h^  said  that  dieikts  wese. 
always  as  sensible  of  the  importance  of  having  a  witness  in  good 
humour  as  of  having  the  court  favourably  disposed  towards  them."  .  . 

He  next  dwells  upon  the  practice  of  calling,  sQVQF^lprofi^fh 
sional  or  scientific  men,  where  the  event  may  4epend  jxponik^. 
opinions  of  such,  forgetting  to  mention  tbe.amaU  proportion  of 
cases  in  which  this  sort  of  evidence. is  admissible;  and  states 
it  as  the  obvious  inference,  '*  that  a  man,  to  be  well  prepiared, 
that  was  to  say,  to  be  in  s^  condition  to  meet  his  adversary  on 
equal  terms,  must  come,  if  not  with  a  cloud  of  witnesses,  at 
least  with  a  parcel  of  witnesses ;  and  these,  beside  their 
allowance  of  two  guineas  a  day^  travelled  at  the  rate  of  ISd^ 
a  mile*" 

Upon  the  strength  of  this  statemeut  it  is  contended,  that 
$0/.  or  60/.  may  be  very  easily  expended  by  the  suitor  in  the 
costs  of  attorney  and  witnesses  at  the  assize  town,  and  before 
the  cause  came  on  for  trial ;  of  which  a  lar^e  proportion  must 
be  lookcdi  upon  as  irrecoverably  lost,  whatever  the  result  of, 
the  cause.  .  . 

**  Let  him  also  remind  their  lordships,  that  if  a  party,  after  this 
oiftkty;  received-  the  judgment  of  the  court  in^lMs  favour,  he  could  by 
the  theory  of  ouc  law,  recover  the  charges  he  had  been  put  to  from 
(}ie  ^her  party;  but  that,  by  the  melancholy  practice  of  our  law,  the' 
successful  party,  never  r^pver^  the  whole  from  bis  adversary.  Ail. 
that .  he  <;ould  recover,  was  the  amount  which  t^he .  master,  wPUld. 
allow  on  taxation,  and  this  was  seldom  more  than  two  thirds  of  what 
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the  party  had  actually  paid.  The  party,  therefore,  though  success- 
ful, must  be  out  of  pocket,  on  account  of  costs,  to  the  amount  of  at 
least  one  third  of  Uiose  costs.  He  had  called  this  the  melancholy 
practice  of  our  law,  but  he  had  called  it  so  only  in  contradistinction 
to  the  theory  of  the  law.  He  did  not  mean  by  that  expression  to 
cast  any  imputation  on  the  provisions  of  law  in  this  respect,  for  those 
provisions  must  of  necessity  continue  as  they  were  as  long  as  men 
were  men.  To  make  the  practice  of  our  law,  in  this  respect,  con- 
sistent with  the  theory  of  it,  would,  under  the  existing  system,  be 
placing  in  men's  hands  a  most  dangerous  and  destructive  engine  of 
oppression ;  for  it  would  be  saymg  that  there  should  be  no  distinction 
made  between  the  costs  which  it  was  reasonable  the  losing  party ' 
should  defray,  and  those  costs  which  his  adversary  might  be  inclined 
to  make  him  pay.  Their  lordships,  he  was  sure,  would  readily  see 
what  he  meant.  If  a  successful  party  were  allowed  to  recover  all 
his  costs,  the  inevitable  consequences  would  be,  that  that  party,  if 
he  was  sure  to  recover  against  his  opponent,  would  take  care  to 
punish  the  person  against  whom  he  had  succeeded  by  multiplying 
charge  .upon  charge  to  the  utmost  of  his  appetite  and  ingenuity ;  and 
further  than  this,  would  not  be  unwilling  to  allow  his  attorney  to 
have  his  share  of  plunder,  by  authorizing  him  to  pursue  the  same 
vexatiously  expensive  course.  For  these  reasons,  it  must  be  evident 
that  this  provision  of  the  law  was  not  to  be  blamed.  But  let  their 
lordships  see  how  this  system  bore  upon  causes  in  which  small 
interests  were  at  stake.*' 

'  It  bears  of  course  with  ruinous  effect,  which  it  is  useless  to 
illustrate  by  examples.  We  proceed  to  the  alleged  small  pro- 
portion of  causes  in  which  large  damages  are  recovered. '  This 
also  we  freely  admits  though  here  again  the  Chancellor  has 
erred  in  taking  damages,  often  merely  nominal^  as  the  test,  and 
only  allowing  for  actions  of  ejectment.  The  great  case  of 
.  Rowe  and  Brenton  was  an  action  for  a  small  parcel  of  ore  ;  we 
do  not  know  the  quantity,  but  it  might  have  been  but  a  shil- 
ling's-worth ;  and  it  is  a  constant  practice  to  try  the  right  to 
offices,  toUs^  and  £ili  sorts  of  manorial  and  corporation  dues, 
in  the  form  of  an  action  for  some  petty  fee  or  receipt.  It  would 
be  simply  ludicrous  to  found  an  argument  upon  it,  but  whilst 
on  such  a  subject^  it  is  impossible  to  forget  that  the  demand 
in  perhaps  the  most  important  suit  recorded  in  history,  we 
mean  the  suit  against  Hampden  for  shipmoney,  was  only 
twenty  shillings  in  amount.     Even  this  extreme  case, .  how- 
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ever,  we  should  be  fully  justified  in  urging^  did  we  feel  in-» 
clined  to  rieason  as  we  find  the  Chancellor  reasoning  in  thc^ 
passage  we  are  next  to  quote : Observing  u]poh  one  oc- 
casion, at  the  Lancaster  assizes,  that  the  verdicts  were  gener- 
ally unusually  low,  his  Lordship  procured  an  estimate  of  the 
average  amount,  and  found  that  it  gave  rather  less  than  16/.  for 
each.  Now,  for  the  accompanying  remark :  '*  This  was,  per- 
haps, an  extreme  case,  for  in  the  whole  course  of  his  (unfortu- 
nately not  very  short)  professional  career.  Tie  had  nevet  heard 
of  one  similar  to  it,  and  possibly,  nay,  he  dared  say  it  was  so, 
his  noble  and.  learned  friend  (Lord  Tenterden),  notwithstand- 
ing his  extensive  experience,  would  be  unable  tp  supply  a  pa- 
rallel to  it."  Why,  then,  is  the  estimate  introduced  and  rea- 
soned upon  ?  Undoubtedly  to  give  an  undue  weight  to  the 
argument,  atid  because  his  lordship  chose  to  speak  as  an 
advocate,  instead  of  as  president  of  a  deliberative  assembly;; 
a  solution  we^  would  not  apply,  did  not  every  portion  of  his 
speech  confirm  it.^  In  fact,  his  whole  case  is  built  upon  the 
fallacy  which  we  objected  to  Sir  Edward  Sugden,  in  our  arti- 
cle on  the  Registration  Report :  having  to  decide  On  the  ad-* 
vantages  of  an  institution,  he  supposes  its  worst  possible  state, 
and  addresses  himself  exclusively  to  that.  His  Lordship  is 
perfectly  aware  that  every  part  of  the  system  is  now  undergoing 
a  thorough  repair ;  th^t  process  is  to  be  simplified,  and  plead- 
ing cut  down;  that  under  the  new  plan  of  procedure  proposed 
by  the  commissioners,  the  quantity  of  proof  will  be  incalcula^ 
bly  diminished ;  and  that,  by  the  Verification  of  documents  be- 
fore trial,  the  attendance  of  the  most  expensive  class  of  wit-* 
nesses  will  be  rendered  comparatively  rare.^     Again,  the  ex- 

*  We  find  the  following  statement  in  a  pamphlet  well  meriting  attention — "  I  haye 
myself  obtained  a  list  of  verdicts,  in  cases  tried  at  York,  at  the  Summer  Assizes  of 
1829,  the  latest  I  could  get,  and  it  presents  a  very  different  result  to  that  produced 
by  the  Lord  Chancellor.  At  those  assizes  there  were  179  cases  entered  for  trial ;  of 
these  36  were  withdrawn ;  8  were  made  remanets ;  2  were  indictments;  in  22  there 
were  either  nonsuits  or  verdicts  for  the  defendants ;  in  8  nominal  verdicts  were 
taken,  being  in  debt ;  8  others  were  ejectments ;  2  were  referred  to  arbitration,  the 
awards  in  which  I  have  not  been  able  to  obtain,  and  in  the  remaining  93  there  were 
verdicts  for  the  plaintiffs.  The  total  of  these  93  verdicts  amounted  to  the  sum  of 
£11,007  14s.,  making  an  average  of  £118  and  a  fraction,  for  each  verdict." — ^A 
Letter  to  Lord  Tenterden,  &c.  by  W.  Raines,  Esq,  of  Lincoln's  Inn,  p.  47. 

*  Attesting  witnesses  are  generally  professional  men,  who  are  entitled  to  remunera- 
tion  for  loss  of  time,  in  addition  to  their  expences. 
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chequer  hM  hitherto  been.  Utile,  better  than  jt  nominal  additiois 
to  our  judicial  force,  and  no  slight  portion  of  that  sickneaep 
of  hearty  that  agony  of  hope  deferred^  so  pathetically  described 
as  abounding  at  a  prolonged  assize,  must  be  set  down  to  the 
account  of  inefficient,  judges ;  who,  whilst  the  public  at* 
tention  is  attracted  to  more  stirring  topics^  may  be  placed 
upon  the  bench -with  impunity.  But  surely  with  the  present 
Chancellor,  or,  in  times  like  these^  without  him,  we  may  fairly 
calculate  on  a  different  ordier  of  things :  on  having  fifteen 
judges  of  acknowledged  aUUty  exclusively  devoted  to  the 
comoton^aw  courts,  and  so  co-operating  as  to  give  to  each  his 
share  of  duty,  and  call  forth  the  full  energies  of  all ;  nor,  in 
case  of  necessity,  should  we  object  to  an  additional  three* 
The  circuits,  also,  might  be  advantageously  modified,  if  not 
mapped  out  anew*  In  large  counties  the  judges  might  sit  in  two 
places  successively,  instead  of  holding  the  whole  assize  at  one, 
with  much  less  inconvenience  than  is  commonly  thought;  and 
three  judges  should  go  the  northern  circuit,  or,  at  any  rate, 
to  Lancaster  and  York.  Again,  were  an  earlier  entry  of  causes 
required,  there  would  be  little  difficulty  in-  so  arranging  the 
order  of  trial  as  that  it  should  never,  except  in  extmordinary 
cases,  be  necessary  for  the  party  to  wait  above  two  or  three 
days  at  the  most.^  We  may  recur  to  these  suggestions  again  : 
in  their  prei^ent  form  we  only  mean  them  as  hints ;  yet  even  at 
this  stage  of  the  argument,  we  are  not  afraid  to  ask,  whether^ 
with  so  many  changes,— made,  ipaking,  or  meditated^ — ^be- 
fore him,  the  effectiveness  of  which  depends  almost  exclusively 
on  himself.  Lord  Brougham  be  justified  in  treating  all  the 


>  For  instaQce,  the  time  allowed  for  the  assizes  might  be  divided  iBto  periods, 
and  a  certain  number  of  causes  set  down  for  each.  It  has  been  suggested  hy  one 
opponent  of  th^  bilf,  that  if  judges  of  respectable  ability  were  placed  in  th^  coiinfy 
courts,  the  smaller  records  from  the  superior  court  might  be  sent  to  them,  to  try  '^ 
Pt\^  would  both  lighten  thcf  general  cause  list,  and  diminish  the  interval  betweea 
coming  to  issye  and  tr^al.  But  were  this  attempted,  applications  for  new  trials 
would  be  made  in  almost  all  defended  causes ;  and  with  regard  to  die  interval  above-, 
mentioned,  we  do  not  believe  that  much  evil  results  from  it ;  a  coosid^nble  fiim? 
beinjg  requisite  to  prepare  proofs  and  prdcure  documents  after  the  real  point  at  issue 
has  been  definitively  fixed  by  the  closing  of  the  pleadings.  The  really  vexatiDfis 
delays  have  been  occaasioned  by  confining  pleading  to  the  terms,  and  allowing  only 
one  step  to  be  taken  in  each.  Lord  Tenterden*s  Bills  wiU  remedy  other  glaring 
defects. 
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fflcid^talabuiies  and  absurdities  which  have  been  aedtaiuiiilal^ 
>ng  roumi  the  aystem  for.  centuries,  as  insepeiuble  and  of  xt9 
essence;  or  whetherYork  or  Lancaster,  provided  for  as  now,  can 
be  cited  as  a  fair  specimen  of  an  assize  ?  A  York  assize,  we  are 
told,  varies  from  two  to  three  wedcs,  thou^  we  are  not  to- infer 
that  the  suitor  waits  during  the  whole  time,  because  Mn  Jus-' 
tice  Bayley  has  made  some  excellent  regulations.  How  long 
he  is  redly  obliged  to  wait  does  hot  appear,  but  in  ^a 
subsequent  part  of  the  speech,  their  Lordships  are  called 
upon  to  say,  whether  fifty  or  sixty  pounds  might  not  easily 
be  spoilt  in  witnesses  and  attorneys  alone,  during  a  ten  days* 
stay  in  the  assize  town;  ten  days  being  just  double  the 
whole  duration  of  assizes  in  general.^  With  regard  to  costs; 
the  fallacy  is~  still  more  palpable,  for  his  Lordship  goes  the 
length  of  assuming  that  there  is  absolutely  no  medium  be- 
tween the  mode  of  taxation  now  in  use,  and  the  allowance  of 
all  the  party  may  choose  to  expend  with  the  view  of  oppress- 
ing his  adversary.  On  this  point  it  is  worthy,  of  remark  how 
completely  the  views  of  the  Chancellor  have  changed.  In 
1828,  he  argued  thus  :-^ 

'<  Some  erroneous  rules  of  taxation  may^  even  in  a  partial  or 
insulated  reform,  be  altered.  Whatever  is  fairly  allowed  as  between 
attorney  and  client,  should  be  allowed  between  party  and  party, 
except  only  such  needless  charges  as  have  been  ordered  expressly  by. 
the 'client  himself.  There  can  surely  be  no  reason  for  disallowing, 
as  ii  general  rule,  all  consultations,  often  absolutely  necessary  for  the 
conduct  of  a  cause,  generally  more  beneficiied  than  much  that  is' 
allowed ;  nor  can  it  be  right,  that  so  little  of  the  expense  of  bringing' 
evidence  should  be  given,  and  that  the  cost  of  preparing  the  case  by 
inquiries,  journeys,  &c.,  should  be  refused  altogether.  The  nece^saiy 
consequences  of  not  suffering  an  attorney  to  charge  what  he  ought 
to  receive  for  certain  things,  is  that  he  is  driven  to  do  a  number  of 
needless  things,  which  he  knows  are  always  allbwed  as  a  matter  of 
course^  and  the  expense  is  thus  increased  to  the  client  far  beyond  the 
mere  gain  which  the  attorney  derives  from  it.  I  have  a  great  doubt 
whether  bepefit  would  npt  result  from  leaving  the  costs  moce  in  the 
discretion  of  the  court  whi^h  trien  a  cause  than  they  now  are:  in. 

'  On  the  Western  Circ«it,  for  instance^  the  assizes  occupy  about  four  days  at 
Winchester,  four  at  Salisbury,  two  at  Dorchester,  three  in  Cornwall,  and  eight  in 
Somersetshire. 
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equity/they  ate  always  so  in  the  fullest  extent ;  at  law,  almost  all  is 
fixed  by  statute/'  (Speech  on  the  State  of  the  Law,  8vo.  Edit.  p.  1 12.) 

.  In  this  instance  we  would  make  an  exception  to  the  aphor- 
ism, that  second  thoughts  are  best ;  we  certainly  prefer  abid<r 
ing  by  the  first,  and  will  merely  add  a  suggestion  as  to  wit- 
nesses* The  undue  liberality  now  manifested  towards  them, 
is,  in  a  great  measure,  owing  to  another  defect  in  the  law; 
from  a  full  review  of  which  it  will  be  seen,  that  should 
a  witness  refuse  to  appear^  the  injured  party  would  find 
ii  hardly  practicable,  and  certainly  not  advisable,  to  punish 
him.  One  couit  grants  attachments  reluctantly,  th^  other 
will  not  grant  them  at  all ;  the  statutable  penalty  is .  not 
worth  suing  for,  and  the  action  on  the  case  for  damages  is 
only  maintainable  by  proof  that  actual  damage  has  been 
sustained  by  the  non-appearance  of  the  witness ;  in  other 
words,  that  the  witness  would  have  given  testimony  favour- 
able to  the  party  requiring  it,  and  essential  to  his  case.  Now,^ 
if  there  were  a  confirmatory  witness,  it  would  seldom  happen 
that  such  proof  could  be  given,  and  if  there  were  not  a  con-r 
firmatory  witness,  the  nature  of  the  expected  testimony  could 
hardly  ever  be  shewn.  For  these  reasons  it  has  been  declared 
from  the  bench,  that  "  the  terrors  of  a  subpoena  are  not  suf- 
ficient to  induce  a  witness  who  has  business  of  his  own,  to 
neglect  that  business,  in  order  to  attend  for  a  plaintiff  or  de- 
fendant, if  he  be  paid  merely  sufficient  to  coverhis  expences."  ^ 
He  is  accordingly  in  ordinary  practice  paid  more ;  but,  posi-^ 
tivi  juris,  we  hold  it  to  be  now  clear  that  the  party  is  not  com^ 
pellable  to  pay,  nor  the  taxing  officer  to  allow,  any  charge 
for  loss  of  time  to  witnesses,  not  being  medical  men  or  attor- 
neys. By  a  relaxation  in  practice,  some  other  descriptions  of 
persons  who  may  be  thought  entitled  to  set  a  value  on  their 
time,  as  surveyors  and  auctioneers,  are  occasionally  put  upon 
the  same  footing  ;  but  this  is  altogether  discretionary  in  the 
above-mentioned  functionary ,r  whose  irregular  mode  of  exer- 
cising his  irregularly  acquired  power,  renders  it  absolutely 
impossible  to  calculate  how  much  may  be  expended  with  a 
fair  prospect  of  repayment. 

That  this  state  of  things  is  irremediable,  that  these  pro- 

*  Per  Le  Blauc,  J. 
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visions  (we  are  now  quoting  the,  very  words  of  the  speech) 
"  must  pf  necessity  continue  as  they  are,  as  long  as  men  are 
men/'  appears  to  us  a  most  extravagant  assumption,  and  a 
very  dangerous  assumption  besides ;  for  as  thq  same  number  of 
witnesses  will  be  wanted  in  a  local  court  cause ; — as  the  utmost 
any  one  can  hope  for  is  the  shortening  their  stay  by  a  day  or  two, 
•^  the  necessary  advances  of  the  litigant  will  still  frequently  ex- 
ceed the  return,  unless  a  better  mode  of  taxation  be  found  out. 
It  is,  therefore,  as  much  the  Chancellor's  as  our  business  to 
find  it;  but  we  have  no  objection  to  aid  him.  Our  first  sug- 
gestion is,  that  consistent  rules  be  prescribed  to  the  masteir 
and  prothonotary,  instead  of  leaving  them  to  prescribe  incon- 
sistent and  vague  rules  to  themselves*  Our  second  :  to  give 
some  more  efficacious  remedy  against  contumacious  wit- 
nesses, than,  taking  into. consideration  the  absurd  practice  of 
the  courts,  is  at  present  afforded  by  action  or  attachment ;  or 
to  legalize  the  allowance  of  a  reasonable  remuneration  to  all 
classes  of  witnesses,  which;  indeed,  we  think  would  be  exr 
pedient  at  all  events,  let  this,  or  the  first  part  of  it  be 
done,  and  such  instances  of  taxation  as  we  find  in  the  speech 
will  very  soon  be  equally  rare  with  such  sets  of  verdicts  as  the 
Chancellor  got  computed  at  Lancaster.  ^ 

'  In  the  Pamphleteer  of  1816,  there  is  a  sensible  Pamphlet  on  the  remune- 
ration of  witnesses,  by  Mr.  Charles  Frost,  attorney  at  law.  When  Mr.  Frost  wrote, 
it  was  a  moot  point  whether  witnesses  in  general  were  entitled  to  an  allowance  fot 
loss  of  time ;  and  he  seems  to  think  that  they  were  ;  quoting  (amongst  others)  the 
case  of  Troilus  and  Cressida,  leported  by  Shakspearo,  to  prove  that  loss  of  time 
stood  upon  the  same  footing  with  travel  and  expense  : 

"  Deliver  Helen,  and  all  damage  else, 

A6  honour,  Ua  of  iimei  travel,  expence, 

Wounds,  friends,  and  what  else  dear  that  is  consumed^ 

In  hot  digestion  of  this  cormorant  war. 

Shall  be  struck  (i.  e.  taxed)  off." 

With  all  due  deference,  however,  to  Mr.  F.'s  better  judgment,  we  think  it  most 
probable  that  Menelaus  proceeded  by  habeas  corpus,  in  which  no  such  question  could 
arise ;  though,  to  be  sure,  he  might  have  brought  detimie,  beginning^  with  summons 
and  distress  infinite,  or  trover,  with  cajnas  and  attachment ;  a  presumption  deriving 
plausibility  from  the  circumstance,  that  Priam  was  eventually  held  liable  to  execution 
at  his  suit.  The  case,  at  any  rate,  is  no  longer  of  force,  being  superseded  by  sub^^ 
sequent  authorities  :  See  Willis  v.  PeckbaA,  1  Bro.  $c  Bing,  515,  in  which  it  was 
expressly  laid  down  by  Parke  J.,  that  compensation  for  loss  of  time  is  only  allowed 
to  medical  men  and  attorneys;  Moor  v.  Adami  5  Maule  &  Selw.,  from  which', 
%ough  open  to  doubt,  it  would  appear  that  the  rule  was  to  be  adhered  to  even 
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'    We  have  done  with  the  miachief^  ao^  now  for  the  remedy^ ' 

^^  This  being  the  amount  of  the  mischief,  and  the  evil  of  it  consist- 
4^g  in::the  expense,  in  die  dntaoce,  and  in  die  dday  of  onr  tribunate^ 
and  iti  the  consequent  yexatkm  arising  to  the  suitor  from  each  of 
these  causes  jseveFally,  and  from  all  of  them  collectively,  the  questioB 
for  the  consideration  of  their  lordships  was^  hoi^  that  ^il  could  be 
most  safely,  most  ccmveniently,  and  most  expeditiously  remedied ; 
and  in  looking  for  a  remedy,  doubtless  it  was  natural  for  their  lord* 
ships  to  resort  to  the  days  of  other  times,  and  to  the  years  that  were 
^ne  by,  to  see  whether  they  could  find  in  the  older,  institutions  of 
the  country  any  clue  to  guide  them,  any  analogy  which  they  could 
apply  to  the  improvement  Of  its  present  institutions,  eithar  by  reviving 
that  which  had  become  obsolete,  or  by  new  modelling  that  which  had 
Wn  still  left  to  them  in  die  progress  of  time,  or  by  founding,  not 
at  hazard  or  random,  but  on  the  analogy  of  other  experiments  which 
had  been  tried  and  been  found  to  answer,  new  institutions  in  name 
9otA  appearance,  but  old  and  revived  institutions  in  pri^nciple  and 
effect:  And  the  first  suggestions  which  woiild  rise  up  in  the  mindii 
tjf  their  lordships  would  be  connected  with  the  ancient  county  courts  I 
ife  knew  that  antiquaries  differed  as  to  the  original  juri^iction  of 
these  courts/' 

Of  that  we  are  perfectly  aware,  ^t  adhuc  sub  judke  lis  est ; 
but  we  really  are  unalble  to  see  what  their  differences  have  to 
do  with  the  argument,  nor  what  it  signifies  to  us  that,  as  we 
are  pext  informed,  **  in  the  seventh  year  after  the  Con- 
quest, there  was  tried  in  the  county  court  of  Kent,  before 
the  Archbishop  of  Canterbury  and  his  peers,  a  cause  in 
which  a  natural  brother  of  the  Conqueror,  Odo  bishop  of 
Bayeux,  was  a  party,  and  in  which  a  very  important  question 
as  to  his  manorial  rights  over  a  very  extensive  property  was 

in  the  case  of  foreigners  coming  from  abroad,  with  whom  no  compulsory  means  can 
be  employed,  Holroyd  J.  citing  a  decision  of  the  Exchequer,  in  which  the  Court 
delivered,  their  opinions  seriaivin  against  the  allowance  for  loss  of  time  to  a  medical 
|)erson  who  came  as  a  witness  from  Edinburgh  \-r-  wA  if  any  morb  be  wanting  tp 
show  the  vague  and  unsatisCactpry  state  of  this  part  of  the  law,  see  Cottoit  v.  Witt, 
5  Taunt.  65,  in  which  it  is  sagaciously  laid  down,  that  ihe  costs  of  brioging  over  a 
necessary  witness  from  the  Continent  to  this  country  are  to  be  allowed  in  futuse,  but 
not  the  costs  of  his  retonu  We  may.  fairly  mention,  in  illustralion  of  the  tmpoUtie 
leaning  of  the  courts  against  coals,  that  double  cestsr  are  but  costs  and  a  half,  and 
ti«t»le  costs  bi|t  costs  and  three  .quarters :  '*  When  a  statute  gives  dtnihU  oosts,  they 
we  calculated  t^ ;  1,  th<  ecfninon  costs,  and  then  fa«lf  the  common  costs :  if  %rM4 
pmtiMg  1.  th^cgvmonvcoits;  2,.fai|lf  of  these;  and ^n half- of  therlfttter«"?-Tiddi 
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decided;  after  a  hearing  wbicb  lasted  for  three  or  four  days^ 
and  that  the  judgment  given  in  the  county  court  on  that  oc<* 
casion  was^  as  their  lordships '  hiew,  afterwards,  recognized 
and  confirmed  by  parliament.!'  Neither  are. we  going  to  dis** 
pute  the  accuracy  of  Lord  Hale's  computation  of  the  differenoe 
between  forty  shillings  of  the  olden  time,  and  forty  shillings 
of  the  money  of  his  day,  nolr  ^f  Lord  Brougham's  computa- 
tion of  the  difference  between  the  sainasum  in  Lord  Hale's 
lime  and  the  present.  'Since,  however,  historical  allusion  is 
so  largely  employed,  and  the  time-honoured  name  of  that 
enlightened  judge  appealed  to,  it  might  have  been  as  well  to 
remember  his  mode  of  accounting  for  the  disuse  of  the  county 
courts,  which  will  be  found  very  different  indeed  from 
the  Chancellor's.  ^ 

And  now  for  the  example  which  has  hitherto  been  deemed 
irrefutable,  of  the  poii^t  or  application  of  whicb»  scarcely  a 
pamphlet  or.  newspaper  has  muttered  a  doubt  'Mn  former 
times  the  people  of  Scotland  had  their  county. courts  as  vifell 
as  the  people' of  England,  but  they  had  not  giveii- th^tti  up 
as  we  did,  and  he  would  now  proceed  to  inform  their  Icmlsbips 
how  they  had  benefited  by  retaining  them."  We  skip,  a* 
wholly  irrelevant,  the  dissertation  on  the  kegiam  Majestatem;. 
the    Grand    Coustumier    of   Normandy   would  have  been 

'*  The  foUowiog  extract  ccmtains  Lord  Hale*s  second  objection ;  his  first  being  tte 
ignorance  of  the  judges,  .'<  although  the  Alderman  or  chief  constable  of  en^e^  hundred 
was  always  to  be  a  man. learned  in  the  law:"  his  third,  the. .prevalence  of  party 
feeling :  —  '*  Secondly,  another  inconvenience  was,  that  this  also  bred  great  va- 
riety of  laws,  especially  in  the  several  counties.  For  lliC  decisions  or  judgments 
being  made  by  diter^  coorti  ked  seve/al  independent  judgeil  and  judicatories;  who 
had  ne  common,  interest  among  them  in  their  several  judicatories,-  thereby,  in  pro- 
cess of  time*  every  several  county  would  have  several  laws,  customs,  rules  and  Ibrms 
of  proceeding,  which  is  always  the  e&ct  of  several  independent  judicatories  ad* 
ministered  by  several  judges.  And  although,  in  cases  of  false  judgment,  the  law, 
even  as  then  used,  prorided  a  remedy  by  writ  of  false  judgment'  before  ihe  king  or 
his  chief  josfice,  and  iii  case  the  judgment  was  found  to  be  such  in  the  county  court, 
all  the  suitors  were  considerably  ametced,  which  adso  continued  loiirg  after  in  use 
with  some  severity ;  yet  this  proved  but  an  inefiectual  remedy  for  those  mtflchiefs;* 
Therefore  the  king  took  another  and  a- more  effectual  course.  For  in'  the  twenty^ 
second  year  of  his  reign,  by  advice  of  his  parliament  held  at  Northampton,  he  in- 
stituted justices  itinerant,  divididg  the  kingdom  into  six  circuits,  and  to  every  circuit 
t^Aoltmg  three  judges,  knowing  or  experienced  in  the  laws  of  the  realm." — Hale's 
iHst  Q*  L«  eh*  7h  The  connty  cottit  may  sUll  entertain  personal  actions  to  any 
vtaonnihy Ju$Heiet';  and  all  actions  of  replevin  must  be  pommeacfed  tl»re,  but m 
alwi^s  removed  as  a  matter  of  course*    See  Law  M^g.  Vol.  IIL  p.  409* 
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^ually  in  point ;  for  we  all  know,  that  the  Scotch  and  Eng^ 
lish  systems  are  now  as  unlike  as  systems  can  be.  The  de- 
scription of  the  old  heritable  jurisdictions  is  conceived  in 
an  equally  unprofitable  spirit  of  antiquarianism  : 

• 

*'  When  these  jarisdictions  were  abolished,  sherifis  depute  were 
substituted  in  their  steady  Now,  the  sheriff  depute  retained  the 
jurisdiction  of  the  old  county  courts,  little  shorn  of  their  ancient 
splendour  and  authority.  He  was  the  judge  ordinary  of  each  district 
in  Scotland :  he  was,  also,  the  judge  in  the  first  instance  in  those 
tribunals  in  which  all  actions  may  be,  and  are  habitually,  brought. 
He  exercised  all  his  jurisdiction ;  he  heard  all  cases  at  the  door  of 
the  suitor f  not  at  stated  intervals ^  but  daily  throughout  the  year^ 
his  door  being  always  open  to  the  suitor,  redress  being  in  the  hands 
of  the  suitor  at  every  hour  from  his  tribunal,  without  delay,  without 
expense,  and  without  the  vexatious  process  of  waiting  long  for  his 
remedy,  and  of  going  into  another  part  of  the  country  to  seek  it. 
He  need  scarcely  inform  their  lordships  that  the  courts  of  the  ^eriff 
depute,  in  the  first  instance,  were  the  favorite  courts  of  the  people 
ofScotlieind. 

^*  He  would  now  proceed  to  show  their  lordships  to  what  extent 
business  was  transacted  in  those  courts,  as  by  so  doing;  he  should 
be  able  to  show  them  how  much  the  experience  of  Scotland  was  in 
favor  of  his  plan,  and  how  likely  it  was  that  similar  results  would  take 
place  in  England  should  a  similar  system  be  adopted.  Upon  an 
average  of  three  years,  there  had  been  in  all  the  courts  of  the  sheriffs 
depute  not  less  than  22,000  causes;  he  was  now  speaking  of  actions 
brought,  tried,  and  disposed  of  in  the  course  of  a  year.  If  he  were 
to  take  the  amount  of  similar  causes  which  would  be  tried  in  Eng- 
land, supposing  a  similar  jurisdiction  should  exist  in  it,  at  six  times 
the  amount  of  those  tried  in  Scotland,  a  calculation  which  he  made 
on  the  proportion  existing  between  the  numbers  of  the  population  of 
the  two  countries,  there  would  be  130,000  causes  tried  and  disposed 
of  every  year  in  England ;  and  yet  he  had  already  informed  their 
lordships  that  out  of  80,000  causes  annually  commenced  in  England, 
the  numbers  tried  were  only  7000.  So  that  in  England,  which  was 
six  times  more  populous  than  Scotland,  and  incalculably  more 
wealthy,  there  were  tried  only  one  third  of  the  number  of  suits  which 
the  sheriff-courts  of  Scotland  dispose  of  in  a  year." 

As  it  may  facilitate  discussion  to  have  the  whole  statement 
before  us  at  once,  we  subjoin  the  Chancellor's  estimate  of 


Judicial  System  of  Scotland,  1'' 

the  average  uumber  of  appeals,  the  amount  of  property  an- 
nually disposed  of,  and  the  rate  of  law  charges  in  these 
courts : 

> 

**  Their  lordships  might  now,  perhaps,  be  desirous  of  knowing 
what  proportion  of  these  causes  found  their  way  into  the  superior 
courts  of  Scotland,  by  way  of  appeal.     It  was  only  right  to  inform 

'their  lordships  that  the  court  of  session  exercised  a  superintending 
power  over  the  courts  of  the  sheriffs  depute,  in  order  to  keep  the 
principles  of  the  law  the  same  in  all  parts  of  Scotland,  and  to  pre- 
vent different  practices  from  prevailing  in  different  parts  of  it. 
There  was,  therefore,  a  right  of  appeal  from  these  sheriff  courts  to 
the  court  of  session ;  but  the  number  of  appeals  was  very  small. 
It  was  only  one  in  every  117  actions  commencedy  and  only  one  in 
every  53  cases  brought  to  trial.  He  ought  also  to  inform  their 
lordships,  that  the  sheriff  depute  had  a  deputy,  who  was  known  by 

.  the  title  of  the  sheriff  substitute.  An  appeal  lay  from  the  sheriff 
substitute  to  his  principal,  the  sheriff  depute.  The  former  was,  in 
general,  a  solicitor,  or  writer  to  the  signet :  the  latter  must  be  a 
barrister  of  five  years'  standing.  That  the  people  of  Scotland  were 
satisfied  with  the  decisions  of  this  officer  and  his  deputy,  was  evident 
from  the  fact,  that  in  forty-nine  cases  out  of  fifty,  there  was  no  ap- 
peal made  against  them,  and  that  only  400  cases  out  of  22,000, 
which  they  disposed  of  annually,  ever  gave  any  trouble  to  the  su- 
perior courts  of  that  country.  Their  lordships  would,  perhaps, 
also,  wish  to  know  the  amount  in  money  of  the  matters  disposed  of 
in  these  courts.  Now  if  he  founded  his  calculations  upon  the  re- 
turns which  had  been  received  from  the  opulent  county  of  Lanark, 
half  a  million  of  property  must  be  disposed  of  annually  by  those 
courts,  in  a  manner  so  satisfactory  to  the  suitors  as  to  give  rise  to 
scarcely  any  appeals,  and,  what  was  no  less  material,  at  a  very  in- 
considerable expense.  He  found  that  in  undefended  causes  which 
were  tried  before  the  sheriffs  depute,  the  expense  of  a  suit,  where 
the  cause  of  action  was  of  the  value  of  12Z.,  was  only  10s  ;  where 
the  cause  of  action  Was  of  the  value  of  25Z.,  it  was  I5s, ;  and  where 
the  cause  of  action  was  of  the  value  of  lOOZ.,  it  was  20s.  He  like- 
wise found  that  when  the  cause  was  defended :  —  **  and  here,''  added 
the  Lord  Chancellor,  **  I  must  observe,  that  our  countrymen,  though 
they  are  not  prone  to  litigation,  being  once  involved  in  it,  are  not 
prone  to  yield ;  they  are  prone  to  carry  on  their  cause  as  vigorously 
as  the  law  will  permit  them,  without  caring  or  seeking  for  compi:o- 
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roisNe^ ;  for  there  is  no  country  in  the  world  in  which  so  little  refer- 
ence is  made  to  arbitrators  as  in  Scotland/'  —  he  found,  he  said, 
that  the  whole  expence  of  this  costly  litigation,  where  the  cause  toas 
defended  as  far  it  could  he^  where  every  thing  was  done  to  create 
deluy^  except  placing  a-  plea  on  the  record  to  carry  it  as  an  appeal 
to  Edinburgh,  was  5/.  where  the  property  in  dispute  was  of  the 
value  of  12/.,  and  was  13/.  where  the  property  was  of  the  valu^  of 
100/.;  and  of  this  13/.,  only  1/.  can  be  taxed  off  by  the  officer, 
who  is  the  auditor  of  the  court.  Now,  these  are  the  results  of  the 
^xpenence  which  the  people  of  Scotland  have  of  their  courts  of 
sheriff  depute." 

It  is  perfectly  notorious  that  the  statements  we  have 
j,ust  been  copying  were  the  most  effective  part  of  the 
speech,  and  have  been  triumphantly  reiterated  as  perfect- 
ly decisive  on  the  point.  *' Never,"  says  a  journal  which 
prides  itself  on  echoing  the  popular  voice, — '*  never  was  an 
evil  more  clearly  pointed  out,  and  never  was  the  practicability 
of  a  remedy  more  forcibly  demonstrated,  both  from  past  ex- 
perience and  tlie  existing  institutions  in  a  part  of  the  united 
kingdom."  ^  What  the  writer  means  by  past  experience,  he 
would  npt  find  it  easy  to  explain,  unless  he  means  to  dispute 
the  authority  of  Hale,  and  assert  that  justice  was  ever  well 
distributed  in  English  county  courts.  By  the  example  of 
existing  institutions  in  the  sister  country,  we  have  not  the 
least  objection  to  abide ;  though  not  assuredly  by  the  Chan- 
cellor's  account  of  them,  which  is  grossly,  almost  pitiably, 
inaccurate.  At  the  same  time,  we  are  quite  ready  to  believe 
that  the  reporters  are  more  to  blame  than  himself;  that  being 
puzzled  by  figuyeB  and  technical  terms,  they  have  uninten- 
tionally mistaken  him  throughout.  This,  is  our  deliberate 
conclusion  ;  perhaps  we  cannot  recommend  it  better,  than  by 
specifying  the  course  of  inquiry  and  reasoning  by  which  we 
arrived  at  it  ourselves. 

From  what  we  knew  of  the  judicial  system  of  Scotland, 
we  had  somehow  or  other  contracted  a  belief  that  it  was 
even  more  open  to  censure  than  our  own.  Some  part  of  the 
prejudice  was  doubtless  imbibed,  as  much  of  the  prejudice 

*  Times,  Dec.  3,  1830.  Tins  passage  forms  part  of  the  motto  to  the  octavo 
edition  of  the  Speech. 
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against  lawyers,  in  general  ha^  been,  from  the  perusal  of 
Scotch  works  of.  fiction,  in  which  their  law  proceedings 
are  a  favourite  subject  of  mirth  ^  but  as  these  would  hardly 
be  made  so,  did  no  prototypes  exist,  every  candid  Scotchman 
will  own  that  such  cases  as  Peter  Peebles'  and  Mackitchin 
son's,  may  well  excite  a  Southron's  suspicion.  ^  We  applied 
accordingly  to  surer  sources  of  information,  and  by  these  our 
presages  are  amply  confirmed. 

In  the  course  of  their  opposition  to  the  introduction  of  jury 
trial,  the  Advocates'  committee  found  it  necessary  to  com- 
pare the  average  costs  and  duration  of  a  cause  under  the  old 
system  with  what  they  supposed  would  be  the  costs  and  du- 
ration of  a  cause  under  the  new.  "  The  result  which  they  have 
drawn  is,  first,  that  in  point  of  time,  a  cause  under  the  present 
form  of  process  requires  only  one  year  and  ten  months,  whilst 
a  cause  under  the  bill  will  require  two  years  and  ten  months 
for  decision ;  and,  secondly,  that  in  point  of  cost,  a  cause 
under  the  present  system  requires  only  189/.,  while  a  l^use 
under  the  bill  will  occasion  an  ejspenc^  of  32  H."  '  We  take 
this  result  from  the  well-known  work  of  Mr^  Bell,  a  zealous 
supporter  of  the  bill,  to  which  his  brethren,  en  masse,  opposed 
themselves.  ^  He  proves  conclusively,  in  a  subsequent  part 
of  his  work,  that,  in  forming  the  estimate^  ^^  the  time  and 
expense  requisite  at  present  (in  1825,)  in  the  conduct  of  a 
cause,  such  as  has  been  selected  on  this  occasion,  is  singularly 
undey-rated ;"  that  "  a  case  oT  the  most  moderate  kind, 
and  easy  course,  has  been  taken ;"  .that  •*  every  step  in  the 
proceeding  supposed  is  sucdessfiil,  eVery  plea  triumphant, 
without  any  necessity  for  subsequent  care  or  6xpens^  ift  pro- 

'  ^  Peter  Peebles  cuts  so  prominent  a  figure  in  Redgauntlet,  that  it  is  quite  unne- 
cessary to  explain  the  allusion  afi  reg;ards  him.  Mackitchinson  is  the  landlord  of 
Qneeasfeny  *'  pabUc/' and  thus  describes  his  lawsuit^  to  the  Antiquary  :  "  I'hat's 
very  true  —  but  I  thought  ye  had  some  law  affair  of  your  ain  to  look  after.  I 
have  ane  myself — a  ganging  plea  that  my  father  left  me,  and  his  father  afore  left 
•to  him. '  It*s  about  oilr  back  yard^— yeil  may  be  hae  heard  of  it  in  the  Parliament 
•Ho«se>  Htttcbinsoa  against  Mackitchinson '-:- its  a  weeUkenned  plea  —  it's  been 
:foQr  times  in  afioiB  the  fifteen,  and  deil  ony  thing  the  wisest  o'  them  could  make  o't, 
Iwt  just  to  send  it  oat  again  to  the  outer  house.  Oh  !  it's  a  beautiful  thing  to'  see 
bow  lang  and  how  carefully  justice  is  con«dered  in  this  country-" 

'  Examination  of  the  Objections  stated  against  the  Bill  for  better  regulating  the 
Forms  of  Process  in  the  Courts  of  Law  in  Scotland.  By  George  Joseph  Bell,  Esq., 
Prp£e8sor  of  the  Law  of  Scotland  in  the  University  of  Edinburgh.     1825.    . 
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curing  correct  information,  or  correcting  the  defects  of  the 
original  supply."  For  these  reasons,  Mr.  Bell  thinks  that 
fourteen  months  may  be  fairly  added  to  the  computation, 
making  the  average  duration  of  a  cause  three  years  in  the 
whole  ;  the  estimate  of  cost  to  be  proportionably  increased. 

We  may  also  mention,  in  illustration  of  the  Scotch  mode 
of  administering  justice,  the  average  number  of  Scotch 
appeals  before  the  Lords,  and  the  extent  to  which  the  court 
of  session  is  at  this  moment  in  arrear.  The  Appeal  Commit- 
tee of  1823  reported  that  there  were  151  Scotch  appeals  out 
of  the  total  number  of  225  appeals  remaining  unheard ;  ''  and 
it  was  to  be  remarked ,  that  the  appeals  from  Scotland  were 
not  only  more  numerous  than  other  appeals,  but  that  they 
generally  occupied  a  much  larger  portion  of  the  time  of  the 
house."  ^  It  appears  from  returns  quoted  during  the  last  sit- 
ting of  Parliament,  that  the  arrears  of  business  in  the  Court 
of  Session  were  then  sufficient  to  occupy  its  whole  time  for  a 
year.2 

From  these  particulars,  two  conclusions  suggest  themselves ; 
first,  that  where  superior  courts  are  so  dilatory  and  expen- 
sive, inferior  courts  may  well  be  popular,  without  being 
worthy  of  imitation  abroad  ;  secondly,  that  if  the  latter 
were  really  such  as  the  Chancellor  has  painted  them,  the 
former  would  have  next  to  nothing  to  do.  We  have  said 
enough  already  to  disprove  the  last  of  these  conclusions ; 
we  will  say  nothing  about  the  other,  until  we  find  ourselves 
compelled  to  resort  to  it. 

We  shall  now  describe  the  inferior  jurisdictions  of  Scotland. 

Of  these,  there  are  three  requiring  particular  attention ;  1, 
that  of  the  justices  of  peace,  who  have  a  summary  jurisdiction, 
not  subject  to  appeal,  in  causes  not  exceeding  5L  in  amount ; 
2,  a  small  debt  court,  in  which  the  sherifif  presides,  deciding 


•  Cooper's  Brief  Account  of  Proceedings  in  Parliament,  &c.  p.  181.  Were  the 
supreme  court  composed  of  Scotch  lawyers,  appeals  would  doubtless  decrease ;  but  the 
nature  of  the  appellate  jurisdiction  is  not  sufficient  to  account  for  the  fact  that  a  twelfth 
part  of  the  population  of  the  en^re  furnishes  a  greatei'  numbei  of  appeals  than  all 
the  rest  together.  It  must  be  borne  in  mind,  moreover,  that  security  for  costs  and 
intermediate  execution  may  be  had. 

*  The  average  number  of  new.  causes  brought  before  the  court  of  session  during 
the  last  five  years  was  recently  stated  by  the  Lord  Advocate  at  1964  per  annum. 
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summarily  and  definitively  to  the  amount  of  8/,  6s.  8d.,  and 
thus  partially  co-ordinate  with  that  of  the  justices ;  3,  the 
sheriff's  court,  properly  so  Called,  described  and  recommended 
by  the  Chancellor.  The  jurisdiction  of  the  latter,  as  regards 
personal  actions,  is  not  limited  in  amount,  but  when  the  subject 
matter  exceeds  25/.,  the  party  is  not  compelled  to  sue  in  them, 
being  free  to  resort  to  the  higher  courts,  if  he  likes;  cases  ex- 
ceeding that  sum  may  be  carried  on  through  every  stage  of  ap- 
peal, even  to  the  House  of  Lords.  The  remaining  particulars 
we  shall  give  by  quotations ;  the  first  from  a  speech  of  Mr. 
Cutler  Ferguson's,  during  the  last  session  : 

*'  All  that  the  sheriff  depute  generally  does,  is,  when  an  appeal 
is  made  to  him  from  the  sheriff  substitute,  to  confirm  or  adhere  to, 
as  it  is  called,  the  decision  of  that  officer. 

''  If  the  House  will  allow  me,  I  will  state  in  a  few  words,  the 
course  of  proceeding  pursued .  in  these  courts.  Supposing  that  the 
matter  in  dispute  be  above  100/.  Scots,  the  first  proceeding  is  the 
issuing  of  a  written  summons,  which  ought  to  contain  the  whole  of 
the  plaintiff's  ground  of  action ;  but  is  that  the  fact  ?  It  is  not ; 
for  the  plaintiff  generally  takes  care  to  conceal,  as  far  as  possible, 
the  real  grounds  of  action,  for  fear  of  exposing  too  much  of  his  cause 
to  his  opponents.  The  next  step  is  for  tlie  defendants  to  put  in  a 
defence  or  answer  to  the  summons,  in  which  he  also  takes  care  to  let 
as  little  as  possible  of  his  case  be  known.  This  leads,  on  the  part  of 
the  plaintiff  to  a  reply,  which  is  followed  by  what  is  called  a  duply 
from  the  defendant.  One  would  now  think,  that  the  sheriff-depute, 
or  rather  the  sheriff-substitute  would  proceed  to  examine  whether 
he  could  not  decide  upon  the  case  before  him.  Instead  of  that, 
however,  he  asks  the  parties  whether  they  consider  the  case  to  be  ripe 
for  judgment.  The  writers,  however,  on  each  side,  are  seldom  will- 
ing to  hold  that  the  case  at  this  stage  is  fully  pleaded.  The  next 
proceeding,  therefore,  is  for  the  plaintiff  to  enter  what  is  called  a 
condescendence,  in  which  the  plaintiff  states,  in  a  distinct  form,  the 
whole  facts  of  the  case  under  distinct  heads,  and  his  deduction  in 
law.  It  then  becomes  necessary  for  the  defendant  also  to  draw  out 
his  case,  under  separate  heads,  likewise  deducing  his  inferences  in 
law.  If  the  judge  and  the  parties  be  satisfied,  the  record  is  closed ; 
but  if  they  be  not,  the  parties  still  go  on  till  they  get  at  last  to  what 
is  called  proof.  One  would  suppose  that  the  sheriff-substitute  would 
take  the  proof  himself,  but  instead  of  that,  he  entrusts  it  to  a  clerk, 
who  takes  it  in  a  private  room.    On  this  record,  so  made  up,  he  is 
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forced  to  pronounce  judgment,  that  is,  if  he  can.  A  part  of  the 
facts  I  have  stated,  fall  within  my  own  knowledge  and  information  ; 
but  I  am  quoting  them  also,  from  a  work  written  by  an  able  prac- 
titioner in  the  sheriff's  court,  in  a  county  neighbouring  to  mine.  Iri 
the  work  I  allude  to,  the  writer  says  : — 

'  The  sheriff  substitute  now  finds  that  the  story,  instead  of  having  been  cleared 
up  by  those  repeated  sheets  of  written  matter,  is  rendered  to  his  understanding  more 
obscure;  and  he  frequently  orders  written  memorials  on  the  proof  and  mutual 
answers,  on  which  of  course  the  writers  endeavour  to  perplex  the  matter  still  more ; 
and,  indeed,  by  this  time,  the  whole  three,  the  sheriff  substitute  and  the  writers, 
are  themselves  bewildered,  and  incapable  of  determining  the  real  merits  of  the  case.' 

This  may  be  a  little  exaggerated ;  but  I  fear  that  there  are  cases  in 
which  it  comes  too  near  the  truth." — Mirr,  of  Pari,  June  18, 1830. 

Now  for  that  universal  satisfaction  which  the  Chancellor 
states  to  be  felt: 

Mr.  C  Ferguson,  —  **  This  petition,  sir,  is  from  Robert  Kintree,  a 
stonemason  in  Paisley  ;.he  states  the  great  expense,  delay,  and  difficul- 
ty which  he  has  had  to  encounter  in  the  local  courts  of  Scotland,  where 
he  has  been  obliged  to  employ  a  procurator  to  recover  the  amount  of  a 
^mall  debt  for  worl^  and  labour  by  him  performed.  He  was  obliged  to 
bring  his  action  in  thie  sheriff's  court;  for  the  sum  due,  though  small, 
happened  to  be  a  trifle  beyond  the  sum  cognizable  in  the  court  for 
the  recovery  of  small  debts.  He  has  no  complaint  to  nuike  qf  the 
judge  who  tried  the  cause,  or  qf  the  parties  engaged  in  its  progress; 
but  what  he  does  complain  of,  and  I  think  justly,  is,  the  regulation, 
by  reason  of  which  he  is  obliged  t;o  su^  in  the  form  of  written  pro- 
ceedings, special  ple8^9,  ^ind  various  tedious  and  unnecessary  forma- 
lities. By  those  forms>  which  are  compulsory,  he  has  been  put  to 
great  expense,  a^  well  as  long  delay ;  and  of  both^  some  idea  may  be 
formed,  when  he  ^is^ySj  that  the  written  legal  proceedings  in  the  case 
have  run  into«ighty-^yen  folios ;  and  this  expenditure  he  is  obliged 
to  comply  with,  according  to  the  existing  forms,  whe^  suing  for 
justice.  These  pleas,  the  condescendence,  and  the  other  written 
forms,  to  whi<^h  suitors  are  thus  put  to  recover  trifling  debts,  are  a 
grievous  hardship ;.  so  that,  whenever  a  cause  of  this  kind  is  decided, 
the  smiar  is  sure:  to  be  out  of  pocket.  Why  not,  as  the  petitioner 
suggests,  empower  the  sheriflT  to  decide  ex  officio,  in  such  cases,  or 
to  have  the  power  of  promptly  empannelipg  a  jury  fbr  that  purpose. 
Some  idea  may  be  formed  of  the  burden  of  the  present  plan  of  pro- 
ceedings, when  it  is  knQwn  that  in  the  sheriff's  court  there  are 
twenty-two  thousand  causes  set  down  for  hearing  annually.''  {Mirr, 
of  Pari,  April  5th,  1830.) 
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It  seems  from  this  that  some  people  are  perverse  enough  to 
take  the  boasted  mass  of  litigation  as  a  test  of  the  burden^ 
rather  than  of  the  happiness  of  the  people ;  and  very  pro- 
voking it  is  of  them  — "  O  fortunati  niraium,  sua  si  bona 
norint  !'' 

A  petition  equally  strong  was  presented  by  Lord  Althorp 
during  the  last  session  ;  and  others,  we  fancy,  might  easily 
be  found.^  But  they  are  not  necessary,  for  all  the  above 
grounds  of  complaint  have  been  verified  by  the  Chancellor 
himself.  The  following  passages  form  part  of  his  reply  on 
the  29th  of  April  last : 

**  Something  has  been  said  with  respect  to  the  jurisdiction  of  the 
sheriff's  court  in  Scotland,  and  some  honourable  gentlemen  seem  to 
think,  that  the  exercise  of  that  jurisdiction  is  attended  with  consi- 
derable inconvenience.  The  manner  in  which  the  inconvenience 
arises,  however,  is  easily  explained.  There  is  a  sheriff  depute,  (gu . 
substitute?)  who  usually  resides  where  the  local  jurisdiction  is.  The 
sheriff  substitute  is  a  writer  to  the  signet ;  and  he  usually  decides 
the  cases,  the  appeal  being  to  the  sheriff)  who  is,  sometimes,  not  a 
person  in  a  very  exalted  situation.  In  a  case  of  appeal,  the  papers, 
or  the  process,  as  it  is  called — for  all  the  arguments  and  the  evicknee 
of  the  witnesses  are  taken  in  writing  —  this  process  then  is  traasmit- 
ted  by  the  coach,  or  if  it  is  voluminous,  by  ike  waggon^  to  the 
sheriff,  who  generally  resides  in  Edinburgh.  Such  being  the  pro- 
ceeding, the  sheriff  does  not  always  take  the  trouble  of  reading  over 
the  proofs  with  the  greatest  care.  In  fact,  the  original  decision  is 
generally  afBrmed.  I  think,  upon  a  calculation  q/*  63,000  ca«e«,  ii 
appeared  tJuit  only  one  ofWl  was  reversed."^  A  curious  anecdote 
was  mentioned  to  me,  as  connected  with  this  subject,  to  which  I  may 
refer  without  mentioning  names.  A  whole  bundle  of  papers,  to  the 
amount  of  twenty  or  thirty  processes,  were  transmitted  to  a  sheriff, 
the  accumulation,  perhaps,  of  six  or  eight  iveeks.  He  affirmed,  every 
one,  writing  on  the  back,  adhere.  It  so  happened ^  however,  that 
there  was  one  of  the  cases  on  which  no  decision  was  given,  or  the 
decision  was  postponed ;  and  yet,  on  this  occasion,  the  same  prin- 
ciple was  adopted,  and  adhere  was  written  —  plainly  proving,  that 

*  <*This  is  the  opioion  of  the  lieges  of  Renfi^ew  :  they  say  that  sheriff  courts  without 
juries,  and  with  the  forms  of  pleading  at  present  in  use  in  them,  are  dilatory  and  ex- 
pensive, and  their  decisions  doubtful." — By  Lord  Wynford,  Mirr.  of  Pari.,  July  13, 
1830. 
^  The  very  same  proportion  which  appeals  are  said  to  bear  to  decisions,  ante  p.  17. 
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the  party  to  whom  the  appeal  was  made,  had  not  taken  the  trouble 
to  enquire  what  was  the  decision  appealed  against.  On  another 
occasion,  a  rose,  with  its  leaves,  was  placed  within  the  folds  of  the 
process,  in  such  a  situation,  that  if  the  papers  had  been  opened,  the 
rose-leaves  must  have  been  disturbed ;  but  when  the  papers  were 
sent  back,  it  appeared  that  the  rose-leaves  had  never  been  ruffled. 
These  sort  of  things  are  much  talked  of  in  Scotland ;  and  it  is  im- 
possible to  deny  that  the  subject  is  well  deserving  of  consideration.*' 

We  suspect,  that  in  the  above  report  the  terms  sheriff,  she- 
riff depute,  and  sheriff  substitute,  are  somewhat  indiscrimi- 
nately employed.  To  exclude  the  possibility  of  mistake,  we 
subjoin  another  quotation  from  a  debate  on  the  Scotch  Judi- 
cature, on  the  18th  of  June  last. 

"Mr.  Brougham, — ^There  is  another  important  improvement  which 
I  would  suggest  with  regard  to  the  local  sheriff's  courts  of  Scotland. 
The  sheriff  substitute  who  usually  presides  in  these  courts,  is  gene- 
rally a  practising  agent  in  the  town  in  which  they  are  held ;  and  it 
is  only  when  an  appeal  is  taken  to  the  sheriff  depute,  that  a  case 
ever  proceeds  beyond  him.^  I  know  that  my  honourable  friend  (Mr. 
Hume),  has  recommended  that  the  sheriff  depute  should  be  obliged 
to  be  resident,  but  there  are  obvious  objections  to  that  plan.  I  think 
that  it  would  be  better  to  effect  improvement  by  raising  the  character 
and  qualifications  of  the  sheriff  substitute,  and  by  allowing  issues  to 
be  tried  by  juries  in  those  courts.  It  has  frequently  happened,  as  the 
law  at  present  stands,  that  a  delay  has  taken  place  of  two  years 
and  in  many  instances,  of  Jive  years,  before  a  cause  has  been  finally 
adjudicated  before  this  officer.  In  causes  where  the  subject  matter 
has  been  one  of  accounts,  such  delays  are  quite  frequent.  The 
written  pleadings  in  such  instances,  form  the  two  parties  in  such  a 
cause,  go  on  for  a  long  time,  and  amount  to  an  immense  mass  of 
papers.  The  sheriff  substitute  has  to  go  through  all  those  papers, 
and  in  the  fulness  of  time  he  gives  his  decision  on  the  matter.  It  is 
then  probably  brought,  by  appeal,  before  the  sheriff  depute,  and  who 
may,  perhaps,  reverse  the  decision,  or  order  it  to  be  referred  to  the 
court  of  session  ;  and  from  that  court  itis  finally  brought,  by  appeal, 
to  the  House  of  Lords.  These  are  the  stages  of  such  a  cause,  and 
the  parties  are  thus  put  to  enormous  expences  without  any  necessity 
whatever.  Now,  Sir,  here  is  the  remedy  which  I  would  propose  to 
apply  to  this  evil :  I  would  have  all  these  long  written  pleadings 

'  Compare  this  with  the  passage  in  Italics,  ante,  p.  16. 
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abdished.  I  would  have  none  allowed  that  were  not  absolutely 
necessary  for  the  simple  statement  of  the  case.  I  would  have  the 
issue  tried  by  juries,  and  the  arguments  be  given  vivd  voce  in  those 
courts.  I  think  there  is  no  innovation  whatever  in  introducing  jury- 
trial  into  those  courts ;  it  is  only  a  recurrence  to  the  original  practice 
in  those  courts  in  Scotland.  {Mirror  of  ParL,  June  18,  1830.) 

Now^  to  reconcile  these  statements  is  impossible,  and  even 
to  account  for  them,  difficult;  for  it  is  hardly  credible  that  any 
public  man  should  be  so  hurried  away  by  the  object  of  the 
hour,  as  to  entangle  himself  thus  utterly  beyond  the  powier  of 
extrication.  We  shall  next  examine  the  Chancellor's  accoiint 
of  the  appeals ;  the  small  numter  of  which,  considering  the 
alleged  amount  of  property  involved,  and  the  comparatively 
low  rank  of  the  functionary  who  virtually  decides  —  not 
higher  than  that  of  the  English  county  clerk  —  does  certainly 
appear  little  less  than  miraculous.  On  this  subject  we  would 
first  request  attention  to  the  following  extract  from  the  late 
Lord  Advocate's  speech,  on  the  18th  of  June,  1830: — 

'^  With  respect  to  the  fulness  of  business  in  these  (the  she- 
riff's) courts,  I  can  only  say  that  thiere  must  always  be  a  con- 
siderable fulness  of  business  in  them,  seeing  the  various  de- 
scription of  cases  which  can  be  brought  b<sfore  them,  and 
which  can  afterwards  be  removed  to  the  other  courts."  {Mirr. 
June  18.) 

If  the  Lord  Advocate's  account  of  the  character  of  the  bu- 
siness be  correct,  the  Lord  Chancellor's  is  not.  To  decide 
between  them,  we  subjoin  a  brief  histoiy  (by  a  correspon- 
dent) of  the  documents  on  which  the  latter  relies ;  prefaced 
by  a  slight  notice  of  the  several  modes  of  appeal,  without 
which  it  could  not  be  properly  appreciated :   - 

"  Generally  speaking,  all  the  judgments  of  the  sheriff,  in  civil 
causes,  are  subject  to  review,  in  one  form  or  another,  by  the  court 
of  session ;  and  in  cases  of  debt,  for  sums  under  25Z.,  they  are  also 
subject  to  appeal  to  the  court  of  justiciary.  The  most  ordinary  form 
of  bringmg  the  judgment  of  a  sheriff  under  review  of  the  court  of 
session,  is  by  what  is  called  advocation.  But  as  no  action  of  debt, 
where  the  amoimt  sued  for  is  under  25L  can  be  brought  before  the 
court  of  session  in  the  first  instance,  so  it  is  incompetent  to  advocate 
the  judgment  of  the  sheriff  in  causes  under  that  amount.     It  is  per- 
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mitted  however,  to  app^l  such  causes  to  the  court  of  justiciary ; 
and  these  appeals  are  heard  by  one  or  two  of  the  judges  on  the  cir- 
cuits, and  decided  after  hearing  counsel  for  the  parties.  This  mode 
of  appeal,  however,  is  very  utisatisfactory,  and  is  little  taken  advan- 
tage of  by -suitors,  who,  if  they  are  really  dissatisfied  with  the  judg- 
ment of  the  sheriff,  and  have  reasonable  hopes  of  success,  carry  the 
cause  to  the  court  of  session,  by  other  forms  of  appeal  than  advoca^ 
Hon,  For  instance,  if  the  judgment  to  be  appealed  from  be  against 
the  pursuer y  he  can  have  it  reviewed  by  the  court  of  session  by  the 
form  of  reduction ;  or  if  costs  have  been  awarded  against  him,  he 
can  have  the  sentence  awarding  them  reviewed  by  the  fonn  of  sus- 
pension. And  this  last  form  of  appeal  again,  is  always  competent  to 
the  defender,  against  the  enforcement  of  the  judgment,  avoiding 
either  principal  or  costs  against  him/* 

"  Tlie  next  question  is,  *  Is  the  proportion  of  appeals  correctly 
described  in  Lord  Brougham's  Speech,  viz.  only  one  in  every  117 
actions  commenced  ;  and  one  in  53  actions  tried  V  " 

"  I  have  no  hesitation  in  saying,  in  answer  to  this,  that  the  propor- 
tion of  appeals  is  not  correctly  stated  by  the  Chancellor.  It  is,  how- 
ever, supported  by  a  return  made  by  the  late  lord  advocate  of  Scot- 
land to  the  home-office  in  the  year  1824,  embracing  the  three  pre- 
ceding years,  and  printed  in  the  Appendix,  (pp.  252,  253,)  to  a 
*'  Report  made  by  certain  commissioners  appointed  by  royal  warrant, 
for  enquiring  into  the  forms  of  process  in  the  courts  of  law  in  Scot- 
land, and  the  course  of  appeals  to  the  House  of  Lords :  ordered  by 
the  House  of  Commons  to  be  printed,  18th  March,  1824.'  But. 
that  retuvn  is-  known  to  every  practical  professional  man  in 
Scotland,  to  be  quite  erroneous,  and  to  lead  to  many  failacioui^ 
results.  In  very  few  of  the  sheriff  courts,  was  any  book  or  other 
record  then,  or  is  even  now,  kept,  from  which  any  of  the  particulars 
there  stated  could  be  furnished,  except  the  total  number  of  cases 
brought  into  court.  It  was  made  up  by  the  sheriff  clerks,  who  at 
that  time  were  led  to  believe  that  their  emoluments  would  suffer 
greatly  by  certain  changes  contemplated  in  the  forms  of  process,  and 
that  they  would  in  consequence,  have  claims  of  compensation. to  be 
allowed  and  paid  in  the  exchequer.  They  consequentiy  had,  or  con- 
ceived they  had,  an  interest  to  magnify  the  business  of  their  offices, 
in  order  to  enhance  their  claims  of  compensation.  But  the  affair 
took  an  entirely  different  turn  :  a  commission  was  appointed  to  pre- 
pare a  new  table  of  fees  for  them  ;  and  in  adjusting  that  table,  the 
attention  of  the  commissioners  was  called  by  the  solicitors  to  these 
returns,  and  to  the  enormous  gains  which  the  clerks  would  derive 
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from  the  proposed  fees  oh  the  canses  brought  into  court  ^-^  anuming 
the  returns  to  be  correct.  '  But  the  clerks  objected  to  the  accuracy 
of  any  calculations  founded  on '  these  returns^  and  contended,  tmly^ 
that  they  were  framed  from  imperfect  and  erroneous  data,  and  were 
not  to  be  depended  on.  So  far  as  regards  the  total  number  of  cases 
brought  into  court,  the  lord  advocate's  return  may  be  nearly  correct : 
but  it  IS  quite  erroneous  in  the  following  important  particulars  : 

# 

**'  1.  The  number  of  cases  tried,  or  decided  inforo,  is  greaUy  ^cag? 

gerated.    There  are  frequently  many  judgments  in  one  cause,  which 

are  entered  hi  the  court  books  generally,  as  '  decrjeeii  :*  and  the 

clerks  either  had  not  the  means  or  did  not  take  the  pains  of  dis* 

tinguishing  which  of  these  were  final  judgments,  which  of  them 

decided  only  one  branch  of  a  cause,  and  which  of  them  were  men 

repetitions  of  a  former  judgment  upon  the  same  branch.     To  what 

extent  this  source  of  error  leads,  may  be  estimated  from  a  particular 

instance.     In  the  return  for  the  county  of  Perth,  it  is  stated  that 

the  total  number  of  causes  brought  into  coartin  the  yea»  1821, 

1822,  and  1823,  was  -  -  -  •        -    5038 

The  number  of  casai  decided  in  absence,  or 

untried,  is  dated  at        -  -  -    2852 

And  those  decided  in  foroy  or  tried,  at.         -    2911 

"  '  ■  6763 

Thus  showing  that  the  number  of  judgmepts,  or  causes  decided, 

exceeded  the  number  of  causes  brought  kito  court,  by     -     725 

The  whole  of  this  excess  falls,  of  cqurse,  to  foe  deducted  from 
the  number  of  causes  said  to  have  been  decided,  leaving  2186,  la 
place  of  2911. 

"  2.  No  record  or  entry  ig  kept  or  made  of  the  cases  appealed  to 
the  court  6f  session,  in  any  othet  form  thati  advocation ;  and  of  the 
cases  appealed,  even  in  that  form,  many  are  never  intimated  to  the 
clerks.  Of  the  cases  appealed  in  the  foriij  of  suspension  or  reduc* 
tion,  they  know  nothing  whatever,  and  can  make  no  return;  and 
they  generally  stated  so  in  the  returns  made  by  them.^' 

"  Thus,  the  return  referred  to  by  the  Chancellor,  greatly  over*- 
states  the  number  of  causes  tried  in  thesheriflTs  courts,  and  as  greatly 
understates  the  number  of  cases  appealed.*  And  when  the  tedious*^ 
ness  of  a  suit  in  the^  courts  is' considered,  it  is  not  wonderful  that 
parties  should  be  somewhat  averi^e  to  appeal  from  them  to  a  court, 

'  *  It  thtis  appears  that  the  Chancellor  has  only  reckoned  appeals  in  cases  iexceed- 
ing  £25  ;  only  one  species  of  such  appeals;  and  only  a  certain  number  of  the  spe- 
cies ; — and  this  with  full  notice  of  the  facts  ! 
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the  proceedings  ia  which  are  equally  tedious,  and  very  expensiye, 
and  the  result  very  uncertain  and  unsatisfactory,  as  is  proved  by  the 
numerous  reversals  in  the  House  of  Lords/' 

In  his  answer  to  another  query,  the  same  correspondent 
observes : — 

**  And  here  it  may  be  mentioned,  though  it  ought  more  properly 
to  have  been  stated  in  answer  to  the  last  question,  that  in  all  appeals 
by  advocation,  the  appellant  is  obliged,  to  find  sufficient  caution  for 
payment  of  the  costs  awarded,  and  to  be  awarded ;  and  in  appeals 
by  suspension^  caution  must  also  be  found  for  payment  of  the  sums 
in  the  judgment  appealed  from.  This  of  course,  has  a  powerful 
influence  in  lessening  the  number  of  appeals.  —  The  doors  of  the 
court  of  session  are  in  effect  closed  against  a  poor  man/' 

This  seems  quite  sufficient  on  the  subject  of  appeals.  Now 
for  that  of  costs : — 

^'  The  last  question  put  to  me,  is, '  Are  the  proceedings  as  inex- 
pensive as  described  by  the  Chancellor ;  and,  generally  speaking,  is 
his  statement  correct,  and  is  any  part  of  the  jurisdiction  complained 
of?'" 

**  Time  does  not  permit  me  to  answer  this  question  so  fully  as  I 
could  wish ;  but  I  have  no  hesitation  in  saying,  that  the  Chancellor 
has  been  greatly  imposed  upon  by  his  informant,  regarding  the  ex- 
pence  of  proceedings  in  the  sheriff  courts.  The  fees  vary  in  every 
county,  and  I  have  not  at  present  access  to  any  collection  of  the 
tables  :  but  the  fees  in  tliis  county,  (Dumfries,)  are  about  the  lowest 
in  Scotland ;  and  I  shall  state  here,  the  fees  payable  for  obtaining 
judgment  in  an  undefended  cause,  where  the  sum  in  dispute  is  under 
12/.,  and  also  where  it  is  above  25/.,  which  is  the  same  as  if  it  were 
lOOl,  and  upwards : 

Solicitor's  fee,  drawing  summons  for  debt,  on  open  ac- 
count, under  12/.,  two  sheets 
Writing  clean  copy,  -  -  -  -  . 

Copy  for  service  on  defendants,  -        -        . 

Clerk's  fee,  signing  summons. 
Officer's  fee  serving  same,  if  three  miles  distant. 
Solicitor's  fee,  filing  mandate. 
Ditto,  obtaining  decree, ,  -  -  . 

Clerk's  fee  of  extract,  -  - 

£19    0 
"  Were  thei  sum  sued  for  above  25/.,  the  solicitor's  fees  would  be 
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3^.  6d.y  and  the  clerk's  fees  2s.  6d.  more,  or  1/.  155.  in  alL  «Thi8 
certainly  is  no  great  expence  for  obtaining  a  judgment ;  but  it  is 
nearly  three  times  greater  than  the  Chancellor  states  it*  In  many 
counties,  it  would  be  a  great  deal  more,  and  in  only  one  or  two, 
would  it  be  less,  than  I  have  stated  it. 

*'  It  is  quite  impossible  to  give  even  an  approximation  to  tlie 
average  expence  of  a  defended  cause.  The  expence  of  each  step  of 
procedure  is  small ;  but  then  their  number  is  almost  unlimited,  if 
the  cause  be  defended,  as  stated  by  the  Chancellor,  *  as  far  as  it 
could  be.'  I  have  just  now  before  me,  for  instance,  the  accoimt  of  ex- 
pences  incurred  in  a  ca^e  at  the  instance  of  a  female  servant  against 
her  master,  to  recover  22,  of  wages,  and  21.  10s.  of  board  wages,  for 
being  dismissed  from  her  service  without  cause.  The  parties  came 
to  issue  in  fact,  with  regard  to  the  conduct  of  the  servant :  and  in 
law,  as  to  the  su£Bciency  of  the  reasons  assigned  to  warrant  dismissal 
without  paying  wages.  Proofs  were  taken,  and  the  cause  really 
^  defended  as  fat  as  it  could  be ;'  and  judgment  was  given  for  the 
pursuer,  with  costs.  The  account  given  in,  amounted  to  21/.  17s., 
and  was  taxed  at  16/.  19s. ;  and  in  addition,  the  sheriff-clerk's  fees 
amounted  to  12/.  14s.  lid.  for  extracting  the  judgment.  The  cause 
was  in  court  nearly  four  years ;  and,  being  for  wages,  was  also  car- 
ried on  during  vacation.  The  defender's  own  expences  amounted  to 
about  251. 

I  have  also,  just  now,  before  me,  the  account  incurred  in  de- 
fending an  action  for  13/.  as  the  price  of  a  bullock,  and  which  was 
ultimately  carried  to  the  court  of  session,  and  decided  in  favour  of 
the  defender.  The  account  of  his  expences  incurred  in  the  sheriff's 
court  amounted,  as  given  in,  to  62/.  5s,  5c/.,  and  was  taxed  at 
551.  10s.  3d.  The  cause  was  in  court  about  thirteen  years,  before  it 
was  canied  to  the  court  of  session ;  and  it  depended  in  that  court 
about  two  years  more." 

Lastly,  as  to  the  average  amount  of  property : — 
**  The  return  from  the  county  of  Lanark,  of  the  amount  in  money 
disposed  of  by  the  courts  in  that  county,  to  which  the  Chancellor 
refers,  is  neither  correct  in  itself —  indeed,  it  cannot  possibly  be  so, 
as  no  materials  exist  for  making  even  an  approximation  —  nor,  if  it 
were,  would  it  afford  any  criterion  for  estimating  the  amount  disposed 
of  in  the  other  counties.  It  Is  the  most  opulent  and  populous  county 
in  Scotland,  and  is  full  of  manufacturers,  and  contains  the  great 
commercial  city  of  Glasgow,  the  transactions  in  which  cannot  be 
compared  with  those  in  any  other  place  in  Scotland.  It  is,  besides, 
ivided  into  tliree  wards,  to  each  of  which  there  is  a  sheriff-substi- 
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tut^;  dnaA  th^  sheriS*- Repute  is- coostantly  sesideot  in  the  coUnty  — 
ciroumatances  which  cannot  fail  to  affect  the  character  and  importo 
ance  of  th^  causea  brought  into  the  courts  in  that  great  county. 
Jhs^t  *  hajf  a  millipn  of  property/  or  any  thing  like  that  sum,  is 
*  annually  disposed  of  by  thosQ  coiirts^^*  is  a  statement  which  would 
be  Isvughed  at  by  any  person,  at  all  conyersant  with  the  business. 
It  would  give  231.  as  the  averse  amount  of  all  the  causes  brought 
into  these  courts,^ — a  fact,  which,  contrasted  with  the  average  amount 
of  causes  brought  4nto  the  courts  in  Westminster  Hall,  ought  to 
have  piade  the  learned  Lord  distrust  the  accuracy  of  his  information." 

One  more  extract  as  to  the  character  of  the  judges,  and  we 

have  done: — 

"  I  am  not  aware  that  any  part  of  the  jurisdiction  of  the  sheriffs 
l»  complained  of :  but  there  is,  notwithstanding,  a  very  general,  and 
in  my  opinion,  a  well  founded  complaint  against  the  mode  in  which 
justice  is  administered  in  them.  Tt  would  lead  me  into  a  wide  field 
Were  I  to  attempt  to  explain  this  to  a  stranger  to  the  jurisdiction. 
But  much  of  it  is  attributable  to  the  judges.  •  The  salary  of  the 
ftheritf-deputes,  averaging  from  3001,  to  400/., •  except  in  Edinburgh 
lihd  Lanark,- Where  it  is  800/.,*  is  no  inducement  to  an  advocate  of 
any  eminehce  as  a  lawyer,  to  accept  the  office ;  and  it  is  generally 
given  to  meti  Of  political  influence,  either  as  a  sort  of  stepping-stone 
to  the  bench,  or  as  an  acquittance  for  previous  services  ;  and  they 
generally  do  just  as  little  fox  'their  salary  as  possible.  The  substi- 
tutes again,  are  rarely  men  of  talent,  or  legal  learning." 

We  have  other  answers  to  queries  we  thought  it  advisable 
to  circulate  amongst  both  writers  and  advocates,  confirming 
the  above  quoted  remarks ;  but  having  none  bearing  such 
strong  internal  evidence  of  authenticity,  we  preferred  draw- 
ing exclusively  upon  these.  They  \^ere  supplied  to  us 
by  a  highly  respectable  professional  gentleman,  who  has 
himself  practised  largely  in  the  courts  in  question,  and 
whose  testimony,  we  pledge  ourselves,  may  be  implicitly 
relied  on.  Indeed,  the  spirit  in  which  his  communication  was 
drawn  up,  may  be  estimated  by  his  concluding  remarks,  which^ 
in  justice  to  him,  we  subjoin.  After  pointing  out  the  im- 
provements of  which  he  thinks  the  sheriff's  courts  susceptible, 
fee  adds  — 

1  It  would  give  more  than  30i.  if  the  gross  amount  of  cases  be  mis-stated,  as 
before-mentioned.— tIBdit. 
'  ^  How;  then,  can  justicd  be  &aid  to  be  equally  distributed  in  Scotland!  —Edit. 
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<<  But  with  all  its  defects  and  imperfectioiiS'— and  they  are  not 
few — the  sheriff's  court  is  really  a  most  useful  ^  convenient,  and  cheap 
tribunal;  and  there  is  nothing  of  which^  I  am  more  thoroughly  cort- 
vinced,  than  that,  were  similar  county  courts  established  in  England, 
but  free  ffom  the  evils  I  have  mentioned,  the  result  would  be  most 
advantageous  to  the  suitors,  without  being  ultimately  injurious  to  the 
profession  —  truths  which  I  think  are  demonstrable,  though  time 
does  not  permit  me  at  present  to  do  more  than  state  this  as  my  de- 
cided opinion,  formed  after  very  mature  refleoticm, 

**  But  then  the  county  courts  proposed  by  the  Chancellor,  will 
have  little  resembkiice^at  all  to  ours,. either  in  respect  of  jurisdiction, 
or  the  mode  of  procedure.  The  jurisdiction  of  the  sheriffs  is  never 
limited  by  the  amount  of  the  sum  in  dispute  ;  and  I  hold  the  prin- 
ciple of  such  limitations  to  be  vicious.  In  like  manner  the  making 
the  new  tribunals  exclusive  up  to. these  sums,  is  impolitic  and  unjust. 
To  make  the  court  respected,  its  jurisdiction  must  not  be  limited  by 
the  amount  of  pounds,  shillings,  and  pence  in  dispute,  but  only  by 
the  nature  of  the  cause  of  action  ;  and  to  make  it  exclusive  up  to  the 
siuns  mentioned,  will  render  it  odious  both  to  the  country,  and  .the 
profession.  Remove,  the  limitation  of^he  jurisdiction,-  and  make 
it  optional  where  the  sum  sought  to  be  recovered  exceeds  25/.,  and 
it  will  prove  advantageous  to  the  country  and  to  the  profession." 

We  recommend  these  acute  suggestions  to  the  Char^cellor, 
should  he  resolve  on  enforcing  some  system  of  the  sort ;  aud 
we  leave  our  adversaries  to  make  the  best  of  the  general  con- 
clusion. Nay  more,  we  do  hereby  admit  that  all  the  Scotch 
practitioners  to  whom  we  have  applied  for  information,  with 
all  the  Scotch  members  whose  speeches  we  have  searched, 
not  excepting  those  quoted  above,  have  contrived  to  arrive  at 
the  same;  by  what  process  of  reasoning  we  find  it  difficult  to 
saiy.  Here  is  a  tribunal,  in  which,  by  their  own  showing, 
the  judge  is  ignorant,  the  practice  corrupt,  the  pleadings 
interminable,  the  oral  examination  of  witnesses  unknown, 
and  public  hearings  exceedingly  rare ;  which  has  not,  confess- 
edly, one  tolerable  feature  belqi^ging  to  it  5  to  reform  which^ 
would  be  like  mending  Sir  John  Cutler's  stockings,  which 
were  patched  and  darned  and  darned  and  patched,  till  no, 
part  of  the  original  material  was  left ; — and  we  are  called  upon 
to  love,  honour,  and  imitate  it,  as  the  fairest  and  goodliest  of 
human  productions.  Nor  is  wonder.lessened  by  the  declaration 
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o£  the  Lord  Advocate  daring  thelast  session  of  Parliament, 
that  the  arrear  of  appeals  before  the  Lords  was  not  complained 
of  in  Scotland/ but  was  merely  matter  of  regret  to  the  supreme, 
tribunal  itself.  Wilkes  or  Junius  would  have  set  the  matter 
at  rest  by  some  pithy  national  reflection.  This,  in  us,  would  be 
a  most  illiberal  return  for  the  aid  so  kindly  bestowed.  We 
shall  content  ourselves  with  the  simple  belief,  that  a  taste  for 
prolonged  and  costly  litigation,  like  a  taste  for  many  other 
bitter  things,  may  be  acquired :  or,  since  usefulness,  conve- 
nience and  cheapness  are  comparative,  that  the  true  solution 
of  the  applause  we  are  speculating  about,  is  to  be  found  in  the 
inefficiency  and  costliness  of  Scotch  tribunals  in  general. 
Opinions,  at  any  rate,  will  not  vary  the  facts ;  and  these  we 
leave  to  make  their  way  with  the  public,  without  further  note  or 
comment  of  any  kind.  We  have  said  nothing  about  the  she- 
riff's small  debt  court ;  though,  having  been  erected  only  five 
years  ago,^  this  alone  might  induce  a  suspicion  that  the  older 
and  more  celebrated  tribunal  was  not  perfectly  adapted  to 
administer  justice  to  the  poor.  Neither,  the  experience  of 
Scotland  being  the  question,  have  we  thought  it  necessary  to 
refer  to  the  late  Lord  Advocate's  Jury  Bill ;  but  it  must  not 
be  forgotten  that  the  Scotch  courts  are  undergoing  as  com- 
plete a  course  of  repair  as  our  own ;  so  that  the  present  is  not, 
by  any  means,  a  happily  chosen  time  for  recommending  them. 

The  next  part  of  the  speech  is  devoted  to  the  considerations 
which  induce  his  Lordship  to  prefer  the  establishment  of  a 
new,  set  of  jurisdictions  to  a  revival  of  the  old  ;  the  main  one 
being  that  by  which  Sir  Robert  Peel  was  induced  to  abandon 
his  plan  for  the  remodelling  of  the  county  courts,  the  diffi- 
culty of  getting  rid  of  vested  interests.  There  are  some  allu- 
sions also  to  the  details  of  the  plan  which  we  think  it  best  to 
postpone.  We  are  tempted,  however,  to  quote  a  remark  or  two : 

"  He  would  propose,  moreover,  that  the  judges  who  should  pre- 
side in  these  courts  should  be  men  of  character  and  weight  in  the 
profession ;  and  not,  as  had  been  too  often  the  case,  with  what  were 
erroneously  supposed  to  be  inferior  legal  appointments,  men  of  little 
or  no  experience  in  the  courts  of  Westminster  Hall. 

<^  It  was  a  vain  and  most  pernicious  mistake  to  suppose  that  what 

1  By  6  Geo.  4.  In  some  counties,  we  are  informed,  it  has  superseded  the  juris- 
diction of  the  justices*  court,  in  others,  not. 
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were. called  moderate  or  trifling  (in  a  pecuniary  point  of  view,)  catlseft> 
could  be  satisfactorily  disposed  of  by  judges  of  moderate  ability  and 
experience.  There  was  nothing  either  tn  the  theory  or  the  practice 
of  the  inferior  judicial  establishments  of  the  country  to  warrant  aucli 
a  mischievously  absurd  proposition." 

We  also  think  it  right  to  call  attention  to  the  following : 

''  When  he  said  that  many  causes  originated  with  the  middling 
and  poorer  classes,  he  was  not  to  be  met  by  a  reference  to  the  num-; 
ber  disposed  of :  for  example,  it  must  not  be  supposed  that  because 
but  fifty  causes  were  set  down  for  trial  at  Lancaster  in  1826,  or  but 
seventy-six  in  York  in  1 829,  that  therefore  there  did  not  exist  more 
complaints  unredressed  in  those  districts,  that  these  were  the  mea* 
sure  of  the  demands  of  justice,  and  that  as  a  consequence  any 
greater  facilities  than  those  existing,  would  only  tend  to  stimulate 
the  disposition  of  the  public  to  vexatious  and  needless  litigation. 
By  no  means ;  what  the  people  wanted  was,  that  the  law  should  be, 
^e  repeated  for  the  hundredth  time,  easy,  accessible,,  and  cheap. 
Make  it  so,  and  they  would  have  the  suitors  more  numerous,  in  othet 
words,  they  would  have  the  law  effecting  its  legitimate  object  of 
redressing  the  grievances  of  every  man  who  himself  obeyed  it.  And 
here  he  begged  leave  to  combat  a  very  general  illusion,  in  which  not 
only  many  respectable  persons  out  of  doors  partook,  but  he  feared^ 
also,  many  of  their  lordships,  namely,  that  litigation  should  be  mor6 
discouraged  than  otherwise.  This  was  an  idle  common-place  asser* 
tion,  which  could  not  bear  the  test  of  a  close  examination." 

Assuming  this  paragraph  to  refer  to  the  direct  effects  of 
cheap  law,  we  perfectly  concur  in  it ;  and  we  gladly  take  the 
opportunity  to  correct  an  impression  which  we  have  uninten- 
tionally been  instrumental  in  circulating.  We  never  meant 
to  say  that  all  inexpensive  litigation  was  to  be  deprecated, 
and  we  have  always  thought  that  Captain  Hall,  and  all  who 
have  recently  been  quoting  him,  have  drawn  most  erroneous 
conclusions  from  whait  he  tells  us  he  witnessed  in  America.  ^ 

>  "  When  law  is  to  be  at  every  man's  door,  and  rather  a  luxury  than  a  trouble  or 
a  peril,  what  hope  can  conciliation  have  under  such  a  system.  Read  what 
Captain  Hall  says  of  the  local  courts  of  America,  which  we  have  already  seen  cha- 
racterized in  their  legal  results/'  (^An  Estimate,  8^c.:  — by  an  Obierver,  p.  33.) 
A  description  from  Captain  Hall's  Travels  in  North  America,  vol.  ii.p.  426.  Is 
subjoined,  beginning  as  follows :  "  The  principle  of  bringing  justice  home  to  every 
man's  door,  and  of  making  the  administration  of  it  cheap,  have  had  a  full  experi- 
ment in  America ;  and  greater  practical  curses,  I  will  venture  to  say,  were  never 

VOL.  V.  D 
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The  whole  mischief  is  done  by  the  degradation  of  the  prac- 
titioner, co-operating  with  an  uncertain  state  of  the  law. 

We  once  quoted  from  Mr.  Park  a  statement,  supported 
by  references  to  his  own  and  Mr.  Preston's  opinions,  to  the 
eifect,  that  of  cases  submitted  to  counsel  of  eminence,  not 
above  three  percent,  on  the  gross  number  go  on  to  judicial 
investigation.  "  Here  then  is  a  statistical  proof  from  indivi- 
dual practice/ of  the  immense  amount  of  the  silent  operation 
of  the  law  in  this  country.  And  yet  let  it  be  recollected,  that 
in  this  country,  in  which  the  bar  is  not  accessible  to  the  pub- 
lic, as  in  France  and  elsewhere,  no  case  comes  before  counsel 
unless  it  is  too  diflScult  to  be  resolved  by  the  lawyer  in  the 
first  degree,  namely  the  solicitor."  ^  We  formerly  appealed 
to  this  authority  in  proof  of  the  eflBciency  of  English  law  in 
the  hands  of  those  who  are  duly  qualified  to  manage  it ;  but 
it  is  no  less  a  proof  of  the  general  integrity  of  our  practitioners, 
and  of  the  importance  of  assigning  them  an  elevated  rank  in 
society.  Above  all,  then,  we  repeat,  keep  up  the  gerferal 
repute,  and  thereby  the  self-respect  of  the  solicitor ;  he  is 
the  poor  man's  counsellor,  and  his  opinion  the  poor  man's  law  ; 
on  him  it  almost  always  depends,  whether  a  petty  dispute 
shall  be  amicably  arranged,  or  a  ruinous  litigation  be  pro- 
ceeded in.  —  ^'  What  misery  if  this  functionary  be  defi- 
cient in  knowledge  or  honesty  ;  if  he  flatters  the  prevailing 
passion  of  a  client,  if  he  represents  to  him  as  certain  a  suc- 
cess almost  always  doubtful  and  frequently  impossible  ;  and 
ends  by  precipitating  him  into  the  abyss  of  a  suit  wholly 
destitute  of  foundation.  Oh  !  how  many  a  ruin  has  been  con- 
summated by  the  perfidy  or  ignorance  of  a  first  adviser."  ^ 
These  are  the  observations  of  one  of  the  most  sagacious  ex- 
pounders of  the  French  code,  and  go  far  to  reconcile  the  last 
quoted  argument  of  the  Chancellor  with  the  state  of  things 

inflicted  upon  any  country."  This  was  a  favourite  objection  of  the  late  Lord  Ellen - 
borough.  It  has  also,  singularly  enough,  been  strongly  urged  by  the  Edinburgh  Ke- 
Tiew,  No.  86,  p.  472,  where  the  Quarter  Sessions  Courts  of  Ireland  are  appealed  to. 
We  are  convinced,  however,  that  circumstances,  peculiar  and  national,  are  as  much 
disregarded  in  the  instances  of  America  and  Ireland,  as  by  Lord  Brougham  in  those 
of  Scotland  and  Denmark* 

The  pamphlet  quoted  above  contains  the  germs  of  many  valuable  arguments ; . 
but  the  author  seems  unequal  to  a  connected  chain  of  reasoning. 
»  Contre  Projfet,  p.  196.  ^ 

'  Expose  des  Motifs  du  Code  de  Procedure  Civile,  par  M.  Treilhard. 
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in  America,  and  what,  a  year  or  two  back,  he  described  as  the 
etate  of  things  in  Wales.  It  is  moreover  of  the  last  im- 
portance to  reconcile  them  ;  for  if  Captain  Hall's  conclusion 
be  just,—  if  a  taste  for  litigation  be  encouraged  by  the  cheap- 
ness of  law,  as  a  taste  for  dram-drinking  by  the  cheapness  of 
gin, — a  Court  of  Requests  would  be  an  eternal  source  of  dis- 
cord, a  curse  instead  of  a  blessing  to  the  poor.  All  therefore 
that  we  venture  to  infer  from  the  gallant  officer's  description 
is,  that  if  by  an  undue  reduction  of  the  general  rate  of  remu- 
neration to  practitioners,  or  by  preventing  centralisation,  it  bQ 
rendered  impracticable  to  derive  a  handsome  income  and  a  re- 
spectable position  in  society  from  law,  the  evil  consequences 
he  speaks  of  must  ensue;  but  that  cheap  law  will  of  itself 
produce  them,  we  do  most  certainly  deny.  ^ 

It  seems  also  unnecessary  to  discuss  the  portion  of  the 
speech  referring  to  the  new  process  against  executors,  which 
there  would  be  no  difficulty  in  grafting  on  the  existing  estab*- 
lishments.  Neither  does  it  appear  to  us,  that  the  institutioii 
of  reconcilement  courts  is  inextricably  mixed  up  with  the  main 
object  of  the  bill.  These,  however,  have  attracted  too  much 
attention  to  pass  by ;  and  we  will  do  our  best  to  form  a  just 
estimate  of  their  advantages. 

In  the  fir^t  place  it  may  be  worth  while  to  trace  the  form- 
ation of  the  Chancellor's  opinion.  In  his  great  speech  on  law  re- 
form (in  1 828)  the  examples  he  relies  on  in  favour  of  the  institu- 
tion, are  France,  Denmark^  and  Holland.  In  his  first  speech  on 
the  Local  Court  Bill,  he  gives  up  the  French  system  as  untena- 
ble, and  appeds  to  Sweden,  Geneva,  and  Denmark.  In  his  last 
speech,  the  speech  we  are  more  particularly  examining,  he 
tacitly  surrenders  the  rest  and  relies  on  Denmark  exclusively.. 
The  expressions  used  on  the  two  last  occasions  were  these : 

"  Where  the  reference  has  been  compulsory,  the  experiment  has 
entirely  failed  —  in  France  it  has  signally  failed.     I  have  to  make' 
also  exception  of  the  Netherlands  and  Holland ;  for  the  result  of  the 

*  On  referring  to  the  Law  Mag.  VoUI.  p.  206.  or  Lord  Cawdor's  Pamphlet,  it 
wiU  b^  seen  that  the  low  rank  and  excessive  number  <5f  attorneys'  were  amongst  the 
the  principal  evils  of  the  Welsh  system.  Amongst  English  attorneys,  except  in 
the  case  of  agency,  the  common  law  is  deemed  the  inferior  department ;  and  acoun^ 
try  practitioner,  whose  chief  business  should  consist  in  action-bringing,  would 
baitlly  be  looked  upon  as  respectable; 

D    2 


36  Lord  BroughaiH's  Locdl  Cbnri  BUI. 

f  .        »     • 

eitperhifents  of  the  c'od^,  since  it  has  been  applied  to  those  countries, 

has  been  so  exactly  the  same,  that  they  have  resolved  not  to  renew 
it.  I  understand  that  in  Sweden  the  measure  has  been  attended 
with  better  success. 

**  In  Geneva,  where  the  thing  is  more  optional,  and  where  the 
court  does  not  call  the  parties  before  them,  I  find  that,  on  an  average 
of  three  years,  (1825,  1826,  and  1827,)  one-fourth  of  the  actions 
brought  into  these  courts  were  terminated  by  the  withdrawal  of  pro- 
ceedings, or  by  the  parties  being  conciliated.  The  returns  do  not 
specify  the  exact  numbers  of  each  of  those  stopped  by  conciliation, 
or  by  the  parties  withdrawing  proceedings,  being  hopeless  of  success. 
In  one  instance  I  have  th6  return,  and  I  find  that  the  numbera  are 
nearly  equal.' — \Mr.  Brougham,  Mirr.  of  Pari,  April  29, 1830.) 

**  Did  their  lordships  seek  for  proofs  of  the  excellent  results  of 
these  institutions,  let  them  examine  the  legal  records  of  the  conti- 
nental states  in  which  they  had  a  fair  trial.  In  Denmark,  he  ad- 
mitted a  most  favourable  selection  for  his  argument,  courts  of  recon- 
cilement had  been  established  in  1795;  aad  it  would  be  seen  that 
the  ^it,  the  beneficial  fruit,  which  they  had  produced  was,  that  the 
number  of  causes  tried  in  the  ordinary  courts  in  that  kingdom,  in 
1797,  Was  actually  reduced  in  the  proportion  of  three  to  one.  He 
was,  however,. enitbl^  to  appeal  to  much  more  recent  results,  having 
been  favored  with  a  return  of  the  numbers  of  causes  submitted  to  tht^ 
cpuitjs  of  reconcilem^t  in  the  Danish  states,  in  1823.  From  that 
return  he  fouod  that  the  number  of  causes  brought  before  these' 
courts,  m  that  year,  was  31,000. 

.,'<.  Of  these,  not  less  than  21,000  were  disposed  of  in  the  courts 
of  r^cpncilement,  without  further  delay  or  expense;  and  of  the  re- 
maining 10,000  referred  to  the  usual  tribunals,  600  and  odd  were 
abandoned  ;  and  of  the  remaining  9,426  referred  to  the  other  courts, 
but  2,355  were  decided  on  that  year ;  bearing  out  his  statement 
that  not  less  than  two  causes  out  of  the  three,  which,  in  this  country, 
would  most  probably  have  gone  to  a  needless  and  dilatory,  and  most 
expensive  trial,  were,  in  the  Danish  courts  of  reconcilement,  disposed 
of  conciliatingly,  without  this  great  waste  of  time,  patience,  and 
money.  Such  were  the  leading  features  of  the  bill  which  he  was 
about  to  lay  on  their  lordships'  table. — (Speech,  Dec.  2,  1830.) 

On  the  same  subject  the  Edinburgh  Reviewer  remarks : 

<<  The  bill  proposes  that  the  provincial  judge  should  hold  courts, 
of  reconcilement  for  hearing  and  advising.  The  experiment  has 
been  tried  in  many  countries.     In  some  it  has  failed,  as  Holland  and 
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the  Netherlands;  in  France,  it  has  not  succeeded^  except  in  the  cas$ 
of  mercantile  causes^  where  its  success  has  been  great.  But  iij 
others,  as  Switzerland,  Denmark,  and  Hambnrghy  its  success  has 
been  prodigious.  * — (Edinb.  Rev.  No.  102.  p.  495.) 

This  writer's  accuracy  may  be  estimated  from  the  fact, 
that  there  are  no  courts  of  conciliation  in  Hamburgh;^ 
and  that,  in  France,  mercantile  causes  are  exempted  from 
their  jurisdiction,^  being  summarily  disposed  of  in  the  courts 
of  commerce,  which  the  writer  probably  considers  as  iden- 
tical. We  muststand  excused,  therefore,  for  not  relying 
on  his  statement  as  to  Switzerland,  which  is  rather  shaken  than 
confirmed  by  the  Chancellor ;  for  we  are  quite  sure  that  a  much 
larger  number  of  causes  are  withdrawn  or  compromised  in  our 
own  courts^  With  regard  to  the  precise  nature  of  the  Swiss 
institution,  we  learn  from  M.  Royer-CoUard,  that  one  of  the 
first  cares  of  the  Genevese  government  on  re-attaining  its  in- 
dependence, was  to  abolish  the  French  system  of  conciliation, 
directing  at  the  same  time,  "  les  audiieurs  dans  leur  arrondisse--,. 
ments,  et  les  moires  de  communes'^  to  conciliate  all  who  should . 
voluntarily  apply  to  them,  without  citation  and  without  ex- 
pence, —  renewing  the  attempt  from,  time  to  tinie,  during,  we 
believe,  the  whole  continuaiice  of  the  suit.  Sweden,  also, 
for  want  of  data,  cannot  well  be  argued  from  ;  but  Denmark, 
undoubtedly,  deserves  the  most  critical  attention,,  and  we  are 
fortunately  possessed  of  authentic  information  relaling  to  it. 

It  is  well  known  that  the  number  of  English  lawyers 
familiar  with  the  foreign  systems,  is  exceedingly  limited, 
and  that  the  most  distinguished  of  these  is  Mr.  Cooper ; 
who  reads  law  in  eight  or  ten  languages,  possesses  a  fo-^ 
reign-law  library  of  unparalleled  extent,  and  is  ever  ready  to 
lend  his  books  or  his  aid  where  either  or  both  may  be  availa- 
ble ;  suffering  himself,  in  short,  as  Jeffrey  said  of  Watt,  to  be 
referred  to  like  an  encyclopaedia,  at  any  letter  the  enquirer  may 
choose.  To  him  accordingly,  amongst  others,  we  went  to 
inquire  about  these  Danish  establishments ;  and  discovered, 
not  much  to  our  surprise,  that  the  Lord  Chancellor  had  anti- 
cipated* us,  and  been  supplied  by  Mr.  Cooper  with  his  impres- 
sions c<Micerning  them.    These,  on  seeing  the  extreme  meagre* 

*  See  ao  account  of  the  courts  of  Hamburgh  ia  a  subsequent  part  of  this  Number. 
»  Code  (te  Proc.  Civ.  Art  49. 
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hess  of  the  statement  in  the  reported  copy  of  the  speech,  he 
obligingly  communicated  to  us.  The  second  statement,  we 
believe,  did  not  reach  the  Chancellor  till  after  the  delivery  of 
his  speech. 

Extract  from  a  Paper  drawn  up  for  Mr,  Brougham  by  Mr,  Cooper, 

dated  May,  1830. 

*^  These  (reconciliation)  commissions  were  established  in  1795;  that 
at  CopenhageD  consists  of  three  persons ;  a  president  selected  from  the 
judges  assessors,  a  magistrate,  and  one  of  the  thirty-two  representatives* 
In  the  other  cities,  and  in  country  districts,  there  are  only  two  com- 
missioners,, and  very  often  there  is  only  one.  The  jurisdiction  of 
the  commissioners  extends  to  most  subjects  of  civil  suit.  Of  course 
they  can  only  reconcile ',  they  cannot  adjudicate  rights ;  they  ex- 
plain to  the  parties  the  real  matter  of  litigation  between  them^  point 
out  the  laws  by  which  it  must  be  decided,  and  the  probable  result  of 
an  action,  and  propose  an  arrangement  conformable  with  law  and 
equity,  which  the  parties  may  adopt  or  reject  as  they  think  proper. 
Should  their  proposal  be  adopted,  it  is  put  into  writing  and  signed 
by  the  parties  and  the  commissioners,  and  has  the  effect  of  a  judg- 
ment in  the  supreme  court.  Process  may  be  issued  to  enforce  it, 
imd  there  is  no  liberty  of  appeal.  Should  the  proposal  of  the  com- 
missioners be  rejected,  an  order  is  made  permitting  the  parties  to 
have  recourse  to  the  ordinary  tribunals ;  proceedings  in  the  latter  are 
nully  unless  the  affair  has  been  previously  submitted  to  the  re- 
conciliation commissioners.  To  prevent  delay,  the  matter  must  not 
be  prolonged  before  the  commissioners  beyond  eight  days  in  town, 
and  fourteen  days  in  country,  suits. 

I  have  somewhere  a  note  of  the  successful  result  of  this  institution, 
in  the  diminution  of  litigation.  A  very  few  years  after  it  came  into 
operation,  the  suits  in  Copenhagen  had  decreased  two-thirds ;  if  I 
mistake  not,  out  of  about  two  thousand  matters  that  yearly  came 
before  the  commissioners  in  that  city,  they  succeeded  in  arranging 
not  less  than  one  thousand  nine  hundred.  If  I  had  time,  I  would 
add  a  few  words  respecting  the  attempt  made  by  Frederick  the  Great 
and  other  sovereigns  to  introduce  this  institution  into  Grermany; 
for  although  the  German  language  is  more  common  at  the  bar  than 
the  Danish,  yet  the  books  containing  the  requisite  information  are 
almost  as  scarce  as  those  in  Danish  jurisprudence.  But  you  have 
no  time  to  read  long  letters;  I  will  only  add,  that  I  recollect  some- 
where reading,  that  at  Warsaw  it  is  not  unusual  to  give  a  medal 
to  the  judge  who  has  effected  the  greatest  number  of  reconciliations 
in  the  preceding  year,  with  the  motto,  Felix  componendis  litibus. 
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Extract  from  a  Paper  drawn  up  for  Mr.  Brougham  by  Mr,  Cooper, 

dated  Nov.  1830. 

"  The  following  is  a  correct  statement  of  the  matters  that  came 
before  the  diiTerent  conciliation  courts  of  Denmark,  in  the  year  1823  : 

.  Brought  before  the  courts 30942 

Reconciled     20848 

Discontinued     667 

Referred  to  the  ordinary  tribunals     •  • .  •     9426 

There  prosecuted •     2355 

''  This  account  is  taken  from  Thaarup's  Statistick  Udsigt  over  den 
Danske  Stat,  (Statistical  View  of  Denmark.) 

**  The  reasons  which  I  gave  you  for  the  enormous  number  of  mat- 
ters brought  before  the  conciliation  courts,  are  confirmed  by  a  re- 
perusal  of  such  works  as  I  possess  upon  the  subject.  Owing  to 
some  temporary  causes,  *  the  number  was  rauchgreater  in  the  years 
1817,  1818,  1819,  and  1820.  The  institution  has  been  equally 
successful  in  Norway,  Iceland,  and  the  Danish  West  India  islands. 
It  has  not  been  introduced  into  the  duchy  of  Holstein.  You  must 
bear  in  mind  that  the  conciliation  magistrates  sit  in  general,  in  a 
private  house,  and  with, closed  doors  —  that  if  no  reconcilement 
takes  place,  nothing  of  what  has  occurred  is  permitted  to  come  to 
the  knowledge  of  the  ordinary  courts,  except  the  fact  of  the  recon- 
cilement having  been  attempted  —  and  that  the  conciliation  magis- 
trates and  the  ordinary  judges  are  distinct  persons.  This  last  rule 
is  worthy  of  remark,  as  the  non-observance  pf  it  is  supposed  to  be 
the  cause  that  the  conciliation  courts  have  failed  in  Germany,  France, 
Italy,  &c.  In  fact,  every  thing  seems  to  be  done  in  Denmark  to 
divest  the  proceeding  of  a  judicial  cast." 

With  regard  to  the  Polish  courts  we  have  a  document  of 

equal  authenticity  to  submit ;  though  only  a  familiar  note  to 

the  Editor,  not  written  with  a  view  to  publication.    The 

formal  designation  was  added  at  the  Editor's  request  to  shew 

that  the  writer's  situation  made  a  knowledge  of  the  subject  a 

duty : 

Dec.  1830. 

Monsieur, — '*  Vous  me  demandez  —  Les  cours  de  conciliation 

ont  elles  reussi  en  Pologne  ?     En  reponse  a  cette  question  je  vou- 

drais  vous  dire,  avant  tout,  ma  pens6e  sur  I'efficacite  des  tentatives 

ayant   pour    but    d'introduire'    en   large,   dans  I'organisation    du 

pouvoir  judiciare,  un  tel  principe  moral  que  celui  sur  lequel  on  veut 

fonder  I'institution  dbnt  vous  parlez.     Pour  developper  ce  que  je 

*  Changes  in  the  currency. — Edit. 
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pense,  1&  dessus,.  le  temps  me  ina^que  dans  ce  moment  ci,  et  je  le 
laisse  k  una  9e  nos  prochaines  conversations* .  Je  suls  d'avis  que 

.ce  principe  n'est  capable  d'etre  appliqu6  qu'^  des  cas  tr^s  retrecis, 
et  dams  des  formes  toutes  particuli^res  aux  cas  qu'il  regirait. 

Quant  aux  Cours  de  Conciliation  du  royaume  de  Pologne :  depuis 
1807/  nous  avohs  des' justices  de  paix  organisees  absolument  de 
m^me  comme  celfes' de  France/-^ et 'depuis*^  ce  temps  1^,  sauf 
quelques  cas  tenans  uniquemeiit  au  z^Ie  le  plus  infatigable 
de  quelques' juge's'  de  paix,  cette  Institution  au  lieu  de  produire 

'  ce  que  I'on  se  proposait  par  sa  creation,  n'a  fait  qu'ajouteir  une  noti- 
velle  formality,  et  rien  qu'une  pure  fornialite,  dans  Ta  procedure  civile. 
Et  c'est  pourquoi  le  gouvemement  de  Pologhe,  occup6  depuis  quel- 
ques ann^es  des  reformes  judiciares,  s'est  decide  k  refopdre  com- 

,  pletement  nos  cours  de  conciliation  Frah9aises. 

Je  ne  sais  pas  comment  exprimer  la  surprise  que  vous  m'avez 
causee  en  me  parlant  de  ce  qu'a  dit  recemment  un  ecrivain  dans  la 
Revue  d'Edinburgh, — savoir,  qu*en  France,  les  justices  de  paix, 
quoiqu^elles  aient  manqu^  dans  les  affaires  civiles^  ont  pourtant 
completeihent  reussi  en  mati&re  comnierciale.  £t  qu'est  ce  qui 
caracterise  entre  autres  la  procedure  exceptionelle  suivi  en  France 
dans  les  affaires  du  commerce,  sice  n'est  Texception  k  leur  faveur  de 
f  obligation  de  passer  par  les  justices  de  paix  ?  Uarticle  49  de  la 
procedure  civile,  Nro'  4,  le  dit  distinctement.     *  Sent  dispens^es  du 

preliminaire  de  la  concilation •  les  demandes  en  mati^de 

commerce.* 

Agreez,  Monsieur,  I'assurance  de  ma  parfaite  consideration  et  de 
ma  plus  sincere  amiti^."  Boo  dan  Jans^i,  . 

Prafesseur  du  Droit  Commercial,  et  de  VEcOfi,  Polit, 
it  VInstitut,  Politechnique  de  Varsovie," 

Mr.  Cooper's  statement  as  to  the  decrease  of  litigation  is^  we 
believe^  mainly  founded  upon  data  collected  so  far  back  as 
1802  for  the  use  of  the  Austrian  government^  who  subse- 
quent declined  adopting  the  institution ;  but,  waving  every 
kind  of  cavil,  what  conclusion  can  be  drawn  from  this  ano- 
malpus  example,  this  solitary  exception  to  the  experience 
of  the  world?  The  Lord  Chancellor  asserts  thgit  all  the 
other  systems  have  failed  by  reason  of  their  compulsory 
character;  it  now  appears  that  the  Danish  is  just  as  com- 
pulsory as  the  rest.  Moreover,  a  little  reflection  will  shew 
that  an  undue  stress  has  been  laid  upon  this  circum- 
stance, to  which,  perhaps,  an  incautious  use  of  the  term  may 


Cf^rti  of  ^oncUiUtim:  il 

liave  coDducedi  •  Under  whait  are  called  the  cotnpulsenry  iyfr- 
temsy  no  party  can  commence  an  action  until  be  has  made  his 
bow  to  the  conciliator^  to  whom  be  tells  as  much  or  as  little  of 

. «  ft  • 

his  story  as  bo  like^.  If  the  parties  agr6e>  well  and  good ; 
if  not;  a  f)rocess-yerbal  of  non-^onciliation  is  made  out,  and  the 
plaintiff  is  at  liberty  to  proceed  in  the  courts,  of  law ;  the  party 
declining  the  compromise  paying  a  small  fine  and  the  expences, 
altogether  falling  short  of  a  pound.  Iii  every  country  except 
Denmark^  this  process  has  degenerated  into  as  mere  a  form 
as  the  suing  out  of  an  original  writ  in  England ;  and  although 
it  is  very  easy  to  conceive  that,  in  a  country  where  all  litigants 
are  forced  to  go  through  the  cereinony,  the  number  of  com- 
promises will  bear  a  much  smaller  proportion  to  ihe  attempts, 
than  where  none  but  willing  subjects  are  operate({  upon;  it  by 
no  means  follows  that  there  should  be  no  compromises  at 

■■A*  *«**^  «o  •  * 

alU  unless  continental  litigants  are  supposed '  to  argue  like 
Falstaff.  and  will  not  be  even  reasonable  on  compulsion.  Nei- 
ther  are  we  quite  satisfied  with  Mr.  Cooper's  solution :  that  the 
junction  of  the  offices  of  judge  and  conciliator  is  the  cause  of 
the  gene]:al  result;  for  as  the  general  jurisdiction  of  the.  Jiige 
de  Paix  as  a  judge,  does  not  extend  to  actions  exceeding  100 
francs  (about  ^)  in  amount,  a  large  class  of  cases  remains, 
which  the  double  capacity  could  not  possibly  affect.^  We 
must  therefore  look  a  little  at  the  principle  of  the  institution. 
The  notion  originated  in  those  tempting  exhibitions  of 
philanthropy  which  country  life  occasionally  presents.  A' 
landlord,  like  Fielding's'Allworthy,  or  a  clergyman,  like  Gold- 
smith's curate,  residing  constantly  amongst  his  tenantry  or 
parishioners,  familialr  with  Iheir  habits  and  constantly  minis- 
tering to  their  wants,  acquires  a  sort  of  patriarchal  authority ; 
and  his  interposition  as  a  conciliator  derives  an  almost  irresist- 
ible weight,  as  well  from  the  general  con&dence  in  his  intiegiity, 
as  from  his  having  the  means  of  punishment  and  reward  in  his 
hands.  Such  characters  appear  to  have  been  uppermost  in 
the  minds  of  the  French  at  the  first  conception  Of  the  plan,^ 

'    1  See  Law  Mag.  Vol.  I.  p.  194.  for  particulars  relating  to  the  jVge  dui  paix, 
*  Innumerable  authorities  may  be  cited  in  confirmation  of  this ;  we  will  merely 

cite  a  few   ezpjressions  of  M.  le  President  Henrion  de  Fassey»  Tun    (says  M; 

Royer  Collard)  de  nos  grands  magistrals,  celui  peut-etre  dont  s'honore  le  plus  la 

nouvelle  France :       - 
'  '*  Les  vues  de  ceux  qui  nous  ont  donn^  les  justices  de  paix  sent  digoes  des  plus 
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and  a  more  preposterous  one  has  never  been  conceived. 
They  might  as  well  have  ordered  back  AstraBa  by  vote;  or 
fixed  a  day  for  the  Millennium  to  begin^  as  one  of  our  rising 
legislators  would  fix  a  day  for  a  fast.  A  man  hired  to  play 
at  philanthropy,  is,  ipso  facto,  disqualified  ;  for  the  gratuitous 
sacrifice,  the  unbought  grace  of  it,  is  gone, — 

At  sight  of  legal  ties 
.  Spreads  its  light  wings  and  in  a  moment  fiies  -^ 

we  feel  no  gratitude  to  a  salaried  conciliator,  and  he,  on  the 
other  hand,  does  not  feel  hurt  at  the  rejection  of  his  offices. 
Theire  remains  but  one  light  in  which  these  courts  can  be 
viewed :  they  may  be  used  as  offices  for  the  distribution  of 
gratuitous  opinions ;  opinions,  we  mean,  on  questions  of  po- 
sitive right,  in  contradistinction  to  amicable  advice.  For  in- 
stance, in  a  poor  country,  where  legal  practitioners  had  no 
confidence  reposed  in  them  or  the  general  administration  of 
justice  was  unsatisfactory,  it  might  become  common  to 
refer  to  ^uch  a  funqtionary  to  leairn,  at  least,  what  he 
thought  of  the  case,  and,  in  trifling  disputes,  under  a 
pledge  to  abide  by  his  decree.  Knowing  that  Denmark 
Proper  is  a  very  poor  country,  —  seeing  from  Mr.  Coo- 
per's letter  that  this  applauded  institution  has  not  been 
introduced  into  the  rich  duchy  of  Holstein,  and  finding  from 
the  Chancellor's  speech  the  dilatory  character  of  proceedings 
in  Denmark,*  we  rather  think  that  the  above  suggestions  af- 
foixl  the  true  solution  of  the  mysteiy.  But  whether  they  do 
or  do  not,  there  is  nothing  at  all  surprising  in  the  statement 

grands  61oges :  ils  ont  voulu  r^tablir  paraii  nous  cette  magistrature  des  premiers 
&ges,  que  la  confiance  d6cernait  a  la  vertu,  qui  commandait  par  Tezemple,  et  com- 
•primait  par  la  seule  autotit6  de  la  raison. 

"  Ils  ont  dit  r  Dans  chacun  des  arrondissemens  que  nous  allons  determiner,  nous 
feverous  un  tribunal  qui  sera  Tautel  de  la  concorde ;  le  peuple,  qui  ne  se  trompera 
jpas  dans  ses  choiz,  y  plaoera  le  plus  digne  de  Toccuper.  Ce  magistrat  populaire 
y  fera  monter  avec  lui  la  franchise,  la  candeur,  la  bonne  foi,  rint^grit^  et  surtout  la 
piti6  pour  le  malheur,  et  Tindulgence  pour  T^garement  et  les  fiaublesses.  II  parlera, 
et  les  haines  s'^t^ndront,  et  les  passions  se  briseront  a  ses  pieds,  et  la  paiz  r6gnera 
dans  les  families,  et  les  coeurs  pervers  abjureront  leurs  coupables  desseins.  L'ami, 
Tarbitre,  le  pere,  bien  plus  que  le  juge  de  ses  conciioyens,  il  pr^viendra  les  proces 
par  ses  conseils,  les  d^lits  par  sa  vigilance ;  et  si  quelquefois  brille  dans  ses  mains  le 
glaive  de  la  justice,  bien  plus  souvent  on  y  verra  Tolive  de  la  paix." 

'  On  referring  to  the  last  quotation  from  the  Speech,  the  reader  will  find,  that  of 
10,000  cases  referred  to  the  usual  tribunals,  only  2,355  were  decided  within  the 
year,'  and  only  600  abandoned,  leaving  7,045  remanets. 
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.that  two-thirds  of  the  cases  referred  to  the  Danish  concilia- 
tors went  no  further — the  proportion,  indeed,  is  much  smaller 
than  we  should  have  anticipated  -*-  whilst  there  is  something 
<(uite  ludicrous  in  the  argument  that  these  two-thirds  wonld 
probably,  in  this  country,  have  gone  ''  to  a  needless  and  dila- 
tory, and  most  expensive  trial/'  The  larger  part^  we  firmly 
believe^  would  have  been  settled  by  our  courts  of  requests; 
and  the  rest,  by  the  first  attorney,  or,  at  any  rate,  the  first 
counsel  who  should  advise  upon  them.  But  the  whole 
fallacy  may  be  still  more  summarily  disposed  of :  of  those  who 
€nter  a  court  of  justice,  an  immense  majority  have  made  up 
their  minds  to  litigation ;  of  those  who  go  to  a  conciliator, 
the  greater  number  as  certainly  have  not.^ 

In  conclusion,  we  take  the  liberty  to  add,  that  the  Chan- 
cellor's appears  to  have  a  taste  of  the  evils  of  all  plans,  besides 
a  few  peculiar  to  itself.  The  ordinary  judge  being  also  €Qn- 
ciliator,  something  of  the  formal  judicial  character  must  stick 
to  it:  either  party  having  power  to  summon  the  other,  and, 
in  case  of  refusal,  to  give  evidence  of  the  fact  at  the  trial 
(thereby  raising  a  prejudice^,  it  is,  to  a  degree,  compulsory; 
and  as  a  matter  heard  but  not  settled  by  the  judge,  cannot  be 
brought  before  him  judicially  but  must  be  transferred  to  ano- 
ther county,  any  party  who  appears  forfeits  thereby  all  the 
boasted  benefits  of  the  loca]  jurisdiction.  Other  objectionable 
provisions  will  appear  upon  a  nice  inspection  of  the  bill.         '^ 

We  have  nothing  more  to  say  about  the  speech,  having, 
now  pretty  well  neutralized  its  deceptive  tendency ;  and  we 
shall  be  very  brief  with  the  bill,  thinking  it  veorse  than  use- 
less to  cavil  at  provisions  not  involved  in  the  principle. 
The  only  fair  mode  of  comparing  systems  with  a  view 
to  legislation,  is  by  making  full  allowance  for  their  capabili- 
ties of  improvement ;  instead  of  treating  as  part  of  them,  the 
abuses  caused  by  time  in  the  old,  or  the  signs  of  haste  or 

1  A  man  who  has  his  choice  of  legal  advisers,  and  pays  a  fee  for  an  opinion, 
'&  undoubtedly  more  likely  to  be  influenced  by  it,  and  gives  a  stronger  proof 
of  originally  serious  intentions,  than  one  who  voluntarily  repairs  to  a  conci- 
liator. Now,  of  40^000  cases  referred  in  ^e  course  of  33  years  to  Mr.  Preston, 
38,000  were  not  proceeded  in.  A  fortiori,  therefore,  according  to  the  above  argu- 
ment, might  we  say,  "  here  are  38,000  cases,  which,  but  for  this  gentleman,  would 
have  gone  to  a  needless  and  dilatory  and  most  expensive  trial.  Oive  him  the 
medal  immediately."  If  the  Chancellor  wishes,  forty  or  fifty  counsel  may  be  hired 
to  give  gratuitous  opinions,  without  materially  interfering  with  the  present  system. 
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vhortsightedness  discoverable  in  tke  first  dLCtch  of  the  new« 
Intending  to  act  in  this  manner  ourselves^  we  shall  not 
permit  the  neglect  of  it  in  an  adversary.    The.  Chancellor, 
therefcMre,  must  not  take  credit  to  himself  for  the  new  forms 
of  pleading  just  proposed  by  the  commissioners;  nor  even  the 
improvments  in  practice  (if  any)  found  out  or  first  adopted  by 
himself*    If  court  fees  or  law  taxes  can  be  dispensed  with  in 
Kent  and  Northumberland,  they  may  be  dispensed  with  at 
Westminster;    if   you   can   ensure  a   witness's   gratuitous 
attendance  in  one   place,    you    may    surely    exercise   the 
same  means  in  another ;  ^  and  if  attomies  are  improvable  by 
fining  them,  the  courts  above  arQ  possessed  of  the  power. 
Again,  for  any  given  amount  of  attendance  or  labour  of  any 
kind,  the  charge,  it  strikes  us,  might  be  every  where  alike  ; 
and  a  sensible  mode  of  taxing  costs  would  not  lose  in  efficacy 
by  a  change  of  si|;uation.    Once  for  all,  and  to  avoid  becomr 
ihg  tedious  by  recapitulation — we  admit  that  local  courts  may 
lessen  the  delay  now  occasionally  intervening  between  the 
joining' of  issue  and  the  trial  of  facts;  a  delay  occasiont- 
jing  no  direct  expence,  and   of  little  importance  in  <;ases 
requiring  iiegular  procedure.     It  is  also  possible  that  the 
time  spent  in  waiting  for  the  actual  hearing  may  be  less  than 
it  could  be  at  the  assizes  by  a  day ;  certainly  not  more, 
were  judicious  regulations  enforced.    But  we  defy  any  man 
to  state  any  other  mode  of  reducing  time  or  expence  which 
may   not  be   adapted  to    an   improved   central   establish- 
ment; and  the  reader  wpuld  do  well  to  ask,  by  way  of  test, 
whenever  any  fancied  peculiarity  of  a  local  court  is  commend"* 
ed,  whether  it  be  or  be  not  of  general  application.    At  the  same 
time,  too,  it  might  be  as  well  to  inquire  whether  the  following 
may  not  fairly  rank  as  counterbalancing  disadvantages. 

The  judicial  system^  it  is  hardly  necessary  to  say,  is 
not  the  only  one  which  it  has  been  thought  useful  to  cen-r 
tralize.  In  banking,  for  instance,  by  dint  of  correspon- 
dents and  clearing  houses,  time  and  money  are  supposed 
to  l>e  economised  a  hundredfold.'  Now  it  is  something  like 
this,  though  not  to  the  extent,  with  law.  A  London 
agent's  clerk,  like  a  banker's  clerk,  repairs  to  a  public  office; 
to  execute,  possibly,  twenty  commissions  at  once ;  and  the 
large  law  firms  exchange  summonses  and  pleadings,  as  the  large 

'  A  summary  mode  of  proceeding  against  witnesses  is  given  by  the  Bill. 
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banking  firms  exchaxige  checks  and  acceptahibeV&i*ising  out 
of  transactions  in  all  parts  of  the  rdaltil.    The  result'  is^  a 
great  increase  of  dispatch  anct  decrease  of  cost;  it  being 
matter  of  notoriety  that  a  small  agency  business^  much  less 
the  management  of  an  individual  transaction^  is  not  thought 
worth  having ;  hence  the  respectability  of  the  vocation  not- 
withstanding the  lowness  of  the  charge.    This  system^  too, 
already   admirable^   is  advancing  with '  surprising  rapidity^ 
and  will  be  incalculably  facilitated  by  the  new  Law  Institu- 
tion ;  whichy  in  this  respect^  may  be  looked  upon  as  national. 
Under  the  new  bill  there  cart  be  nothing  of  the  sort ;  riot  even 
that  partial  centralization  which  a  country  town  might  affordi 
Indeed  no  single  county  would,  under  any  circumstances, 
afford  business  enough  to  support  a  system  of  agency^  even 
hud  not  the  Chancellor  prevented  it^  by  making  his  judges 
itinerant ;  which^  for  other  plain  reasons^  is  objectionable.  The 
greatest  convenience  of  the  greatest  number  would  be  best  con- 
sulted by  fixing  the  judge  in  a  central  position,  or  diifecting  com- 
plete circuits  at  proper  intervals.  Seniling  hitn  once  in  the  year 
to  this  place  and  once  in  the  year  to  that,  would  seem  to  imply 
that  the  inhabitants  of  such  places,  instead  of  having  justice  at 
their  doors  all  the  year  round,  were  bound  to'  keep  the  whole 
yearns  lawsuits  foir  the  periodical  visitation,  or  not  go  to  law  at  all 
during  eleven  monthsoiit  of  the  twfelve. '  To  return,  however,  to* 
the  point  which  we  left  —  Fbf  ea<ih  of  the  transactions  which 
agents  now  dispose  of  in  the  mass,  a  distinct  attendance,  and 
not  unfrequently  sCjourtiey  of  some  distance,  miist  be  made. 
The  same  with  applications  to  the  judge;  who,  with  his  ample 
powers  of  summary  interposition,  is  sure  of  having  no  slight 
number  on  his  hands ;  and  whom,  through  his  various  pro-, 
gresses,  it  Ivill   be    no    easy   matter   to    catch.     We   are 
here  assuming  that  the  parties  live  in   the  same  county; 
but  this,  considering  the  state  of  trade,  is  a  wholly  gra- 
tuitous assumption.      Cases  must  constantly  occur  of  par- 
ties,   particularly  traders   established   in    the  large  towns, 
having  to  commence  suits  in  distant  parts  of  the  country,  who^ 
will  then  be  obliged  to  discard  their  old  professional  adviser, 
or  make  a  sacrifice  to  retain  him.^    The  expense  of  witnesi^is, 

^  A  London  agent  does  the  business  for  half  the  regular  fee,  which  a  special^ 
couiitry  agent  would  probably  not.    The  former,  it  is  plain,  can  work  cheapet 
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too,  will  be  greatly  increased  by  the  restriction  imposed  oA 
the  plaintiff  of  suing  where  the  defendant  resides;  Lord 
Brougham  himself  having  formerly  admitted,  (what  indeed 
is  sufficiently  well  known,)  that  the  plaintiff's  witnesses  are 
generally  the  more  numerous.  It  is  obviously  impossible, 
however,  to  allow  the  plaintiff  his  choice,  aa  the  business 
would  be  constantly  collecting  in  masses  under  any  buta  com-* 
pulsory  plan.  If  we  cannot  keep  three  courts  on  a  par,  how 
should  we  manage  with  forty  ? 

On  the  whole,  therefore,  it  still  remains  to  be  shewn, 
that,  looking  only  to  immediate  results^  regarding  only  the 
sunny  side  of  every  thing,  and  computing  at  just  nothing  at  all, 
the  chance  of  asuspected  bench,  a  degraded  profession,  an  ever- 
varying  jurisprudence,  and  a  ruinous  accumulation  of  appeals 
r—  that,  even  then,  the  advantages  of  local  courts  would  pre- 
ponderate ;  sufficiently,  at  any  rate,  to  justify  so  large  an  ex- 
penditure, (about  140,000/.  a-year)  with  its  portentous  accom- 
paniment of  patronage.  But  with  all  experience  and  almost 
all  authority  supporting  them,,  it  is  impossible  to  lay  but  of 
the  account  the  class  of  objections  alluded  to  above;  which 
may  be  said  to  comprise  the  remote  and  indefinite,  as  con- 
tradistinguished from  the  direct  and  palpable,  evils  of  the  plan. 

What  Lord  Brougham  said  of  the  Welsh  judicature,  has  been 
so  very  often  thrown  in  his  teeth,  that  it  seems  scarcely  neces- 
sary, as  it  may  not  be  thought  polite,  to  repeat  it ;  but  it  is  im- 
possible to  forget  that  in  urging,  successfully .  urging,  the 
change  so  recently  effected,  he  relied,  not  on  defects  or  abuses 
peculiar  to  Wales,  but  on  defects  and  abuses  inseparable  from 
all  local  tribunals  wliatever : 

"  I  shall  here  show  three  great  defects  requiring  a  remedy  most 
imperatively.  Oftentimes,  those  persons  have  left  the  bar,  and  re- 
tired to  the  pursuits  of  ^country  gentlemen.     I  do  not  say  that  they 

tfcan  the  latter.'  The  alarm  of  persons  who  may  have  invested  property  in 
Wales,  **  vi^hen  they  are  told  that  the  legal  adviser,  on  whom  they  have  placed 
their  confidence  for  years,  and  who  may  have  conducted  for  them  with  success  the 
most  complicated  transactions  in  every  comer  of  England,  must  be  abandoned,  and 
another  selected  of  whom  they  know  nothing'*  —  is  painted  in  lively  colours  by 
liOrd  Cawdor*  We  believe,  too,  that  much  expense  is  saved  by  the  liberty  which 
the  plaintiif  enjoys  of  laying  hi$  venue  in  l^ndon.  or  Middlesex*  But  for  this, 
the  London  trader  would  frequently  have  to  dispatch  a  vfrhole  host  of  witnesses — tra- 
vellers, shopmen,  witnesses  to  value,  notaries,  &c.— to.  distant  counties. 
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are,  for  that  reason,  unfit  for  the  office  of  judge,  but  stiU  they  oannot 
be  so  competent  as  men  in  the  daily  administration  of  the  law,  and 
forming  part  of  our  supreme  courts.  In  some  cases  tliey  continue  in 
Westminster  Hall  —  which  is  so  much  the  worse,  —  because  a  man 
who  is  a  judge  one  half  the  year,  and  a  barrister  the  other,  is  not 
likely  to  be  either  a  good  judge  or  a  good  barrister.  But  a  second 
and  a  greater  objection  is,  that  the  Welsh  judges  never  change  their 
circuits.  One  of  them,  for  instance,  goes  the  Carmarthen  circuity 
another  the  Brecon  circuit,  and  a  third  the  Chester  circuit  —  but 
always  the  same  circuit.  And  what  is  the  inevitable  consequence  ? 
Why,  they  become  acquainted  with  the  gentry,  the  magistrates, 
almost  with  the  tradesmen  of  each  district,  the  very  witnesses  who 
ccHne  before  them,  and  intimately  with  the  practitioners,  whether 
counsel  or  attomies.  The  names,  the  faces,  the  characters,  the  his* 
tories,  of  all  those  peraons  are  familiar  to  them  ;  and  otit  of  this  too 
great  knowledge  grow  likings  and  prejudices  which  never  can  by^ 
any  possibility  cast  a  shadow  across  the  open,  broad,  and  pure  path 
of  the  judges  of  Westminster  Hall."— (5peec^,  1828.) 
.  The  a  fortiori  application  of  this  paragraph  is  too  obvious 
to  need  pointing ;  we  will  merely  add,  that  suspicion  and  dis- 
satisfaction may  exist,  even  where  the  actual  prejudice  or  parti-^ 
ality  does  not.  This  will  form  one  amongst  the  many  motives 
to  appeal,-  which  under  the  proposed  system  it  seems  impos- 
sible to  obviate.  The  germ,  however,  of  all  that  can  be  said 
about  these,  may  be  found  in  our  introductory  remarks.^. 

*  The  following  extract  describes  the  result  of  neglecting  the  principle  of  centraliza- 
tion in  America : — "  The  circuit  courts  are,  b^  their  very  constitution,  a  secondary  tri- 
bunal ;  their  opinions  can  be  reviewed  by  the  supreme  court,  of  whose  particular  views 
smd  decisions  they  have  no  better  knowledge  than  the  bar  and  the  suitors,  for  they  all 
derive  them  from  the  same  source  —  the  printed  reports  of  that  tribunal.  When  a 
judge  formerly  came  down  at  nisi  prius,  his  decisions  were  heard  with  some  respect 
and  confidence,  because  he>was  an  integral  part  of  the  highest  common-law  court. 
There  was  a  legal  presumption  of  superior  talent,  and  he  was  supposed  to  be  con- 
versatit  with  the  opinions  and  ideas  of  his  brethren ;  and  the  bar  was  therefore  dis- 
posed to  acquiesce  in  whatever  might  be  determined  by  him ;  indeed,  the  judge  much 
oftener  proposed  to  reserve  a  point  of  his  own  suggestion,  than  the  counsel  thought 
proper  to  except  to  his  opinions.  The  state  of  the  public  business  is  very  different  at 
this  moment;  the  cases  i-eserved  are  multiplied  at  the  circuit  far  beyond  any  actual 
increase  of  commerce  or  population  ;  the  opinions  of  the  cireuitjudgesarenot  listened 
to  with  the- usual  deference,  because  they  are,  at  best,  but  hasty  opinions  of  a  ae- 
condaiy  tribunal.  Every  suitor  knows  and  feels  this  ;  whatever  may  be  the  indivi- 
dual character  of  the  judge,  the  bar  canvass  more  readily,  and  oppose  moreunhesi-. 
tatingly,  those  decisions;  and  the  majority  rf  suitors  are  always  inclined  to  try  the 
chandescfan  application  to  a  court  constitutionally  and  morally  of  greater  strength  ^ 
and  character.    The  facts  and  reasoning  above  stated,  have  induced  a  strong  belief 
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phce  admit  that  it  is  -hopeless  to  expect  uriifbfmity  from 
local  courtd  in  the  first  instance^  and  it  is  idle  to  talk  of  neu- 
tralising or  even  mitigating  the  evil  by  any  powers  of  super- 
vision or  control  to  be  vested  in  the  courts  above.    We  all 
know  how  extremely  difiBcult  it  is  to  persuade  a  litigant  that 
he  is  hopelessly  wrong, — what  stra^ws  and  shadows  he  will 
catch  at^  to  palliate  or  postpone  a  defeat ; — by  what  singular 
sophisms  he  will  succeed  in  satisfying  himself  that  it  is  ao 
imperative  duty  to  proceed^  however  little  he  may  gain  by  it^ 
and  however  slight  the  chances  of  success.  • —  As  Dandle 
Dinmont  observes  to  Pleydell  when  urging  him  to.keep  clear 
of  the  law — "  It's  na  for  the  value  of  the  grass,  it's  for  justice^ 
naebody  likes  to  lose  their  right,  and  be  laughed  at  down  the 
haill  water."    In  the  next  place,  we  are  bound  to  calculate  on 
the  evil  influences  of  msilice  and  dishonesty,  on  appeals  by 
the  rich  suitor  to  oppress,  and  by  the  needy  and  fraudulent 
debtor  for  delay.      Even  now,  not  a  term  succeeding  aii 
assize-  elapses,  without  many   motions  for   new   trials    on 
palpably  untenable   grounds  ;    many,  because    the    presid- 
ing judge  was  not  perhaps  the  best  upon  the  bench;  an  J 
some  because,  in  addressing  the  jury,  his  expressions  were 
not  logically  precise.*  Yet  in  these,  there  neither  was,  nor  could 
be/any  suspicion  of  partiality,  and  the  opinion  appealed  against 
Was  that  of  the  constant  associate  and  equal  in  dignity  of 
those  on  whom  the  duty  of  supervision  devolves.     We  hai^e 
no  objectioii  to  allow  to  the  Chancellor,  that  a  protracted! 
resistance  is  occasionally  produced  by  the  bad  faith  or  ig- 
norance of  attorneys  and  barristers.  ^    But  we  sliall  hardly 
strengthen  his  argument;  since  not  only  must  the  profes- 
sion be  deteriorated  by  the  proposed  .change,  but  amidst 
such  a  multitude  of  courts,  it  will  be  hard  indeed  if  any 
blundering  or  dishonest  practitioner  cannot  find  an  apology 

that  tliis  is  one  of  the  most  fruitfal  causes  of  the  increase  of  busio^s  in  the  sttpreme* 
court." — (From  a  work  attributed  to  Mr.  Roosvelt,  quoted  by  Mr.  Park,  in  his  late 
valuable  publication  on  American  law.) 

'  See,  for  instance,  Fisher  v.  Clement,  10  Bam.  &  Cres.  471.  See  also,  in  the 
same  Number,  the  cases  of  The  King  v.  Great  hefidey  and  Bennett  v,  Daniel,  in 
each  of  which  a  solemn  decision  of  the  Court-  was  brought  into  question  because  a 
single  judge  had  dissented  from  it  These  three  cases  may  be  s^n  in  our  digest  for 
the  present  quarter. 

'  See  his  Speech,  April  19. 
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m  aome  decision  or  otfaer^  for  any^  bad  advice  be  itiay  give  y 
vhich  indeed  ig  ope  of  the  most  Itmentable  remits  of  %n  un«> 
certian  state  of  the  law.  We  say  nothing  of  the  proposal 
to  cheek  appeals  by  inflicting  fines  or  exacting  securities ; 
because  this  would  be  nearly  tantamount  to  saying,  that  the 
rich  man  should  appeal,  and  the  poor  man  should  not;  that 
the  <me  should  have  (what  Bentham  terms)  the  neck4)eef  and 
sticking-pieces,  the  other  the  ribs  and  sirloins,  of  justice;  a 
mode.of  distribution  which,  the  Scotch  system  of  checks  is 
actually  producing,  without,  that  we  can  see,  any  connterba-: 
lancing  advantages.  /'  .Ce$  mesures  (as  M.  Ro^y^rf-CoUard  has 
seld)  auraknt  Pificonvenient  (fobliger  les  justidabks  ^ans  les 


amvaincre." 


.  Such  being  the .  nature  of  the  principal  objections,  the 
pcoffer^d  experiment  in  Kent  and  NorthumberlaUid  is  pre«. 
posterou^.  JKTo  one. pretends  to  say,  that  two  men  of  suf- 
ficient ability  ^ght  not  be  induced,  by  the  solicitations, 
or  pn>mises  of  the  Chancellor,  to  fill  such  appointments 
for  a  time;  that  tbet/  would  or  co\ild  degrade  the/,  pror 
fesflioni  break  up  our  London  establishments,  undermine  the 
whQle  body  of  our  laws^  .or  even  differ  materially  from  the« 
courts  above. or  qach  other.  The  more  remote  evils  could  not 
opeirate  at.all»  and  even  the  immediate  .but  partially,  on  so 
contracted  a  field  as  two  counties;  so  that  after  .ten  years, 
of  watching  and  expectancy,  we  should  be  precisely  as  we  are, 
no  more  prepared  to  abide  by  such  instances,  than  to  abide 
by  such  an  instance  as  Lanark.  Let  us  ascertain,  at  any  rate, 
the  result  of  the  experiments  already  commenced  with  the  ex- 
isting machinery,  before  laying  out  any  money  in  new;  let  us 
wait  and  see  wfaai;  the  courts  of  Westminster,  with  their  addi- 
tional judges  and  improved  practice,  can  effect,  before  acting 
on  a  presumption  of  their  inadequacy,  and  careering  over  the 
wh<^  Continent  for  substitutes.  In  the  interim,  the  Chancel- 
lor majr  ^muse  himi^lf  with  setting  his  own  house  in  order, — 
ilia  sejactet  in  auld, — with  arranging  a  new  bankruptcy  j  uris- 
diction,  and  purifying  the  Augsean  stable  of  Chancery.  The 
common-law  commissioners,  too,  will  then/be  able. to  proceed' 
widijconfidence,  which,  with  such  a  bill  impeding,  it  is  quite-* 
impossible  they  can  feel.    After  completing  their  present  range 

VOL.  V.  E 
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of  subjects^  it  will  be  for  tliem  to  say  what  aHcillary  tribunals 
are  required;  and  considering  the  solemnity  of  the  trust,  and 
Ae  commendations  bestowed  on  them  by  the  Chancellor^  he^ 
could  hardly  be  said  to  degrade  himself,  in  ultimately  sub^ 
mitting  his  own  judgment  to  theirs.  We  are  not  of  Mr. 
Bentham's  opinion,  so  broadly  avowed  in  a.  late. number 
of  the  Westminster  Review,  '^  that,  under  the  notion  of  lessen- 
ing the  amount  of  the  evils  of  the  existing  system,  not  only 
the  tendency  of  the  plan  brought  into  parliament  by  the  elo- 
quent lawyer,  but  the  very  object  of  his  endeavour,  has  been^ 
to  give  not  only  perpetuity,  but  increase  to  those  same  evils." — 
Suthis  inconsistencies  show  that  his  greatest  efforts  are  made 
for  temporary  results :  that  (in  college  phrase)  he  is  .crammed  • 
for  each  particular  display,  taking  up  the  estimates  supplied 
to  him,  like  briefs,  to  be  thrown  down  and  foi^otten  as  soon : 
and  that,  knowing  or  caring  very  little  about  principles^  he 
seldom,  if  ever,  succeeds  in  penetrating  to  that  which  is 
national  or  distinctive  in  institutions.  He  is,  therefore,  ad- 
mirable to  propel  or  check  others,  but  strikingly  disqualified 
for  legislating  himself;  a  measure  by  him  may  be  indeed  a 
very  curious  show,  but  utterly  unsafe  to  touch,  and  unsure 
to  stand  upon ;  and  a  speech,  overflowing  with  intelligence' 
and  philanUiropy,  may  turn  out  to  be  nothing  but "  a  splash," 
without  one  authentic  statement,  or  one  sound  principle  to 
rest  upon.  ;  '  « 

.       if- 
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Jjettres  sur  la  Cour  de  la  Chancelkrie  d'Angleterre  et  sur 
Quelques  Points  de  la  Jurisprudence  Anglaise,  S^c.  Par  C* 

,  "P.CooTERfAvocat  Anglais  :  avec  une  Introduction  par M. 
P.  RoYER-CoLLARD,  Avocat  a  la  Cour  Royale  de  Paris, 

^  Prifesseur  ct  la  Facultide  Droit.  Paris :  Strasbourg :  Lon- 
dres:  Bruxelles.     1830. 

M.  Royer-Collard's  Introduction  is  a  wholly  independent 
and  original'Essay  on  the  judicial  organization  and  procedure 
of  France,  exposing  their  defects  and  specifying  the  altera- 
tions required  in  them ;  nor  can  we  account  for  his  adopting 
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Jjiis  mode  of  publication  ptherwieie  tkan  by  ftupposiag  that, 
fiom  an  excess  of  diffidence^  he  was  anxious  to  steal  into  tht^ 
-woild  in  l^e  train  of  a  jurist  of  established  reputation.  Bat 
he  is  strong  enough  to  stand  alone.  His  style  is  good,  his 
matter  valuable ;  and  from  the  universidity  of  the  principles 
on  which  he  generally  relies,  his  suggestions  may  prove  nearly 
as  useful  to  other  countries  as  to  France.  To  England, 
indeed,  they  have  a  direct  practical  application ;  the  parts  of 
the  French  system  to  which  he  most  earnestly  addresses  him* 
^f,  being  those  which  we  are  now  called  upon  to  imitate. 
JHere  criticism,  therefore,  is  not  the  object  of  this  article ; 
and  in  addition  to  a  general  account  of  die  contents,  we  shall 
^ve  literal  translations  of  the  more  important  passages. 

'The  Essay  contains  nine  chapters,  about  one  hundred  pages 
in  all.  The  first  consists  of  a  sketch  of  the  manner  in  which 
the  existing  tribunals  were  formed,  with  a  short  description  of 
each,  and  a  statement  of  the  plan  of  inquiry  which  the  writer 
^proposes  to  pursue.  We  formerly  described  the  judicial  sys* 
"of  France,^  but  to  save  the  reader  the  trouble  of  reference^ 
me  copy  M.  Royer-CoUard's  account  of  it. 

"  We  have  Justices  of  Peace,  Courts  of  First  Instance,  Royal 
<!lourt8,  and  one  Court  of  Cassation.  There  are,  besides,  special 
courts  appointed  to  try  all  commercial  cases ;  lastly,  certain  mat- 
ters are  decided  by  the  executive  authority. 

*'  Justices  of  peace  are  as  well  courts  of  ordinary  as  of  special  ju- 
risdiction; they  have  cognizance  of  all  cases  purely  personal  and 
transitory,  to  the  amount  of  50  francs  with,  and  100  francs 
fprithout,  appeal.  They  have  in  addition  a  fgecial  jurisdiction,  and 
try  all  questions  relating  to  patents,  &c. 

*'  Courts  of  First  Instance  have  both  a  primary  and  appellate  ju- 
risdiction,— ^they  are  courts  of  appeal  as  regards  sentences  pronounced 
by  the  justices  of  peace;  they  have  an  original  jurisdiction  in  all 
other  cases,  and  decide  definitively  when  the  amount  does  not  ex- 
ceed 1000  francs.  The  courts  of  commerce  have  equal  power  only 
to  the  asiount  of  1000  francs ;  beyond  that  sum  they  can  but  ad- 
judge in  the 'first  resort. 

The  Courts  Royal  are  courts  of  appeal  for  all  cases  decided  by  the 
^courts  of  First  Instance  or  of  Commerce,  which  exceed  1000  francs, 
•or  are  of  indeterminate  amount. 

»  Vol.  I.  p.  IW. 
z2 
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.  "  The  court  of  Cassation  has  jurisdiction  in  every  description  of 
case,  but  does  not  take  cognizance  of  facts.  Instituted  to  maintain 
.tbe  uniformity  of  our  jurispcudencey  it  watcbeft  over  the  sound  inter- 
pretation of  the  laws ;  apd  if  a  judge  has  violated  or  misapplied  tbein, 
his  decision  is  quashed." 

M.  Royer-Collard's  first  ground  of  objection  to  this  scheme 
tof  judicature  is  what  he  terms  the  double  degree  of  juris- 
diction ;  in  other  words,  that  the  same  judges  are  alternately 
judges  in  the  first  instance  and  judges  of  appeal ;  and  he  ar- 
gues with  considerable  force  against  the  classification  of  causes 
according  to  amount.  ''A  cause  of  26  francs  often  gives  rise  to  a 
-question  more  difficult  to  resolve  than  a  cause  of  100,000  francs. 
Thus,  in  the  impossibility  in  which  we  find  ourselves  of  fixing 
^ny  sure  test  of  the  importance  and  difficulty  of  causes,  we 
must  place  them  all  under  the  same  line,  and  reject  none 
by  reason  of  its  pettiness.  There  should  be  a  power  of  ap- 
peal in  all  or  none.  The  principle  of  the  equality  of  all 
causes  in  the  eye  of  the  law  was  fully  recognized,  when  the 
liberty  of  resorting  to  cassation  in  the  last  resort  in  allc&useff, 
without  regard  to  value,  was  accorded ;  it  is  not  conceivable 
what  has  caused  this  equality  to  be  overlooked  in  regulating 
degrees  of  jurisdiction."  On  the  supposition,  therefore,  thi^ 
appeals  are  necessary  at  all,  he  contends  that  the  appellate 
should  in  no  case  be  conjoined  with  the  ordinary  jurisdiction; 
that  all  causes  should  be  carried  in  the  first  instance  before 
the  same  description  of  tribunals;  all  subject  to  appeal  before 
the  same  superior  courts.  But  he  immediately  proqeeds  to 
raise  the  question,  whether  appeals  be  necessary  or  not ; 
apologizing  at  the  same  time  for  its  novelty : 

» 

**  To  many  readers  accustomed  to  see  the  right  of  appeal  established^ 
not  only  here,  but  in  all  the  civilized  countries  which  surround  us, 
such  a  discussion  may  appear  somewhat  extraordinary.  But  this  is 
no  ground  for  decision ;  it  is  precisely  against  impressions  of  routine 
(routini^es,)  that  we  should  be  most  upon  our  guard ;  and  we 
should  discuss  everything,  without  making  light  of  any. 

**  Appeal,  as  I  have  said,  was  a  necessity  of  the  feudal  system  ;  it 
sprung  from  feodality,  and  existed  not  before.  In  States  where  au- 
thority is  immediate,  appeal  is  unknown.  It  had  no  existence  in 
Rome,  until  by  encroachment  and  usurpation  it  was  introduced  into 
her  kws ;  and,  strange  is  the  coincidende,  the  Roman  law  began  to 
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dec&e  frdm  the  moment  Wh^n  appeals  beg^n  to  be  established; 
Ouf  appeals  of  th^  middle  age  should  therefore  have  perished  with 
the  feudal  system  which  gave  birth  to  them ;  and  if  in  the  present 
day  we  re-establish  them>  we  should  only  do  so  upon  a  generally  ad« 
Miitted  principle  of  utility." 

In  answei:  to  the  ordinary  objection,  that  judges  are  liable 
to  prevaricatdy^  or  bedeceived,  he  contends  that  prevarica-* 
ti<m  may  be  guarded  against  by  care  in  the  selection  of  judges; 
and  that,  where  tribunals  are  composed  of  several  members^ 
they  can  hardly  be  composed  altogether  of  prevaricators. 
Error  in  law  will  be  guarded  against  by  the  court  of  cassa- 
tipn ;  error  as  to  facts  will  seldom  occur ;  and,  at  all  events, 
it  is  better  to  submit  to  an  occasional  bad  decision,  than  run 
the  risk  of  general  uncertainty.  After  replying  to  the  apologists 
of  appeak,  the  author  exposes  their  inconveniences.  The  foU 
lowing  picture,  we  presume,  is  drawn  from  personal  observa- 
tion : 

'^  But  what  we  should  most  consider  is,  the  individual  interest  of 
the  suitors.  Every  appeal,^  even  if  entered  with  the  fairest  inten- 
tions, entails  expence  and  ruinous  delays  upon  the  parties.  And  how 
greatly  is  this  calamity  enhanced  when  the  bona  fide  suitor,  who 
has  gained  his  cause,  finds  himself  again  thrust  forward  into  the 
judicial  arena  by  the  chicanery  of  an  obstinate  or  unprincipled  ad- 
versary? What  is  the  almost  daily  result?  The  first  judgment 
is  confirmed,  and  it  would  be  very  unfortunate,  if  confirmations  were 
not  very  frequent ;  but  justice  has  been  thereby  delayed  a  year ; 
the  unsuccessful  p&rty  loses  all,  and  the  party  who  succeeds  has  use- 
lessly consumed  a  part  of  the  sum  he  should  have  recovered  entire. 
Would  it  not  have  been  better  to  abide  by  the  first  judgment  ? 

There  is  another  inconvenience  of  a  far  more  serious  nature,  and 
which  may  lead  to  incalculable  evil.  The  courts  of  First  Instance  are 
respected  neither  by  the  suitors,  nor  by  the  authorities.  A  judg- 
ment open  to  appeal  carries  no  weight,  and  magistrates  who  pro- 
nounce it  are  scarcely  looked  upon  in  the  light  of  judges.  The  real 
merits  of  an  important  case  are  not  gone  into  before  them  ;  the  ad- 
vocates already  foresee  the  discussion  which  will  arise  before  the 
court  above,  and  hold  in  reserve  resources  of  which  their  adversary 
is  to  be  kept  in  ignorance.  The  authorities  intrusted  with  the  ap- 
pointment of  these  judges  feel  no  anxiety  about  using  particular  care  in 

'  Prevat-t^tier  means  to  eiT  with  mnJa^des. 

*  Generally  speaking,  the  term  appeal,  as  used  by  foreign  writers,  means  an  ap- 
peal against  a  deciuon  on  law  add  fact  together. 
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the  composition  of  the  tribunals  of  First  Instance,  and  fiU  fhem 
with  young  men  who  have  scarcely  completed  their  education^ 
and  who  have  given  no  earnest  either  of  merit  or  capacity.  The 
judges  themselves,  in  their  deliberations,  give  the  case  a  compara-- 
tively  slight  and  superficial  examination,  and  leave  to  the  superior 
judges  the  tadc  of  supplying  their  inattention."  (p.  23.) 

The  whole  sammary  of  this  chapter  will  be  found  equally 
important;  and  some  passages  merit  the  very  highest  commea- 
dation, 

**  The  result  of  this  discussion  is,  that  the  second  degree  of  juris- 
diction should  be  dispensed  with,  and  that  no  judgment  should  be 
suffered  to  undergo  revision.  I  doubt  not,  but  justice  would  be 
thereby  the  gainer.  The  more  the  number  of  judges  is  restricted, 
the  more  easy  will  it  be  ta  find  competent  and  conscientious  men 
to  fill  the  office.  There  will  no  longer  appear  instances  of  that 
culpable  negligence,  by  which  the  inferior  court  relies  too  often  on 
the  ulterior  examination  of  the  superior  court,  and  the  superior  on 
the  previous  examination  of  the  inferior.  Justice  will  become  more 
expeditious  and  less  expensive,,  and  suitors  will  have  less  to  com-^ 
plain  of.  I  am  aware,  that  the  proposal  of  a  reform  so  extensive  a» 
the  present  will  appear  to  many  subversive  of  all  received  opinions. 
I  am  aware  that  I  shall  shock  those  who  fancy  they  see  the  pros- 
perity of  the  lawyer  in  the  windings  and  delays  of  law  proceedings. 
But  be  not  alarmed ;  I  would  be  the  first  to  resist  a  change  of  this 
nature,  if  it  were  to  be  made  rashly  or  prematurely.  The  opinion 
of  a  single  individual  cannot  on  a  sudden  become  the  law  of  the 
people ;  and  it  is  in  this,  more  than  in  any  other  case,  that  an  act  of 
the  legislature  should  be  the  expression  of  the  public  will.  It  is  the 
duty  of  the  legislator  to  acquaint  himself  with  this  will,  and  even  to 
train  it  beforehand,  in  such  a  way  that  it  may  naturally  take  a  ten- 
dency towards  the  welfare  of  the  community. 

Far  from  asking,  therefore,  for  the  suppression  of  appeals,  I  would 
it  were  extended  to  all  cases,  however  trifling  their  importance ;  but 
I  would,  at  the  same  time,  that  all  proper  means  were  adopted 
to  enlighten  public  opinion,  and  to  facilitate  the  means  for  ren- 
dering appeals  less  frequent.  Doubtless,  the  Jirst  thing  to  be 
done,  would  be  to  entrust  the  duties  of  judges  cf  Jirst  instance  ta 
men  so  worthy  of  public  confidence,  as  to  induce  the  suitors  willingly 
to  submit  to  their  sentences;  but  it  is  necessary,  in  addition,  that 
the  end  proposed  be  brought  about  by  legislative  dispositions,  if  in 
fact  it  be  a  desirable  one.  An  order  might  be  made,  that  the  first 
decisions  should  be,  if  not  always,  yet  in  most  cases  executory  by  pro- 
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yision  —  th«  £m^  imposed  in  cases  of  appeal  erroneously  entered 
might  be  increased  ;  yet  these  measures  would  have  the  inconvem" 
ence  of  restraining  suitors^  without  convincing  them."   (p.  25.) 

The  third  chapter  is  entitled  Des  Justices  de  Paix  et  des 
Arbitrages:  bat  we  have  anticipated  the  more  interesting  parts, 
those  relating  to  Juges  de  Paix  as  conciliators^  and  havei 
only  to  add  that,  with  regard  to  conciliation,  M.  Royer- 
CoUard  is  for  following  the  example  of  Geneva.  *  On  the  prin- 
ciples already  stated,  he  disapproves  of  the  ordinary  jurisdic- 
tion of  this  officer ;  **  I  own,  I  do  not  like  judges  of  exception ; 
I  should  hold  as  most  perfect  that  system  of  judicature  which 
should  send  without  embarrassment  all  causes  and  all  parties 
before  the  same  tribunals.  At  the  same  time  it  is  impossible 
for  me  to  deny  that  certain  affairs,  whether  by  reason  of  their 
nature,  or  of  the  celerity  that  they  require,  need  to  be  de- 
cided exceptionally."  As  such  (amongst  others)  he  enume- 
rates damaged  crops,  displaced  boundaries,  and  disturbances 
to  possession ;  with  all  cases  in  which  the  wrong  ought  to  be 
repaired  immediately,  or  a  view  of  the  place  {the  locus  in  quo, 
as  we  should  say,)  may  be  required.  The  duty  of  reparation 
in  such  cases,  he  thinks  it  would  be  but  natural  to  confide 
to  a  magistrate,  ^^  investi  d'une  partie  de  la  police  judiciaire, 
et  dont  la  mission  principale  a  pour  objetde  maintenir  la  paix 
parmi  les  habitans  de  son  canton."  We  collect  from  this, 
that,  in  some  most  important  particulars,  the  office  of  the 
juge  de  paix  resembles  that  of  our  justice  of  the  peace,  though 
holding,  it  seems,  a  widely  different  rank  in  society. 

'<  Nevertheless,  the  end  which  every  good  legislator  should  have 
in  view,  would  not  even  then  be  obtained  if  judges  of  peace  were 
stili  appointed  without  requiring  any  qualifications  for  eligibility. 
Unhappily,  it  must  be  confessed,  the  discredit  into  which  their  occu- 
pation has  almost  every  where  fallen,  keeps  away  the  competent  can- 
didates, who  might  otherwise  have  aspired  to  this  important  magis- 
tracy. Endeavour,  however,  to  place  it  on  a  respectable  footing ; 
refer  the  appeal  from  its  sentences  to  the  Cour  Roy  ale ;  free  it 
from  duties  of  a  purely  ministerial  nature,  increase  the  salaries  of 
the  judges  in  proportion,  and  persons  of  merit  will  very  soon  offer 
themselves  to  fill  the  office. 

**  The  first  step  to  be  taken,  would  be  to  select  judges  of  peace 
from  the  bar  only,  which,  at  the  present  day,  is  a  sufficiently  nume- 

»  Ante,  p.  37. 
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rq^&  body*  It  is  untrue,  that,  questions  over  which  (hay  have  jur^ 
i^ict^on^.  even  if  restricted^  ean  be  determined  l^y  &e  help  of  totxtr 
mpD  sense  and  natural  .equity  alone  ;  suitors  have  too.  often  to  de- 
plore the  ignorance  of  their  judge,  when  a  wrong  use.  of  his  power 
involves  them  in  the  expence  and  delays  to  which  cassation  subjects 
them/' 

In  return,  we  will  give  the  learned  professor  a  sketch,  froiQ 
the  hand  of  a  master^  of  the  country  magistracy  of  England ; 
a  little  too  flattering,  we  own^  but  not  the  less  fitted  to  serve 
^s  an  antidote  to  sundry  tirades  against  the  Great  Unpaid, 
with  which  some  of  our  party  ptinta  have  liberally  supplied 
the  opnitinent : 

'  "  One  of  the  most  beautiful  of  our  moral  poets  has  Said  of  the 
iower  Hasses  of  the'  agricultutaV  part  of  thecoiRmuhity  —  that, 

'  Piinces  and  lords  may  flourish,  or  m^y  fade ; 
A  breath  can  make  them  as  a  breath  has  made : 
But  a  bold  peasantry;  their  conptry's  pride. 
When  once  destrbvM,  can  never  he.  tw^^pHad  * 

^f  So  say  I  of  the  higher  ranks  of  that  same  portion  of  the  com- 
munity— the  unpaid  magistracy  of  the  country.  I  do  not  dread 
the  inroads  attempted  to  be  made  on  the  constitution  of  parliament, 
with  half  the  horror  that  I  do  the  efforts  to  disparage  the  character 
of  that'  magistracy.  A  new  House  of  Commons  might  be  elected. 
The  monarch  might  create  new  peecs.  New  statesmen  would  be 
found  to  conduct  the  affairs  of  government,  if  the  present  race  of 
public  men  were  swept  from  the  earth.  But  once  '  destroy' that 
w^ich  '  can  never  be  supplied/  the  voluntary  and  gratuitous  dis*- 
pensation  of  justice  ;  once  sour  the  public  against  that,  perhaps  the 
sole  remnant  of  natural,  authority  ;  once  thoroughly  disgust  and  dis*- 
hearten  that  thankless  self-devotion,  that  unbought  sacrifice  of  time 
and  trouble,  that  benevolent  homage  of  power  and  wealth  to  the 
interests  of  the  humble  and  the  poor,  which  characterise  the  country 
magistracy ;  let  that  connecting  link  between  the  higher  and  lower 
orders  of  society  be  once  broken,  and  by  that  single  blow  more  will 
be  done  to  di^oint  the  state  than  could  be  accomplished  by  the 
radical  reformers,  with  all  their  outrageous  declarations^  and  with  all 
their  pikes — ^when  they  shall  use  them.*' — Canning^  Speeches^  vol.  iv. 
p.  181. 

.  Nothing  else  in  the  third  chapter  has  a  direct  application 
to  England,  except  that,  in  the  conclusion^  forced  iiFbitrattons 
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are  decidedly  objeoted  to.  The  fourth  diapter,  Bes  Hiiitnatii 
de  CtAnmefce  et  du  Jury  eh  MatUtt  CiMe,\&  one  of  the  most 
interestiilg  of  the  wholie^  though  the  main^  to^ic^  tixe  MTan- 
tages  of  jury  trial,  is  much  too  ctmsorily  disposed  cf ;  nor 
would  we  tindertake  to  discuss  it  properly  in  less  tiian  foiit 
times  the  space  the  writer  has  assigned  to  it.  As,  however, 
it  is  only,  incidentally  brought  in,  perhaps  he  did  not  think 
himself  bound  to  treat  of  it  at  length  ;  and  for  the  same 
reason  we  postpone  the  consideration  of  it. 

The  Courts  of  Commerce  are  very  properly  termed  the  most 
important  of  exceptional  courts.  Their  con^itution  bears  a 
strong  resemblance  to  that  of  many  of  our  courts  of  requests-: 

^^  Certain  merchants,  selected  by  the  most  substantial  of  their  fel- 
lows, and  from  whom  the  sole  qaalification  required  is,  that  they 
shall  have  been  hcmorably  engaged  in  trade  for  five  years  at  the  least, 
are  appointed  to  pronounce  upon  all  contestations  connected  with 
commercial  transactions.  Thus,  the  jurisdictioiii  of  the  commercial 
tribunals  embraces  every  thing  connected  with  commerce  and  manu- 
factures, all  dealings  oif  exchange  and  banking,  all  maritime  engage- 
ments, and  the  liabilities  thereon ;  in  fine,  every  thing  which  relates 
to  failures  and  bankruptcies." 

The  mere  circumstance  of  their  being  tribunals  of  exoeji- 
tion,  forms  the  first  exception  to  these ;  and  here  the  opinion 
of  Bentham  comes  in :  ^^  How  happy  the  pleaders  would  be, 
were  there  but  one  court  of  justice  j  if  we  could  say  the  coi^rt, 
as  we  say^Ae  chateau,  the  church !  the  simplest  rustic  could 
not  be  deceived  by  it ;  he  would  know  at  once  to  what  judge 
to  cany  his  complaint ;  he  would  have  no  need  of  an ,  at* 
torney  to  guide  him  and  levy  a  tax  upon  his  ignorance ;  there 
would  be  no  Necessity  for  pleading  in  a  courts  to  learn  that 
one  ought  to  plead  in  another."  ^  M.  Royer-Collard,  how- 
ever, does  not  press  this  objection ;  nor  does  he,  on  the  other 
hand,  admit  that  commercial  differ  so  widely  from  other 
matters  as  the  originators  of  these  courts  believed.  He  main- 
tains, also,  that  to  decide  this  class  of  cases  satisfactorily,  a 
ftirailiarity  with  the  usages  of  every  branch  of  trade,  as  well 
as  with  law  and  'procedure,  is  indispensable;    and  adds  — 

'  We  translate  this  from  the  De  V  Organisation  JvfRciaire,  edited  by  JDi^piont. 
We  never  heard  before  that  it  was  customary  to  say  the  chateau,  or,  f  except  in  th« 
more  genei^  sense,  the  churcti. 
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'^  there  is  xiof  a  town  in  Fraiice  in  wbich  a  tribunal  composed 
of  traders  so  qualified  could  be  formed/'  The  legislslture, 
indeed;  has  not  placed  a  very  high  degree  of  confidence  in 
these  courts ;  their  decisions  being  reviewable  by  the  Courts 
Royal  in  cases  exceeding  a  thousand  francs^  and  their  du- 
ties being  in  many  towns  entrusted  to  the' ordinary  courts : 

"  What  then  is  our  commercia]  court  ?  merely  a  jury  impannelled 
to  try  certain  questions  of  a  civil  nature^  and  invested  with  power 
to  decide  points  of  law.  This  system  is  in  itself  bad ;  for  though 
it  is  clear  that  judges  are  able  to  give  due  weight  to  facts,  it  can 
never  be  admitted,  that  the  ordinary  knowledge  of  a  jury  is  sufficient 
to  enable  them  to  decide  upon  a  question  of  law.  Some  remedy 
then  should  be  devised  for  this  radical  evil,  and  common  sense  sug- 
gests but  two  means  of.  obtaining  it ;  either  to  reduce  the  commer- 
cial judges  to  the  footing  of  juries,  by  giving  them  a  judge  to  apply 
the  law,  or  to  do  away  entirely  with  their  jurisdiction,  and  refer  com* 
mercial  causes  to  the  ordinary  judges." 

'  The  first  of  these  questions  leads  him  to  consider  the  ex- 
pediency of  introducing  jury  trial  in  all  civil  cases.  He  thinks 
this  impracticable^  on  account  of  the  difficulty  of  separating 
fact  and  law  in  French  procedure ;  and  he  objects,  moreover, 
that  such  an  alteration  would  necessarily  lead  to  the  establish- 
ment of  courts  of  equity  like  ours : 

•  ^'  Nevertheless,  although  I  declare  myself,  generally  speaking,  op- 
posed to  the  trial  by  jury  in  cases  of  a  civil  nature,  the  considera- 
tions I  have  put  fonvard  in  support  of  my  opinion  would  not  deter- 
mine me  to  wish  for  the  abolition  of  the  commercial  courts.  Doubt- 
less, serious  inconveniences  arise  from  allowing  them  to  exist  upon 
their  present  footing;  if  no  change  be  made  in  their  constitution, 
it  would  be  necessary  considerably  to  limit  their  jurisdiction ;  take 
from  them  the  cognizance  of  all  those  questions  which  often  perplex 
lawyers,  and  which  merchants  can  only  decide  by  guess-work, 
and  reduce  them  to  try  what  the  edict  of  1563  calls  mevefaits  de 
marchandise.  But  something  better  still  may  be  done.  Trial  by 
jury  is  an  institution  of  too  valuable  a  nature  to  be  sacrificed  when 
once  established  in  a  system  of  jurisprudence y  and  exercised  in  a 
manner  useful  to  the  administration  of  justice.  Make  the  com- 
mercial court  a  special  and  permanent  jury,  limit  them  to  questions 
of  fact,  and  give  them  a  judge  to  apply  the  law  to  those  facts 
when  found.  Commerce  will  have  nothing  to  r^ret  in  this  inno- 
vation ;  the  change  will  be  trifling,  the  improvement  considerable." 
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M.  Meyer  also  disapproves  of  tribunals  of  exception  for 
commercial  cas^. 

The  fifth  chapter  relates  to  Procedure  and  Avou6s.  We 
gave  in  our  third  number  a  minute  history  of  the  first  ;^  now^ 
therefore,  it  is  only  necessary  to  add  that  what  we  there  said 
of  its  abuses  is  fuUy  confirmed.  Speaking  of  the  ordinary 
forms,  M.  Royer-Collard  remarks :  — 

**  These  acts,  which  are  commonly  called  requites^  are  never 
read  by  the  judges.  Why  should  they  weary  themselves  with  read- 
ing them  ?  The  attorneys,  who  draw  up  the  requites^  or  rather  get 
them  drawn  up  by  students  who  act  as  their  clerks,  in  no  way  profess 
to  set  forth  the  facts  and  arguments  in  the  form  best  calculated  to 
make  an  impression  ;  but  rather  to  dilute  and  make  them  go  as  far 
as  possible,  mixing  them  with  wholly  irrelevant  matter,  if  this  be 
necessary  to  increase  the  number  of  the  roles ;  for  in  proportion  to 
the  number  of  them  their  profits  are  taxed.  But  what  is  more  pre- 
posterous, if  time  presses,  notice  is  given  of  a  blank  requite^  that 
is,  the  commencement  and  conclusion  are  notified  to  the  party,  and 
after  judgment  pronounced,  the  blank  is  filled  up,  it  little  matters  how. 

We  can  take  upon  ourselves  to  say,  that  these  remarks 
are  applicable  to  continental  systems  in  general;  under  all 
of  which  the  pleader  possesses  and  exercises  the  privilege  of 
being  verbose  and  irrelevant  at  will  f  —  for  want,  apparently, 
of  that  exhausting  principle  (exhausting,  we  mean,  not  to 
the  suitor  but  the  suit)  which  works  so  admirably  with  us. 
In  English  procedure,  the  first  statement  (the  declaration  or 
plea)  of  either  party  may,  in  certain  cases,  be  fraudulently  spun 
out  —  even  this  will  be  obviated  by  the  new  plan  of  the  commis- 
sioners— but  each  must  contain  some  substantial  allegation;  to 
wander  completely  from  the  point  {divaguer  completementy  is 
inipracticable ;  nor,  in  one  case  out  of  twenty,  is  it  possible  to 
add  to  the  gross  number  of  papers  to  be  interchanged  in  the 
cause.  We  mention  this  for  the  information  of  our  foreign 
friends,  who  have  caught  up  the  most  erroneous  notions  from 
newspapers  and  other  equally  authentic  sources  of  informa- 
tion. We  repeat,  moreover,  that  in  the  great  majority  of 
cases,  the  written  pleadings  consist  exclusively  of  the  plain- 

1  Yd.  I.  p.  463.    As  to  the  abuses,  see  id.  p.  496. 

^  This  wiU  appeair  immediately  on  an  inspection  of  the  forms.    VoL  1.  p.  503. 
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tiff's  (Statement,  and  a  iMmple  denial  by  thedefendanty  of 
about  four  lines  in  length  ;^  and  that,  generally  speakings, 
ib06e  flerogatory  descriptions  on  which  continental  jurists 
principally  rely,  are  in  England  the  object  of  universal  con- 
tempts 

The  question  raised  with  regard  to  the  avoa6s  seems  not 
unlikely  to  interest ;  being  neither  more  nor  less  than  whe^ 
ther  such  an  order  of  men  be  necessary  at  all : 

.  "  I  set  out  with  admitting .  that  suitors  can  scarcely  in  any  case 
4i3pense  with  the  intermediate  assistance  of  the  attorney,  who  may 
advise  them  as  to  their  interests,  reduce  their  case  to  a  proper 
shape,  and  bring  it  before  the  court  in  an  intelligible  form.  But  is  it 
necessary  to  divide  this  labour  amongst  twQ  dififerent  agents,  and 
must  a  law-suit  be  always  attended  with  the  charge  of  four  persons, 
distinct  from  the  parties  and  the  judge  ?" 

M.  Royer-CoUard  decides  in  the  negative;  contending 
that  all  the  duties  performed  by  them  might  be  equally  well 
performed  by  the  advocate.  We  cannot  say  that  his. first 
feasoii  satisfies  us, —  that  all  the  business  is  really  transacted 
by  clerks.  This  would  equally  establish  the  uselessness  of 
the  heads  of  most  mercantile  firms.  Nor  do  we  draw  the 
same  cbnclusioii  as  he  does  from  their  history ;  from  which 
he  endeavours  to  make  out,  that  they  were,  in  all  ages,  an 
object  of  jealousy,  and  have  been  retained  principally  for  the  * 
sake  of  the  revenue  derived  from  them.^  He  also  says  that 
they  acquired  an,  undue  weight  from  the  reaction  of  public 
opinion  just  after  the  evil  consequences  of  abolishing  regular 
procedure,  and  suppressing  lawyers,  had  been  felt.^  With  all 
this,  he  very  fairly  admits  that,  there  would  be  gross  in- 
justice in  a  sudden,  but  contends  for  a  gradual,  sup'pres- 

Y  t.  «•  of  the  declaration  and  the  general  issue.  The  exhausting  principle  alluded 
to,  is  fully  explained  and  illustrated  in  the  finlt  article  of  our  First  Number ;  the  new 
plan  of  the  commissioners,  in  our  third  Volume,  p.  449. 

'  The  bar,  it  settiM,  oocasiontlly  shared  in  the  disgrace.  On  cue  oecasioD  thej 
took  ofitocfe  &t  some  derogatory  treatment  on  the  part  of  Henri  Quatre,  and  medi- 
tated a  secession,  upon  which  the  king  was  advised  by  M.  de  Sigognes  to  order  them 
bacX  -to  their  courts ;  "  give  them  the  alternative,"  continues  the  orator,  "  of  re- 
toraingto  trade  and  agricuhure,  frott  which  they  emerged,  or  of  marching  off  with 
a  muaquet  oa  the  shoulder  to  serve  in  Hdland ;  then  we  shall  see  them  running  to 
retaoie  their  magnificent  hoodff,  like  vennift  to  a  Idmp  of  cheese/'   '  ' 

'  The  resoU  of  this  project  is  stated  an  •ilr  First  V6lume>  p»  '466* 
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sion.  ^  Thig  recoromendi^tion  veminds  ub  of  a  hint;  ot  thrlftt 
thrown  out  by  Lord  Brougham  a  w^ek  or  two  before  the 
seals  were  conferred  upon  hioiy  in  allusion  to  some  supposed 
combination  of  the  attorneys  : 

**  He  believed  they  were  led  on  by  a  false  feding  of  corporation^ 
honour,  and  it  was  well  to  advise  them  at  once  not  *  to  lay  the  flat- 
tering unction  to  their  souls'  that  he  would  be  prevented  by  a  com* 
bination  of  all  the  attorneys  in  Christendom/  or  any  apprehensions  of 
loss  of  practice^  from  endeavouring  to  make  justice  pure  and  cheap* 
These  gentlemen,  when  they  attacked  him,  were  much  mistaken  if 
they  thought  be  would  die  without  defending  himself  [cheers  and 
laughter].  If  the  struggle  arose,  the  question  would  be  whether  bar- 
risters or  attorneys  should  prevail ;  and  he  saw  no  reason  why  bar- 
risters should  not  open  their  doors  to  clients  without  the  intervene 
tion  of  attorneys  and  their  bills  of  costs"  poud  cheering.] 

Morning  Chronicle,  Nov,  11,  1830. 

A  little  to  our  surprise^  we  fiiid  some  sensible  people  be^. 
ginning  to  specsulate  on  the  pos^bility  of  giving  effect  to  thii; 
suggestion :  we  have  had  no  less  than  three  letters  about  it^ 
and  gladly  take  this  opportunity  to  answer  them. 

In  the  first  plac'e^  it'  may  be'  as  well  to  eitplain  that  the 
cause  of  the  attorneys  is  that  of  the  bar.  One  branch  of  the 
profession  cannot  be  struck  at  in  this  inanner,  without  the 
other  being  hurt  by  the  blow;  the  real  effect  of  the  proposal 
beings  to  melt  the  two*  orders  into  one.  In  Poland,  for  in* 
stance,  where  aVoues  have  been  suppressed,  the  advocate 
has  his  office  and  clerks,  exactly  like  an  English  attorney ; 
and  the  result'  would  be  every  where  th6  same.  Instead  of 
merely  advising  in  cases  of  di&ctlty --^  ubi  digrms  vindice 
nodus'— ov  going  into  cdurt  to  speak  from  a  brief,  the  bar^ 
rister  woiild  hate  to  manage  all  the  mechanism  of  a  suit,  and 
get  up  the  whole  case  for  himself.  With  the  nature  of  his 
calling,  his  acquirements  and  rank  in  society  would  sink  f 
not  merely  to  that. of  the  solicitor,  biit,  for  obvioiis  causes, 
considerably  below  it  A  bar  regulated  by  a ,  high  standard, 
of  bonpur,  not  merely  discharges  its  own  peculiar^  duties, 
and  compels  the  judge  to  discharge  his,  with  scrupulous 

...  .;  -  .  •  .  . 

i 

*  One  charge  against  th«mis8iiigiiUr-«-«&at  tkeyaro,  ffom  hontst  conyictioii^ 
attiiclwd  to  bad  laws ;  -and  Jhat  ihtir  firobity,  wliich  waM  itoop  io  nothing  wuAeuf 
to  rule,  acoomroodatea  itself  to  regular  ehicane.  . 
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integrity ;  but  gives  a  tone  to  the  profefl»io93;  and  constitutes 
the  best  conceivable  check  on  the  malvenntioa  of  subordi- 
nates ;  since  the  immediate  agent,  with  whom  the  party  com- 
municates,  feels  the  hopelessness  of  asking  a  member  of  such 
a  bar  to  conspire  with  him^  and  yet  cannot  venture — indeed, 
would  not  be  allowed-^ to  take  the  whole  responsibility  on 
himself.  There  is,  too,  a  mighty  difference  between  an  oral 
representation  made  to  the  client  in  private,  and  a  written 
opinion  on  a  written  statement  of  facts :  litera  scripta  manet : 
and  no  excuse  or  subterfuge,  in  case  of  eventual  failure, 
is  left.  The  plan,  moreover,  is  cleiyply  opposed  to  a  concen* 
tration  of  the  bar  in  the  metropolis.  For  these  reasons,  which 
inight  easily  be  pushed  further,  we  prefer  retaining  the  pro- 
fession as  it  stands.  .  We  have  criticised  the  Chancellor's  sug- 
gestion, because  it  has  been  much  misunderstood,  and  a 
;groundless  prejudice  has  been  unthinkingly  encouraged  by 
it.  With  regard  to  M.  Royer-CoUard's  scheme,  it  would  be 
presumption  to  express  a  positive  dissent ;  but  it  is  right  to 
add,  that  the  French  avoue  differs  very  widely  from  the  Eng- 
lish attorney ;  being,  in  fact,  a  mere  officer  of  the  court,  and 
acting  in  no  other  capacity.  ^  Besides  the  French  advocates 
are  not  concentrated  ;  nor  are  they  to  be  so  implicitly  confided 
in',  if  the  statements  in  the  sixth  (the  next)  chapter  be  true." 

''  There  are  learned  professors  and  diligent  scholars  in 
France,  but,  unfortunately,  their  number  is  exceedingly 
small :  not  only  is  the  mass  of  our  bar  completely  ignorant  of 
the  Roman  law,  but  there  are  few  persons  in  the  Palace  (of  Jus- 
tice) who  can  boast  of  knowing  our  code  civil,  short  as  it  is. 
If  ay  more,  they  make  a  boast  of  their  ignorance,  and  affect 
to  despise  the  works  of  those  who  devote  themselves  to  the 
science  of  law.  How  does  this  happen  in  so  enlightened  a 
iiation  as  the  French  ?  How  is  such  a  falling  off  to  be  ex- 
plained, remembering,  as  we  do,  that  our  bar  counted  a  great 
number  of  learned  jurisconsults  at  a  time  when  our  laws  and 
jurisprudence  presented  an  almost  inextricable  labyrinth  ? 

'  Je  ne  vois  d'autres  fonctioos  speciaies  auz  avou^s  que  dHnsiniire  la  prooednra, 
4>'«ii  redsger  les  actes,  de  surveiller  la  marche  -des  procds,  et  de  representer  les  en* 
ch^riiseuiB  aux  ventes  judiciaires.  —  Introd.  p.  45.  Foreign  jurists  will  be  as- 
taiuBhed  to  learn  that  a' late  book  'vn  the  Law  af  Attorneys  —  we  allude  to  the  full 
and  aocnrate  work  -of  Mr.  Merrifield — contains  nearly  eight  hundred  closely  printed 
octave^  pages. 


;> 
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The  very  simplicity  of  our  codes  has  favoured  this  condition 
of  things ;  the  brevity  of  our  laws,  and  the  facility  of  compre-* 
hending  them,  has  been  too  much  reckoned  upon.  But  the 
true  source  of  the  evil  lies  elsewhere :  it  is  to  be  found,  I  own 
with  a  sigh,  in  the  ignorance  of  the  great  mass  of  our  ma- 
gistracy." 

The  only  qualification  for  the  bench  is,  it  seems,  the  being  a 
Ucencie  en  droit  :^  the  judges  are  classed  like  the  oflicers  of 
a  regiment,  and  advanced  regularly  from  grade  to  grade ;  or» 
if  any  distinction  be  made,  it  is  effected,  as  in  the  English 
army,  by  interest ;  the  person  irregularly  promoted  being  in*' 
variably  '*  the  son,  the  nephew,  the  protege  of  some  powerful' 
individual,  or  even  of  the  clerk  charged  to  transmit  the  list  of 
candidates  to  the  minister."  An  attempt  was  made,  in  1823,' 
to  remedy  the  defect  by  the  revival  of  jtfges  auditeurs  —  a 
sort  of  apprentice  judges — ^but  this,  also,  has  totally  failed  : 

^*  It  is  thus  the  nursery  of  the  judicial  order  is  formed^  all  sort» 
of  mediocrity  may  enter  it,  they  shall  not  lack  promotion  ;  he  who 
cannot  speak,  shall  adjudicate.  Nay,  we  may  chance  to  see  those 
members  of  families  set  apart  for  the  bench,  who  are  too  dull  for  any 
other  avocation. 

**  Such  is  the  deplorable  system  the  empfre  has  bequeadied  to  the 
Restoration.  The  charter  has  made  the  judges  irremovaUe,.  but  the 
original  vice  has  not  been  purged  ;  the  necessarily-resulting  evil^^ 
have  developed  themselves,  and  never,  perhaps,  has  France  possessed 
a  more  inefficient  and  less  respected  magistracy.  How  great  must 
he  the  alarm  of  the  unfortunate  suitor,  who  has  consulted  twenty 
experienced  advocates,  and  found  but  doubt  and  uncertainty,  whea 
he  sees  three  of  our  judges  rise,  mumble  together  (chuchoter)  for 
a  few  minutes  in  a  comer  .of  the  court,  and  prepare  in  this  way  the 
sentence  which,  is  to  decide  upon  his  fortune,  and  the  patrimony  of 
his  family.  And  fortunate  is  he,  if  he  have  not  as  president  of  the 
court,  a  man  of  irritable  or  arbitrary  temper,  or  perhaps  both,  relying, 
on  his  own  penetration,  and  impatient  for  the  termination  of  the 
discussion,  who  will  interrupt  the  defendant,  argue  against  him,  stop 
his  mouth,  and  prevent  the  truth  from  being  heard. 

*  Sail  on  bienee  que  c'est  qa'un  lictneii  tn  droit ?  C'wt  ua  jeune  homme  qa» 
a  paas6  au  moins  trois  anndes  dans  une  yille  ou  il  y  a  one  £cole  d«  droit  \  qui  a  6te 
interrog^  quatre  foia  sur  nos  codes  et  sar  les  institutes  de  Justinian  (le  toat  fonneiaif 
a  pea  prds  un  volume  in  8.)  et  qui  a  soutenu  these  pendant  trois  quttrts-d'heure. 
Tons  ceuz  qui  ont  subi  cette  ^preuve  sayent.aussi  bien-  que  moi  qu'il  suffit  d» 
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.  It H  now «ASy  Uxnnientwd thQ  w^a^^iass  of |be liar.  Tie ^urt^^ 
havo  little  taste  f<9  ques^oiui  of  law ;  if,  perchance^  the  fact^  are  ii|^ 
sufficient  to  supply  them  with  t)ie  .means  of  detennining^  they  decide 
by  a  system  of  routine  which  practice  alone  can  teach,  and  their  whole 
art  consists  in  avoiding  ca3satiQn.  The  consequence  is,  that  the  ad- 
vocate only  studies  to  present  his  case  in  such  a  manner  as  to  conci- 
liate the  judges,  and  despises  a  science  which  would  be  rather  pre- 
judicial than  useful  to  him.  I  repeat,  learning  is  almost  as  rare  at 
the  bar  as  on  the  bench."    . 

'  Two  remedies  are  proposed :  the  ons' —  ''  Que  l*on  ouvrit 
des  conc0u^8  publics  et  periodrques  dontlesepreuvesauraieat 
lieu  devant  une  jury  compose  de  magistratSi  de  prpfesseurs  et 
d'avo^ats>  et  qui  secviraient  k  determiner  les  sujets  dignes  de 
remplir  des  fonctions  judiciaires,"  i.e. to  set  up. judgeships, 
like  prizes,  to,  public  competition,-^a  project  which  M.  Royer- 
CoUard  thinks  it  would  be  very  difficult  to  carry  into  effect, 
and  disapproves  of  also  as  infringing  on  the  royal  prerogative. 
The  other,  to  make  advocates  eligible ;  to  which  he  also  ob- 
jects, partly  on  the  general  principle  that  the  habits  of  a 
pleader  are  wholly  alien  from  the  character  of  a  judge  —  la 
partialite  est  inevitable  dans  I'avocat,  elle  est  detestable  dans 
lejuge;  la  pratique  fait  constamment  perdre  de  vue  la  theo- 
rie,  excepts  dans  les  pays  comme  FAngkterre,  par  exemple,  oH  il 
v!y  a  d'aiaJtre  science  que  ceUe  de  la  pratique,^' — and  pe^rtly  for 
reasons  drawn  from,  the  present  condition  of  the  French  bar, 
^htch  be  speaks  of  as  totally  unfit  His  propossjd  is  to  insti- 
tute an  6oole  specialejudkiftire----oix\y  think  of  t^ing  a  judg/e 
from  school,  as  a  Fellow  of  King!s  College  from. Eton,  or  ajstu- 
dent  of  Cbristchtirch  from  Westminster  —  through  which  the 
licentiates  before  mentioned  shall  pass :  ''  The  profound  study 
of  science  was  necessary  to  form  good  artillery  men,  good  en- 
gineers ;  it  has  not  htea  deemed  sufficient  to  open  a  polytech- 
nic school  for  them;  it  has  been  thought  desirable  tibat  their 
studies  should  be  continued  in  special  schools  of  application.^ 
Why  might  not  something  analogous  be  done  to  form  good 
magistrates?"—  He  concludes  this  chapter  by  observing  that 
though  the  magistracy  ii9  not  honoured  as  it  ought  to  be, 

Pintriligenee  la  plus  ordimine  pour  •&  soitic  ^idoiiettz*"  —  Lq  Conmer  des  Tribu- 
oftui,  Jiin^,  1829.    The  articlB  U  laid  to  be  ftom  the  pen  of  a  distfoguish^d  piofewor« 

'  Det  eeolet  ip^cialet  d'applietiiwn. 


etitt  some  hope  of  it  remams.  ^^  Let  the  jodieial  office  be  no 
more  lightly  and  capricionsly  beetowed ;  let  aeienee  ancl  merit 
be  seated  on  the  lilies;  let  a  good  nursery  ofjudges  be  form- 
ed ;  Vbcrre  ail  fistablish  publicity  of  opinicHis ;  and  vre  sbaH 
see  the  bright  days  (les  beaux  jours)  of  our  jurisprudence  re- 
rive.''  The  expectation  does  honour  to  his  patriotism ;  and 
if  ever  man  deserved  the  gratitude  of  his  country — quod  de 
republica  non  desperasset — he  who  speaks  in  this  manner  of  the 
present  prospects  of  France,  is  entitled  to  it.  The  bright  days, 
we  fear,  will  be  very  long  in  coming ;  the  sun  may  possibly  be 
rising,  but  the  mist  looks  darker  than  ever.  People  do  not 
stop  to  scrutinize  the  scientific  attainments,  or  provide  for  the 
tuition  of  their  magistracy,  whilst  dynasties  are  rocking  and 
toppling,  and  constitutions  and  charters  are  at  stake.  Political 
feeling  is  the  only  test  they  apply ;  intrigue  and  faction  ai» 
Ae  surest  stepping  stones  to  preferment  The  recent  convul- 
sions, too,  hav«  had  the  e£Pect  of  virtually  proscribing  a  gteat 
number  of  candidates,  thereby  leaving  a  smaller  number  to 
choose  from ;  and«  though  the  number  of  changes  has  been 
less  than  might  have  been  anticipated,  something  must  have 
been  detracted  from  the  practical  ability  of  the  bench.^ 

We  shall  hurry  over  the  remaining  chaptera,  Des  ConflilSf 
and  Des  Appels  comme  d*abus^  Acting  on  a  principle  intro- 
duced by  Napoleon,  the  government  has  hitherto  claimed  and 
exercised  the  right  of  adjudicating  on  matters  in  which  the 
administrative  authmity  is  any  way  interested.  If  ques- 
tions, for  instance,  relating  to  taxes,  roads,  canals,  elj^- 
tions,  &c.be  brought. before  an  ordinary  court,  it  is  the  duty 
of  ibBprefeU  to  raise  coi^itsd' attribution;  in  other  words,  to 
claim  the  jurisdiction  of  the  cause.  This  right  or  practice, 
previously  to  1828,  was  abused  to  a  most  vexatious  extent ; 
an  ordinance  was  then  framed  to  regulate  it,  but  the  evil  still 


>  A  sad  scramble  for  legal  prefennent  is  going  on  in  Franoe,  as  the  writer  of  the  above 
has  had  an  opportunity  of  witnessing.  In  September  last,  for  example,  he  was  iValking 
4b  the  Palais  Royal  with  a  gentleman  who  was  supposed  to  have  some  interest  with 
the  minisUy,  when  three  young  men  ran  eagerly  up,  stating  that  they  had  already 
paid  him  several  visits  in  vain.  Pressing  the  writer's  arm  as  a  sign  to  remain,  he 
apologised  for  being  under  the  immediate  necessity  of  attending  a  stranger,  ex- 
daimiog  as  they  went  off:  **  Eneore  desjeunes  gens  qui  veulent  vkUlir  en  magiitrat: 
f.tn  mis  las  a  mart" 

VOL.  V.  F 
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subsists.  From  some  passages  in  this  chapter^  it  appears  thaii 
ability  in  a  prefet  is  as  rare  as*  in  a  judge. 
'  Les  Appek  commed'ahus — are  applications  to  the  secular  au- 
thority (the  Conseil  (T  Etat)  against  the  encroachments  of  the 
ecclesiastical.  They  are  condemned  as  utterly  uncalled-for  in 
the  present  condition  of  the  church ;  but  our  spiritual  court 
commission  might  do  well  to  refer  to  the  French  laws  upon 
the  subject. 

We    shall    quote  but   one    sentence   from    the    aiUbor's 
conclusion :  "  The  reflections  which  1  submit  to  the  public^ 
are  dictated  neither  by  personal  interest,  nor  Iqr  the  spirit  of 
system."     We  put  implicit  faith  in  this  profession,  for  there 
is  the  strongest  internal  evidence  of  its  truth ;  and  we  believe, 
that    no    Frenchman   who    had    personal    advancement,   or 
even   reputation    as    a    writer    peculiarly    in    view,    would 
select  such  a  topic  as  law^  or  couple  his  brochure  with  a  work 
so  little  adapted  to  a  time  of  excitement,    ^he  situation 
held  by  the  author  is  an  additional  guarantee  for  the  sobriety 
and  fidelity  of  his  views.     We,  therefore,  consider  ourselves  as 
having  the  example  of  France,  incontestably  estabUshing  or 
confirming  the  following  conclusions :  that  the  judicial  sys- 
tem is  radically  defective,  wherever  the  courts  of  first  instance 
are  weak  ;  that  the  remedy  by  appeal  is  as  bad  as  the  malady^ 
rather  fostering  and  prolonging  the  suitor's  discontent,  thatt 
allaying  it ;  that  the  whole  agency  of  justice,  from  the  presi- 
dent to  the  avoue,  is  indissolubly  connected,  and  must  fall  or 
flourish  as  one ;  that  large  numerical  additions  detract  in- 
variably from  the  confidence  a  country  reposes  in  its  Bench  ; 
and  that  condensation  and  comprehensiveness  may  well  exist, 
without  plainness  or  certainty,  in  law.    We  submit  these  pro- 
positions to  the  calm  consideration  of  our  countrymen  :  not  to 
those  who  point  exultingly  to  abuses  abroad  as  an  all-sufficing 
apology  for  corruption  at  home  ;  but  to  those  who  are  capable 
of  generalizing,    who  can  penetrate  below  the   surface   of 
a  system  and  follow  out  the  first  cause  of  its  decay.     Above 
all,  we  submit  them  to  statesmen  like  the  Chancellor,  who^ 
forgetting,  in  their  imitative  philanthropy,   how  frequently 
a  people  admire  a  peculiar  establishment,  merely    for  obvia- 
ting some  national  defect — would  transplant  and  try  to  na- 
turalize any,  whose   eflects   should  be   plausibly   described 


.  M,  CoUar^s  Trandation  of  Sir  J.  Mackintosh's  Lecture,       67 

to  them ;  and,  regardless  of  coherence  or  unity,  make  a  col* 
lection  of  institutions  from  every  comer  of  the  globe,  and  leave 
them  to  agree  as  they  can  ;  so  that  our  judicial  system  would 
come  at  last  to  be  like  the  lady's  face  described  by  Sheridan^ 
which, — being  composed  of  an  Irish  front,  Caledonian  locks, 
Dutch  nose,  Austrian  lips,  Spanish  complexion,  and  Chinese 
teeth,  —  he  compares  to  a  tabk  (Thote  at  Spa,  where  no  two 
guests  are  of  a  nation  ;  or  a  congress  at  the  close  of  a  general 
war,  where  every  member  has  a  different  interest.  ^ 

We  have  but  one  more  observation  to  add.  The  French  is 
clearly  the  only  continental  system  on  a  large  scale,  that  can 
safely  be  studied  as  a  whole  ;  all  the  rest  are  spoilt  for  exam- 
ples by  some  one  admitted  defect ;  and  of  the  French  we  do  not 
hesitate  to  say,  as  we  formerly  said  of  the  Welsh,  that  the 
parts  in  which  it  most  nearly  resembles  the  beau  ideal  of  our 
(»soi  disant)  philosophical  jurists,  are  precisely  those  which 
first  caught  the  infection,  and  have  carried  corruption  to  the 
core.  * 

The  republication  of  Mr.  Cooper's  letters  is  not  the  only 
service  rendered  by  M.  Royer-CoUard  to  the  juridical  literature 
of  this  country.  He  has  recently  translated  Sir  James  MacT 
kintosh's  Introductory  Lecture  on  the  Law  of  Nature  and  Na? 
lions,  —  we  need  hardly  add,  with  accuracy  and  taste. 

The  following  specimens  are  taken  from  one  of  the  most 
admired  parts  of  the  original,  —  the  notice  of  the  life  and 
writings  of  Orotius : 

'*  II  etait  reserve  k  Grotius  de  syst6matiser  le  Droit  des  gens. 
Ce  fut  par  les  conseils  de  Bacon  et  de  Peiresc  qu'il  entreprit  cette 
tiche  difficile.  Son  ouvrage,  que  nous  regardons  aujourdliui  avec 
raison  conime  imparfait,  est  neanmoins  peut-^tre  le  plus  complet  qui 
ait  jamais  6te  produit  dans  V  enfance  d'aucune  science.  Telle  est 
rincertitude  de  la  reputation  apr^s  la  mort, — ^le  nom  des  plus  grands 
hommes  est  tellement  sujet  k  perdre  de  son  6clat  par  suite  des 
changements  successifs  qui  s'op^rent  dans  la  mani^re  de  penser  et 
d'^crire,  que  Grotius,  qui  tenait  une  si  grande  place  dans  son  si^cle, 
n^'est  peut-^tre  connu  que  de  nom  d'une  partie  de  nos.  lecteurs.  Si 
neanmoins  nous  consid^rons  justement  son  merite  et  ses  vertus,  nous 

*  School  foi  Scandal  —  Act  2. 
See  the  note  at  the  end,  of  the  Article. 
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fetonnfltCrooB  era  lut  Fun  des  hommet  les  plus  remarquables  dai 
tempB  modertieB.  II  combmatt  raccomplisaement  des  devoirs  lea 
plot  itnportants  de  la  vie  active  dt  publique>  aveo  cette  perfoctipn  dQ 
scieDee  immeilse  et  variee  qui  n'est  ordiaairemeot  le  partage  que  de^ 
homoaes  qui  se  apparent  du  monde.  C*etait  un  avocat  et  un  ma- 
gistrat  distingu^ ;  il  a  fait  les  meilleurs  ouvrages  sur  le  Droit  de  son 
j)ays ;  il  etait  presque  egalement  cel^bre  comme  historien,  comme 
^avant,  comme  po^te^  et  comme  canoniste ;  homme  d'Etat  desin- 
teresse,  jurisconsulte  philosophe,  patriote  k  la  fois  ferme  et  mod^r^, 
theologien  aussi  candide  qu*eclaire.  Un  injuste  exil  ne  diminua  pas 
'son  patriotisme;  Tamcriume  de  la  controverse  n'alt^ra  point  sa 
charity.  L*inquisition  de  ses  fiers  et  nombreux  adversaires  ne  put 
faire  voir  la  moindre  tache  &  son  caract^re ;  et  au  milieu  des  dis- 
cussions penibles  et  desoruelstourmentsd'unevie  politique  extreme" 
ftient  agitee,  il  n'abandonna  jamais  ses  amis  dans  leur  malheur^ 
11  n'insulta  jamais  seS  ennemis  dans  leur  faiblesse.  Dans  Id  tempit 
des  plus  grands  troubles  civils  et  r^ligieux,  il  conserva  son  nom  sans 
tadie^  et  sut  toujours  allier  la  fid61ii4  i  son  parti  avec  la  moderation 
k  regard  de  ses  adversaires." 

. "  S'il  s'agissat  d'examiner  Touvrage  de  Grotius,  seulement  spus 
le  rapport  du  go{lt,  j'avouerais  facilement  qu'il  6tale  sdn  erudition 
avec  une  profusion  qui  encombre  beaticoup  plus  qu'elle  ne  sert 
d'ornement,  et  qui  n'est  pas  toujours  n^cessaire  au  d^veloppemeht 
de  son  sujet.  Cependant,  m^me  en  ikisant  cette  concession,  je  c^de* 
rais  plut6t  k  Topinioo  des  autres,  qu'&  Finspiration  de  mes  propres 
sentiments.  Je  ne  puis  m'emp^her  de  trouver  un  bien  grand  charme 
dans  cette  richesse  briUante  de  litt^rature.  J'y  puise  une  variety 
infinie  de  souvenirs  et  de  rapprochements  d^licieux.  En  marchant 
peniUement  dans  la  carri^re  de  cette  vaste  science,  Tesprit  aime  k  se 
ireposer  au  milieu  des  grands  hommes  et  des  grands  6v^nements. 
Ainsi  les  Veritas  de  la  morale  sont  rev^tues,  non  de  I'inutile  Eloquence 
d'un  seul  homme,  mais  de  celle  que  pent  produire  le.  g^nie  r^uni  du 
monde  entier.  La  vertu  et  la  sagesse  elles-m^mes  aoqui&rent  une 
nouvelle  majesty  k  mes  yeux,  lorsqqe  je  vois  tons  les  grands  maitres 
dans  Tart  de  penser  et  dans  Tart  d'ecrire  reunis,  pour  ainsi  dire,  de 
tons  les  ^ges  et.de  toutes  les  con  trees,,  pour  leur  rendre  hommage  et 
marcher  k  leur  suite/' 

The  observation  was  first  suggested  to  us  by  Vitieent 
Bourne's  versions  of  some  of  our  popular  poetry,  and  has  since 
been  fully  confirnied :  that  the  flowing  sentences  and  felicitous 
turns  of  a  translation,  veiy  seldom  correspond  with  those  of 
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the  originaL  This  is  easily  t^ecq^x^ed  (of  hy  di^reoces.  ia  t)i9 
idioms  of  latiguftges.  We  are,  therefore,  haitlly  ax^ting  fjBurly 
by  M.  Royer*Collard  in  subjecting  him  to  such  a  compari«Gi| 
as  1|ie  above ;  though  he  stands  it  so  well  that  we  do  oot  repent 
of  o\ir  selections*  There  is  only  one  word  on  which  we  can 
exercise  our  craft :  *'  called  together"  is  rather  too  freely  ren<» 
dered  by  ^^reunis."  Op  this  we  should  like  to  have  Sir 
Edward  Sugden's  opinion,  who  founds  an  origin^  theory  on 
a  new  reading  of  the  word  reunion.  ^ 

I  See  lug  Letter  to  Mr.  Hamphieys,  p.  46 ;  or  Law  Msig.  Vol.  III.  p.  3S4.  oolt. 

[It  would  take  a  lar^e  volume  to  establish  by  proof,  the  difltipction  haiarded  at 
p.  67.  We  can  oi»ly  fay^  generally,  tha)  the  nations  of  the  South  of  Europe  ase 
too  ignorant  or  devoid  of  energy,  and  their  forms  of  government  too  notoriously  bad, 
for  the  administration  of  justice  to  be  good  ;  whilst  the  Germanic  natioDs,  and  the 
otfier  nations  of  the  North  wiio  enjoy  fte&  institutioos^  have  o^vargivsa  Aill  play  to 
the.  principle  of  puUicity.  This  is  fully  eiplained  in  M.  Meyer's  sixth  book  (na 
Germany,)  where  he  truly  observes^  LeUcret  de  la  yrocidvre  civile  devait  neces^irer 
ment  influencer  toutes  Us  xruiitutions  qui  se  rapportent  a  I* administration  de  la  justicL 
Thav  too,  Savigny,  speaking  of  the  practical  superiority  of  the  French,  as  compared 
with  the  Germans,  attributes  it  partly  to  the  practical  bent  of  ^e  natioo,  pfrtJyy  lo 
their  forms  of  proceeding  \  which  (he  adds)  afford  scope  and  excitement  to  dis- 
tinguished talent^  whilst  in  Germany  both  judge  and  advocate  discbarge  their  du- 
ties in  comparative  obscurity,  —  anUait  dass  bey  uns  Richter  und  Sachwalter  ikr 
GesMfi  in  werug  anregender  UnkeiimkikgU  bUreibmi.'} 

H. 

ART.  III^LIFE  OF  LORD  MANSFIELD. 
{Concluded  from  Vol.  IV.  p.  347.) 

On  the  same  day  that  Lord  Mansfield  presided^  for  the  firsit 
time^in  thex^ourt  of  King's  Bench;  the  Duke  of  Newcastle 
resigned  his  office  of  priixie  ^nister ;  and  in  the  following 
weej^  (Nov.  19th),  Lord  Hardwicke  gave  up  the  great  seal. 
The  same  political  i^aotiyes  which  bad  induced  him  to  quit  the 
woolsack,  were^  of  course^  sufficient  to  prevent  Lord  Mans- 
field, who  had  been  his  colleague  in  the  cabinet,  from  becoming 
his  successor ;  and  he  accordingly  declined  accepting  the  va- 
cant place,  though  repeatedly  and  earnestly  pressed  upon  him. 
The  seab  were  shortly  afterwards  put  in  commission ;  Sir  John 
WiUes,  the  chief  jus^ic^  of  the  CoQimon  Pleas,  Sir  John 
Eardley  Wilmot,  ^puisnis  judge  of  the  King's  Bench,  an4  Sir 
Sidney  Staffprd  Smyth,  third  baron  of  the  Exchequer,  h^ing 
appointed  to  execute  the  legal  functions  of  the  chancellor.  The 
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administration,  however,  under  which  these  aiTangements  took 
place,  was  not  of  long  duration.  The  king's  personal  feelings 
of  dislike  against  Pitt  gave  every  advantage  to  the  opponents 
of  the  minister,  in  their  endeavours  to  oust  him  from  his  office ; 
and  they  had  not  to  wait  later  than  the  spring  of  the  ensuing 
year  before  their  efforts  were  successful.  Pitt  was  displaced 
in  the  beginning  of  April,  and  for  about  eleven  weeks  there 
was  actually  no  administration,  this  time  being  employed  in 
fruitless  attempts  to  unite  the  conflicting  interests,  passions, 
and  pretensions,  of  the  adherents  of  Fox  and  the  Duke  :of 
Newcastle.  The  endeavour  miscarried,  notwithstaxidkig  the 
DukeV  readiness  to  make  almost  any  concession  for  the  pur- 
pose of  effecting  such  a  coalition,  and  the  .advantage  he  de- 
rived from  the  assistance,  of  his  friend,  Lor4  Mansfield,  in  the 
course  of  the  negociation.  The  chancellorship  of  the  exchequer 
had  been  given  up  by  Mr.  Legge,  on  the  resignation  of  Pitt ;  and 
the  forms  of  that  office  not  admitting  the  absence  of  a  chief, 
it  had  been  entrusted  (9th  April),  till  the  new  ministry  should 
le  formed,  to  the  Chief  Justice  of  the  King's  Bench,  as  it  had 
been  to  Chief  Justice  Lee  on  the  death  of  Mr.  Pelham,  and  to 
Chief  Justice  Pratt  on  the  dismission  of  Aislabie,  in  the  time 
of  George  the  First.  This  appointment  gave  Lord  Mansfield 
frequent  access  to  the  king,  by  whom  he  was  confidentially 
consulted  on  the  subject  of  the  different  ministerial  an-ange- 
ments  then  in  contemplation.  The  difficulties  that  stood  in  the 
way  of  the  formation  of  a  cabinet,  were,  as  it  is  well  known, 
finally  adjusted  by  a  junction  between  Pitt  and  the  Duke  of 
Newcastle,  the  latter  being  appointed  to  the  Treasury,  and  the 
former  becoming  secretary  of  state.  The  seals  of  the  ex- 
chequer were  then  given  up  by  Lord  Mansfield,  that  Legge 
might  be  re-instated  in  the  post  he  had  quitted. 

The  new  ministry  kissed  hands  on  the  29th  of  June,  and  on 
the  day  following  the  chancery  commissioners  resigned  in  fa- 
vour of  Lord  Mansfield's  former  school-fellow.  Sir  Robert 
Henley,  who  had  succeeded  him  as  Attorney-General.  He 
took  the  seals,  with  the  title  of  Lord  Keeper,  which  he 
retained  till  the  accession  of  George  the  Third,  when  af- 
ter the  customary  resignation,  they  were  re-delivered  to  him 
as  Lord   Chancellor,  and  he  was  created  Earl  of  North- 
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ington.  More  difficulties  had  been  experienced  by  the  Duke 
of  Newcastle  fmd  his  colteague,  in  filling  this  office,  than 
ianj  other  at  their  disposal.  It  had  first  been  offered  to  Lord 
Hardwicke,  who  declined  it,  on  account  of  his  advanced  age. 
It  was  then  once  more  tendered  to  Lord  Mansfield  ;  but  he  saw 
sufficient  reason,  in  the  apparently  unsettled  state  of  the  mi- 
nistry,  to  justify  his  refusal ;  and  Sir  Thomas  Clarke,  the 
Master  of  the  Rolls,  was  also .  prudent  enough  to  resist  the 
temptation  of  quitting  his  own  secure  place  for  the  sake  of  so 
precarious  an  elevation.  Chief  Justice  Willes  would  not  ac- 
cept it  without  a  peerage,  which  the  ministry  refused  to  give 
him;  and  the  unambitious  Sir  John  Wilmot  would  take  it  on 
no  condition  whatever.  In  short,  the  offer  was  not  made  to 
Sir  Robert  Henley  till  it  had  been  the  round  of  half  the  judges 
of  the  kingdom.  This  promotion  enabled  Pitt  to  insist  on  the 
appointment  of  his  friend  Pratt  (afterwards  Lord  Camden)  to 
the  attorney-generalship^  Charles  Yorke  kept  bis  ]>lace  as 
solicitor. 

The  Duke  of  Newcastle  had  been  the  more  anxious  to  over- 
come Lord  Mansfield's  objections  against  accepting  the  post 
of  Chancellor,  that  he  knew  by  experience  how  able  a  coad- 
jutor he  would  prove  as  one  of  the  administration.  Find- 
ing himself,  however^  foiled  in  this  object^  and  not  being  able 
to  reconcile  himself  to  the  loss  of  his  services,  he  had  recourse 
to  the  dangerous  and  unconstitutional  expedient,  which  has  of 
4ate  years  been  resorted  to  in  the  case  of  Lord  EUenborough, 
but  which  it  is  to  be  hoped  will  never  again  be  attempted, 
of  enrolling  the  Chief  Justice  of  the  King's  Bench  among  the 
members  of  the  cabinet.  With  the  exception,  however,  of  a 
of  a  short  period  during  the  year  1765,  when  he  was  nomi- 
nated as  one  of  the  council  of  regency.  Lord  Mansfield  ceased 
to  be  an  active  member  as  early  as  1763.  He  then  refused  to 
sit  with  the  Duke  of  Bedford ;  and,  though  subsequently  con- 
sulted by  ministers  on  occasions  when  they  required  his  as- 
sistance^  he  never  afterwards  resumed  his  place  in  the  cabinet 

In  the  Court  of  King's  Bench  it  was  his  lot  to  preside  a 
much  longer  period  than  any  other  judge,  either  before  or 
since,  has  sat  in  any  English  court  of  justice.  In  the  course 
of  nearly  thirty-two  years  that  he  remained  there,  several 
changes  took  place  among  his  colleagues.  When  he  first  took  his 
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seaty  the  puisne  justices  in  the  King's  Bench  were  Sir  Tfaoiin» 
Denison^  Sir  Michael  Foster,  and  Sir  John  Wilmot;  though  the 
last,  from  the  time  he  was  named  as  one  of  the  commissioners  of 
the  great  seat,  was  rarely  present  in  his  own  court  till  his  resig- 
nation of  that  office.  Sir  Michael  Foster  died  on  the  7th  of 
Not.  1763,  after  an  illness  which  had  disabled  him  £rom  attend- 
ing to  his  duties  for  more  than  two  terms  previous,  and  on  the 
24th  of  the  following  January,  his  place  was  filled  by  the 
devation  of  Sir  Joseph  Yates  to  the  Bench.  On  the  14th 
of  February,  1765,  Sir  Thomas  Denison  resigned,  and  the 
TiEicant  post  was  occupied  on  the  first  day  of  the  ensuing 
Easter  term  by  Sir  Richard  Aston,  who  had  been  Chief  Jus- 
tice of  the  Common  Pleas  in  Iiekmd.  .  On  the  resignation  of 
Lord  Northington,  Sir  John  Wilmot  became  chief  justice  of 
the  Common  Pleas  (21st  of  August,  1766)  in  the  room  of 
Lord  Camden,  who  was  appointed  to  the  cbanoellorship.  Ser* 
jeant  Hewitt,  being  created  a  judge  of  the  King's  Bench  be- 
fore the  end  of  the  long  vacation,  took  his  seat  in  .court  on 
the  first  day  of  Michaelmas  term ;  and  about  a  year  afterwards* 
when  he  was  promoted,  with  the  title  of  Lord  Lifiond,  to 
the  Chancellori^ip  of  Ireland,  the  solicitor  general^  Edward 
Wilies,*  who  was  the  second  soq  of  the  former  diief  justice 
of  the  Common  Pleas,  was  made  a  puisne  judge  in  his  stead. 
He  took  his  seat  on  the  27th  of  January,  1 768.  In  the  vaca- 
tion between  Hilary  and  Easter  terms  1770,  Sir  Joaefb.  Yates 
was  transferred  to  the  Common  Pleas  in  the  piace  of  Mr.  Jus- 
tice Clive,  who  had  resigned.  He  was  succeeded  in  the  King's 
Ben^  by  Sir  William  Blackstone,  who  afterwards,  on  the 
death  of  his  fonner  predecessor,  (7th  June,  1770)  removed  to 
the  Common  Pleas.  During  the  same  month,  the  vacancy 
thus  created  in  the  King's  Bench  was  filled  by  Sir  William 
Henry  Ashurst.  On  the  14th  of  January,  1777,  Mr.  Justioe 
Willes  died,  and  Sir  Nash  Orose  was  appointed  to  his  place  on 
theOtfaof  the  following  month.  Thedeath  of  Sir  Richard  Aston 
took  {dace  on  the  1st  of  March,  1778,  and  on  the  first  day  of 
the  next  Easter,  term,  the  vacant  seat  was  taken  by  Sir  Edward 
BuUer.  All  these  changes  occurred  while  Lord  Mansfield  occu- 
pied the  station  of  Chief  Justice  of  the  Court  That  bis  opimons 
on  the  many  hundreds  of  legal  points,  that  came  under  ^be 
notice  of  himself  and  his  colleagues  duris^  this  k>ng  period. 
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-were  almofit  without  &  single  exception  adopted  er  ootncided 
with  by  a  jset  of  judges^  than  who  no  period  of  our  legal  hi»* 
tory  can  boast  of  more  able  or  more  upright  men»  is  a  faok 
which  of  itself  forms  a  splendid  eulogium  on  his  learnings 
his  genins^  and  his  integrity. 

We  are  told  by  Sir  James  Barrow,  that  while  he  continued 
to  report  the  decisions  of  the  court,  whidi  was  from  the  tim^ 
of  Lord  Mansfield's  first  taking  his  seat  there,  to  the  end  of 
Hilary  Term,  1772,  <12€leo.  3.)  and  even  up  to  the  date  of 
their  publication,  (1776,)  there  was  no  instance  of  a  final  dif- 
ference of  opinion  among  the  judges  in  any  case,  except  in 
the  oeld>mted  literary  property  cause,  Millar  v.  Taylor,  and  the 
equally  w^l-known  one  of  Perryn  v,  Blake.    With  the  except 
tieo,  too,  of  these  cases,  no  judgment  gi^en  during  that  time 
was  mvereed  either  in  the  Exchequer  Chamber  or  in  the  House 
of  Lords ;  and  even  in  these  tbe  decisions   of  the  court  of 
King^s  Bench  were  not  oTerruled  without  much  doubt  and 
diversity  of  opinion  among  the  other  judges.      During  the 
same  peried,  not  a  single  biliof  exceptions  had  erer  been  ten^- 
Aeted ;  and,  sithough  the  average  number  of  causes  annur 
ally  disposed  of  was  upwards  of  eight  hundred,    it  had 
never  happened  in  the  course  of  a  year  that  so  many  as 
thirty  came  before  tin  court  a  second  time,  in  the  form  of 
special  cases,  or  by  motions  for  new  trial.     **  And  yet,' 
says  Burrow,  ^*  notwitiistanding  this  immensity  of  business, 
it  is  notorious,  that  in  consequeaoe  of  method  and  a  few  rules 
which  have  been  laid  dorwn  to  prevent  delay,  (even  where  the 
parlies  tiiemsdves  would  willingly  consent  to  it,)  nothing  now 
hangs  in  court.    Upon  the  last  day  of  tbe  very  last  term,  if 
we  exclude  such  motions  of  the  term  as  by  the  desire  of  the 
parties  went  over  of  eourse  as  peremptories,  diere  was  not  a 
single  matter  of  any  kind  that  remained  undetermined,  ex- 
cepting one  relating  to  the  proprietary  lordship  of  Maryland, 
which  was  professedly  postponed  on  account  of  the  present  sttuh 
ationof  Ameriea.  One  might  speak  to  the  same  effect  conceroh 
4ag  tlM  last  tlay  of  imy  former  term,  for  kmie  years  backward/' 
The  efficiency  and  dispatch  widi  which  the  whole  business 
cf  die  court  nvas  conducted  was  due  in  a  great  degree  to 
aeveral  improvements  in  practice  introdaced  by  Lord  Mans- 
field.    Bdfece  his  time,  whenever  a  special  caise  or  special 
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verdict  had  been  agreed  upon^  it  had  been  usually  left  to  be 
ilrawn  up  and  settled  at  the  leisure  of  the  parties^  without  the 
interference  of  the  court ;  a  custom  which  often  occasioned 
considerable  delay  before  the  case  could  be  set  down  for  ar- 
gument, since  frequent  disputes  arose  as  to  trifling  matters  of 
fact,  which  could  only  be  decided  by  repeated  attendances 
before  a  judge,  and  in  some  instances,  <mly  by  a  asw  tisaL* 
Lord ;  Mansfield  leBBBdied  tUs  ^H,  by  caumng  the  special 
aMe«r^v«fdiettoliedf&w&  up  before  the  jury  was  discharged, 
«o  tfaat  doubts  as  to  matters  of  fact  could  be  satisfactorily  de- 
cided by  a  reference  to  them,  and  any  other  disputed  points 
could  be  settled  on  the  spot  by  the  judge.     It  was  then  signed 
in  court  by  the  counsel  on  either  side^  after  which,  of  course, 
no  further  contest  could  take  place  on  the  subject.     When  a 
<3auBe  was  set  down  for  argument,  the  parties  could  not  only 
calculate  with  certainty  on  a  speedy  judgment,  but  they  had 
no  power,  even  were  they  so  disposed,  to  procrastinate  the 
decision.     The  former  custom  of  permitting  counsel  or  their 
•chents  to  put  off  the  hearing  by  consent,  was  no  longer  al- 
lowed by  Lord  Mansfield.     No  delay  could  be  procured,  ex- 
icept  applied  for  before-hand  by  motion,  and  on  shewing  by 
affidavit  good  cause  for  postponement.    Again,  it  had  former- 
ly been  usual  to  hear  at  different  intervals,  two,  three,  or  even 
four  successive  arguments  on  every  case  of  importance,  before 
^judgment  was  given.     Lord  Mansfield  seldom  allowed  more 
than  one ;  and  instead  of  postponing  the  decision,  he  always, 
.except  in  cases  of  difiiculty,  made  it  a  point  to  give  judg- 
ment immediately.     In    the    very  first    case    reported   hy 
Burrow,  (Raynard  v.   Chace,)   which  was  argued  the  day 
-after  he  first  took  his    seat    on    the   Bench,    the  counsel 
and  their  clients,  who  expected  as  a  matter  of  course,  that 
-there   would   be   at   least  a   second,    and   perhaps  a  third 
hearing,  before  the  judges  would   undertake  to  pronounce 
"their  decision,  were  surprised  to  hear  from  the  new  Chief  Jus- 
tice; that  the  court,  having  no  doubts  on  the  subject  in  dis- 
pute, considered  itself  bound  as  well  to  spare  the  parties  the 
cost  and  delay  of  further  discussion,  as  to  terminate  the  sus- 
•suspense  of  others  who  might  be  interested  in  the  decision  of 
•tfae  question,  and  would  accordingly  give  judgment  at  once. 
:    Tho^e  who  are  conversant  with  the. routine  of  the  courts. 
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will  have  no  difficulty  ih  conceiving  how  much  these  altera- 
tions, and  others  of  the  same  tendency,  must  have  done  to- 
wards facilitating  and  expediting  the  administration  of  justice. 
It  is  obvious,  however,  that  mere  rules  of  practice  can  never 
be  of  themselves  sufficient  to  effect  this  object ;  and,  indeed, 
that  their  eMcacy  must  always  depend  6n  the  learning  and 
the  energy  of  those  who  sit  on  the  bench.    That  energy  was 
mot  wanriag,  is  jnifficiently  attested  by  the  amount  of  business 
'WBmdkf^mfmtA  dL  !Egy»g  Ahattihwems  kgal  kwamlfAg^ 
in  abundance,  it  would  bewitingh,  «ne  wmld  duak,  flaqpfy 
to  state  the  fact,  that  out  of  the  multitude  of  judgments  given 
by  the  court  of  King's  Bench,  not  only  during  the  period 
.mentioned  *by  Burrow,  but  during  the  whole  course  of  Lord 
-Mansfield's,  chief-justiceship,  two  only  were  reversed  by  the 
•House  of  Lords.    Even  putting  this  out  of  the  question,  we 
confess  ourselves  quite  unable  to  conceive  how  any  one  fami- 
liar with  his  reported  decisions  can  countenance  the  notion 
-that  he  was  deficient  in  professional  learning.     Nevertheless, 
as  such  an  imputation  has  been  brought  against  him  from 
more  than  one  quarter,  it  is  incumbent  on  us  to  enquire,  not 
what  foundation  there  is  for  the  charge,  (-for  this  we  candidly 
•acknowledge  our  inability  to  ascertain),  but  what  causes  m$ty 
have  contributed  to  give  it  birth.  .    . 

\  In  the  first  place,  then,  it  is  highly  probable  that  the  bril- 
liancy of  his  genius,  together  with  the  extent  and  the  variety 
of  his  acquirements,  may  have  obscured  and  thrown  into  the 
shade  whatever  of  mere  learning  he  possessed.  That  this  has 
frequently  happened,  it  would  be  easy  to  prove  by  a  num- 
ber of  examples.  A  very  great  majority  of  the  admirers  of 
Bacon,  for  instance,  are  not  at  all  aware  of  his  celebrity  as  a 
practical  lawyer;  and  those  who  are,  in  enumerating  bis 
titles  to  fame,  seldom  think  it  worth  while  to  dwell  much  on 
his  legal  knowledge,  because  this,  and,  indeed,  mere  know- 
ledge of  any  sort,  being  within  the  reach  of  a  very  ordi- 
nary intellect,  the  fact  of  his  having  possessed  it  could  add 
nothing  to  a  reputation  such  as  his.  The  same  may  have  been 
the  case,  though  in  a  less  degree,  with  regard  to  Mansfield ; 
.and  his  panegyrists  having  constantly  expatiated  rather,  on 
the  qualifications  which  distinguished  him  from  most  of  his 
contemporaries  at  the  bar  or  on  the  bench,  than  on  tiie  single 


76  lAfe  i^  Lard  MamfiM* 

^me  wfakb  Ifee  positBied  in  eommon  with  perhaps  the  majority 
^  them,  hifl  detractoiB  have  been  eaaUed>  wtthotit  macb  fear 
o(  contradiction,  to  aMnime,  that  in  this  rery  qualification  he 
was  deficient. 

**  It  is  with  genias/'  says  Pope^  **  S3  with  a  fine  fashioa : 
all  those  are  displeased  at  it  who.  are  not  able  to  fcXktN  it*? 
This  apophthegm,,  there  caii  be  no  doubt,  has  something  of 
the  fault  of  most  smart  sayings,  namely,  that  it  is  not  alior- 
gether  true.  But  partially  so,  it  assuredly  is ;  for  wheaerer 
any  iadividnal  outstripB  his  competitors  in  the  toikome  aseent 
np  the  steep  of  Fame,  there  will  always  he  many  among  them 
who,  in  despair  of  b^ng  able  to  raise  themselves  up  to  htff 
level,  wiU  console  themselves  by  endeavouring  to  puH  htm 
down  to  their  own.  And  the  general  reluctance,  which  pre- 
vaiU  among  a  large  class  of  mankind  to  acknowledge  ainip&- 
ricnity  of  any  sort  in  their  fellows,  is  augmented  in  a  rapidly 
increasing  ratio  when  superiority  is  aimed  at  in  more  than  <nie 
particular.  Ev^n  a  single  (datm  to  excelleoce  is  latdiy  ad- 
mitted without  cavilling  and  dispate ;  but  he  that  puis  ia  nm- 
merai  mast  IocUl  to  have  them  contested  withoat  cadi.  If 
such  a  man  be  aiawyer^  he  will  still  further  have  to  oontcud 
i^ainst  the  popular  notion  almost  universally  prevalent  in  this 
country,  and  warranted,  it  is  to  be  feared,  by  too  many  €x^ 
amples,  that  a  tiKwou]^  lawyer. cannot  by  possibility  be  any 
thing  ebe :  of  which  fnoposition  the  converse  being  neeefr- 
sarfly  imf^ied,  it  follows,  as  an  mia voidable  coofieqaeaee,  that 
he  who  makes  good  Us  title  to  any  other  species  ctiF  exceUenoe 
is  assumed  ^  be  no  lawyer  at  all.  . 

Another  ^rcunstanoe  which,  in  the  eyes  of  many,  was 
likely  to  lead  some  couatenanoe  to  this  opinion  with  respect 
to  Lord  Mansfiekl,  was,  that  he  was  entirely  above  the  sekmn 
pedantry  and  affectation  of  learning,  which  oftoi  pass  cur- 
rent for  learning  itself.  We  have  heard  it  related  of  a  bar- 
rister not  many  years  since  deceased,  who.  by  means  pardy  of 
tMs  very  species  of  affectation,  and  partly  of  other  &v«n  more 
unworthy  artifices,  had  contrived  to  msinuate  himself  into  a 
tolerably  large  practice,  that,  when- this  desired  end  was  once 
attained^  he  often,  in  faonliav  oonversatien  with  his  friends, 
was  w<mt  iexttttkigly  to  exclaim,  ^  Thank  Oodl  I  oan  now 
aflford  la  dispMse .  with  iMunbog^'^    Lord  Maosflald  chose  to 
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dispeBie  with  it  all  his  life.  The  fespect  and*  admir&tiom  hb 
always  fait  aod  professed  for  the  general  wisdom  and  bemtjr 
of  our  jurisprudenoe,  did  not  prevetit  him  from  making  light) 
of  some  of  the  blemishes  that  disfigure  it.  The  science  of 
pleading,  for  instance^  he  ralued,  because  he  could  uaader^ 
stand  its  spirit;  but  foi^  the'selemn  fo<deries  which  lessen  itri 
utility  and.detmet  from  its  dignity  (excrescences  which  msre 
wsn  of  routine  think  themseWes  bound  to  admire,  simply  be*- 
cause  they  cannot  perceive  them  to  be  excrescences  and  uh 
tiling. more)^  be  seldom  scrupled  to  arow  his  contempt  A. 
mind  Uke  his  could  distinguish  the  chaff  from  the  grain ; 
and  he  jaever  attempted  to  impose  either  on  himself  or  on 
others,  by  con^dering  both  ss  of  the  same  value.  He  wte 
equally  above  the  silly  attempts  made  by  many  to  enhanco 
ibe^^  dignity  of  legal  science,  or  the  merit  of  those  who  have 
distinguished  themselves  among  its  profeasors^  by  overraling 
the  difficulties  ihajt  attend  the  acquirement  of  it.  Ho  used- 
to  say  .that  the  number  of  books  it  was  necessary  for  a  student 
to  make  himself  fttmiUar  with,  was  commonly  very  much  ex-^ 
^gerated^  and  that  many  were  read  merely  for  the  sake  Of 
aequiring  knowledge  which  it  waa  not  '^abaolnlely  esseniial 
to  .possess^  but  of  which  it  might  be  hurtfol  to  a  lawyerfs 
general  reputation  that  be  should  be  supposed  ignorai^ 
It  was  a  mistake»  he  observed^  to  tiiink  that  the  increase 
of  legal  ^works  added  to  the  necessary  amount  of  reading, 
siiice  several  of  the  older  treatises  were  entirely  superseded 
by. others  of  more  modem  date;  as  for  example  in  the 
case  of  Finch's  law,  and  Wood's  Institutes,  which  bad  foi>i 
merly  been  put  into  the  hands  of  every  bt^nner,  but  whiidi 
no  one  thought  of  studying  after  the  appearance  of  Blaok*- 
stone's  Commentaries.  Of  Coke  he  always  spoke  dis^ 
paragingly ;  and  to  i  speak  in  any  other  than  terms  of  ad-^ 
miration  of  an  author  whose  fame  has  been  in  a  great  de* 
gree  acquired  by  his  immense  fund  of  learning,  no  matter 
l|OiW  QOiE^fusedly  entangled  tc^th^^  is,  we  all  know,  a  great 
00910  in  the. Opinion  of  those  who. can  rest  their  pretensions 
to  oield>fity  on  no  other  foundation :  besides  which,  as  the 
sneers  suph  persons  are  constantly  wont  to*  vent  against  ea-^ 
larged  viiBWS  Of  legaLsoience,  have  generaliy  00  other  motivd 
than  their  own  ifiability  to  conceive  or .  to  eomprehend  any 
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enlarged  notions  at  all,  so  they^  in  general^  think  tit  to  assume 
that  mere  erudition  can  be  held  cheap  only  by  men  who  pos- 
sess little  or  none  of  it  themselves.  Were  it  worth  white  ta 
enter  upon  a  formal  refotation  of  this  very  catiBM—  tUBsLcyf  we 
might  dwell  mn<$h  on  the  ineoHteateble  fttct  that  the  most 
learned  men  am  byno  m^auHr  nntversally  the  most  forward  to 
mdirfmnuieeftb^r  erudition,  any  moire  thsm  the  most  wealthy 
are  those  who  take  the  greatest  pride  in  speaking  (tftfam 
riches^  or  the  most  nobly  descended  in  boasting  of  their  an-' 
cestry.  The  real  benefit  of  learning,  it  has  been  said' by  a 
man  well  qualified  to  speak  on  the  subject^  is  to  be  seen  in  the 
general  tenor  of  a  man's  thoughts  and  style ;  and  the  citing 
of  authorities  and  repeating  of  quotations  is^  for  the  most 
part,  confined  to  smatterers/ just  on  the  same  principle  thd,t 
tradesmen,  whose  stock  of  goods  is  scanty,  seldom  fail  to  make 
a  great  display  in  their  shop  windows.  And  we  may  further 
observe,  without  wishing  to  impugn  the  use,  nay  the 
necessity,  of  learning,  with  which,  indeed,  a  lawyer  can  no 
more  dispense  than  a  handicraftsman  with  his  tools,  that  it  is 
after  all  but  a  mere  instrument,  the  effect  whereof  depends 
fflittrely  on  the  skill  of  him  who  wields  it.  The  self-same 
brush  and  the  self-same  colours  with  which  a  dauber  contrives 
to  disfigure  a  sign-board,  might  breathe  life  into  the  can- 
vass under  the  hands  of  a  Vandyck  or  a  Reynolds. 

Perhaps  the  occasional  departure  of  Lord  Mansfield,  in  his 
judgments,  from  the  strict  rules  which  had  been  laid  down  by 
his  predecessors,  may  have  caused  it  to  be  inferred  by  some 
that  he  was  not  sufficiently  imbued  with  the  knowledge  of 
them.  However  this  may  be,  it  is  certain  that  his  anxiety  to 
decide  every  case  on  the  merits  rather  than  on  mere  matter 
of  form ;  his  disposition  to  slight  or  to  overrule  judgments 
which  had  been  founded  on  principles  obviously  no  longer 
applicable  to  the  state  of  affairs  and  of  Society ;  in  short,  his 
constant  wish  to  administer  justice  as  well  as  law,  (they- are 
not  always  synonymous),  gave  rise  to  much  discontent  and 
murmuring  among  many  of  the  older  practititioners'  of  the 
bar.  They  might  all  shut  up  their  old  law  books,  they  used 
to  say,  and  content  themselves  with  the  only  authority  that 
had  any  weight  in  court,  namely  Burrow-Mansfield,  by  which 
appellation  Burrow's  reports  were  at  that  time  generally  de- 
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Bignated  aiBong  the  profession.  The  same  charge  has  been 
expiieitty  made  by  Junius  in  his  well-known  Letter  to  the 
CSiief  Justice,  dated  November  14,  1770.  **  Instead  of  those 
certain  positive  rules  by  which  the  judgments  of  a  court  of 
law  should  invariably  be  determined,  you  have  fondly  intro-^ 
duccd  your  own  unsettled  notions  of  equity  and  substantial 
justice.  Decisions  given  upon  such  principles  do  not  alarm 
the  public  so  much  as  they  ought,  because  the  consequence 
and  tendency  of  each  particular  instance  is  not  observed  or 
r^arded.  In  the  mean  time  the  practice  gains  ground;  the 
Court  of  King's  Bench  becomes  a  court  of  equity ;  and  the 
judge,  instead  of  consulting  the  law  of  the  land,  refers*  only 
to  the  wisdom  of  the  court,  and  the  purity  of  his  own  con- 
science.'^  The  probable  consequence  that  would  arise  from 
a  system  of  purely  discretionary  judgment  in  a  court  of  law,  is 
here,  no  doubt,  well  and  forcibly  pointed  out :  but  who  that 
reflects  for  an  instant  can  believe  that  Lord  Mansfield,  or  any 
other  English  judge,  ever  did  or  ever  could  lay  himself  open 
to  so  sweeping  a  charge  as  this  ?  Surely  the  single  fact,  that 
his  decisions  were  rarely  appealed  from,  and,  when  appealed* 
from,  were  almost  invariably  ratified  by  the  courts  above,  is' 
of  itself  quite  sufficient  to  prove  that,  as  a  general  imputation^ 
the  charge  is  groundless. 

It  cannot  be  denied  that  his  anxiety  to  remedy  particular 
grievances  did  occasionally  lead  to  him  to  overpass  the  strict 
boundaries  which,  without  regard  to  isolated  cases  whereii^ 
they  may  work  partial  inconvenience,  or  even  injustice,  our 
laws  have  set  up  for  the  general  security  and  advantage  of  thef 
community.  We  may  quote,  as  an  example,  his  well-known 
dictum  in  the  case  of  Corbet  v.  Poelnitz,  (1  T.  R.  5.)  where  he 
overruled  the  established  doctrine,  that  a  feme  covert  can  nei- 
ther sue  nor  be  sued,  nor  can  possess  any  property  in  her  own 
right ;  giving,  as  his  reason,  that  as  times  alter,  new  customs 
and  manners  arise,  in  consideration  of  which  exceptions  must 
be  made,  and  must  be  variously  applied.  However,  it  would 
not  be  easy  to  find  many  other  instances  such  as  this. 
There  can  be  no  doubt  that,  even  long  before  he  was  called 
to  the  bench,  he  had  come  to  the  settled  conviction  that 
the  adaptation  of  judicial  decisions  to  the  manners,  the  wants, 
and  the  spirit  of  the  times,  was  a  benefit  too  great  to  be  sacri- 
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fieedfor  the  sake  of  maiutaining  a  rigid  and  literal  uniformity 
with  precedents  which  may  have  had  their  origin  in  a  very 
different  state  of  society*  Bat  he  was  always  aware  of  the 
necessity  of  considering  attentively  the  decisions  of  his  prede* 
eessors^  even  when  he  could  not  follow  them  to  the  very  letter* 
Indeed,  he  used  to  say  his  situation  often  resembled  the  one 
in  which  Sir  Joshua  Reynolds  placed  Gkirrick,  between  tragedy 
and  comedy,  inclination  pulling  him  one  way,  and  precedent 
the  other, 

Burke,  in  commenting  on  the  principles  of  evidence 
discussed  in  the  case  of  Ormichund  v.  Barker,  (lAtkyns,) 
says : — '^  The  sentiments  of  Murray,  then  solieitpr-geneml, 
afterwards  Lord  Mansfield,  are  of  no  small  weight  in  them- 
selves, and  they  are  authority,  by  being  judicially  adopted. 
His  ideas  go  to  the  growing  melioration  of  the  law, 
by  making  its  liberality  keep  pace  with  the  demands  of 
justice  aiid  the  actual  concerns  of  the  world ;  not  restricting 
the  infinitely  diversified  occasions  dl  men,  and  the  rules  of  na- 
tund  justice,  within  artificial  circumscriptions,  but  conforming 
our  jurisprudence  to  the  growth  of  our  commerce,  and  of  our 
empire.  This  enlarg^kient  of  our  concerns,  he  appears,  in  the 
year  1 744,  almost  to  have  foreseen,  and  he  lived  to  behold  it" 
This,  and  several  other  passages  of  the  like  tenor,  wherein  tiie 
mdst  brilliant  encomiums  are  given  to  Lord  Man^fidd,  (^  that 
great  light  of  the  law,"  as  he  is  called,)  are  to  be  found  in  the 
report  of  the  committee  of  the  house  of  Commons,  appointed 
to  inspect  the  Lords'  Journals,  (5th  March  1794,)  with  refer- 
ence to  the  proceedings  in  the  trial  of  Warren  Hastings,  which 
report  was  wholly  drawn  up  by  Burke,  and  is  inserted  in  most 
of  the  edition^  of  his  works.  We  shall  make  one  further  ex- 
tract fr(Nn  it,  which  appears  to  us  to  account  very  satisfacto- 
rily, and  with  great  judgment  as  well  as  acuteness,  for  the 
severe  enforcement,  in  former  days,  of  many  of  those  very 
rules  Lord  Mansfield  is  especially  commended  for  palliat- 
mgj  or  even  dispensing  with.  '^  In  ancient  times  it  has  hap- 
pened to  the  Hw  of  England,  (as  in  pleading,  so  in  matters  of 
evidence,)  that  a  rigid  strictness  in  the  application  of  technical 
rules  has  been  more  observed  than  at  present  it  is.  In  the 
more  early  ages,  as  the  minds  of  the  judges  were,  in  general, 
less  conversant  in  the  affairs  of  the  world,  as  the  sphere  of 
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iliQir  jurifldictioa  was  Iqsb  extensiTO^  and  as  the  matters  wbiek 
caqie  before  liiem  were  of  less  Variety  and  complexity,  the  rule 
being  in  general  right,  not  so  much  inconvenience  on  the 
iwhole  was  found  from  a  literal  adherence  to  it,  as  might  hare 
arisen  from  an  endeavour  towards  a  liberal  and  equitable  de>- 
parture,  for  which  farther  experience,  and  a  more  continued 
cultivation  of  equity  as  a  science,  had  not  then  so  fuUy  pre» 
•pared  them.  In  those  times  that  judicial  polity  was  not  to 
be  condemned.  We  find,  too,  that,  probably  from  (he  same 
«aiifie,  most  of  their  doctrine  leaned  towards  the  restriction ; 
aod  the  old  lawyers  being  bred  according  to  the  then  pbiloso^- 
)>hy  of  the  schools,  in  habits  of  great  subtlety  and  refinement 
of  distinction,  and  having  once  tal^en  that  bent,  «*ery  great 
^a^Hitenees  of  mind  was  displayed  in  maintaining  every  rule, 
-^ery  maxim,  every  presumption  of  law  creation,  and  every 
Action  of  law,  with  a  punctilious  exactness.  And  ihisjBeems  tQ 
have  been  the  course  which  laws  have  taken  in  ^ery  aatipn." 
The  evils  which  have  resulted  from  a  too  strict  adherence  to 
the  practice  of  earlier  times,  particularly  with  respect  to  plead*- 
ing,  have  been  admitted  by  the  numeiK>us  miodificaticms  wheiis^ 
with,  as  weU  before  as  since  the  time  of  Lord  Maxisfield,  both 
the  legislature  "and  the  courts  <^f  law  have  interfered  to  temper 
4iheir  severity. .  Nothing,  indeed,  can  be  so  well  calculated  to 
produce  among  thep«blie  a  fediing, of  disgust  and  dissatis* 
faction  against  ti»e  IfLWs,  as  to  find  matters  of  litigation  fre- 
t}uently  put  an  end  to  without  the  slightest  reference  to  the 
facts  of  the  case,  bat  solely  and  entirely  on  account  of  some 
technical  flaw,  some  slip  of  the  pai,  some  casual  oversight  of 
the  judgment,  ^committed  in  the  course  of  a  process  of  which 
iJie  public  in  general  can  neither  comprehend  the  meaning,  nor 
<even perceive  tb^  necessity.  And  this  the  rather,  that  such  cases 
45ire  not  only  decided  on  grounds  quite  distinct  &om  their  merits, 
but  (dmost  invariably  ai«  decided  against,  and  in  defiance  of 
t^oSe- merits  ;  because  it  is  for  the  most  part  only  the  party  who 
is  conscious  of  the  weakness  of  hts^ause  in  point  of  fact,  that  is 
anxions  Co  avail  himself  of  technical  objections  of  law.  It  js 
obvious  that  diis  must  oecasionally  happen  under  eyery jsystem 
of  law,  and  every  mode  of  administering  it ;  but  surely*  it  is 
the  bounden  duty  of  ^very  legislator,  and  of  every  judge,,  to 
palliate,  though  he  may  not  be  able  jto  remedy  the. evil— to  di- 
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minish  the  frequency  of  its  occurrence^  though  he  cannot  pre- 
vent it  from  ever  occurring  —  to  catch  at  every  opportunity  of 
discountenancing  it  —  in  shorty  to  us6  every  effort  towards 
securing  the  substance,  though  by  the  sacrifice  of  the  shadow, 
of  justice. 

Lord  Mansfield,  then,  surely  deserves  commendation,  in- 
stead of  censure  for  making  this,  as  he  did,  his  constant  ob- 
ject. Thus,  where  an  attempt  was  made  (Hart  v.  Weston, 
Burrow,  2586,)  to  impugn  the  validity  of  a  writ,  because  it  was 
inadvertently  recited  in  the  declaration  as  if  it  had  been  issued 
in  vacation,  the  lawyer,  we  think,  must  have  had  more  pe- 
dantry than  sense  who  could  have  refused  to  agree  with  him 
that  it  was  an  odious  objection,  and  an  endeavour  to  make  the 
practice  of  the  court  a  means  of  eluding  justice,  rather  than 
obtaining  it.  He  was,  however,  by  no  means  inclined  to  de- 
part from  the  very  strictest  rules  of  law,  whenever  they  could, 
by  possibility,  be  made  subservient  to  the  administration  of 
substantial  equity  and  right.  In  most  cases,  where  techni- 
cal objections  or  mere  formal  impediments  stood  in  the  way 
of  justice,  he  did,  indeed,  openly  express  his  wish  that  the 
merits  should  have  a  fair  trial ;  but  this  was  brought 
about  by  such  means  as  the  practice  of  the  court  had  long 
sanctioned.  An  example  may  be  found  during  the  first  week 
he  presided  in  the  King's  Bench^  when  a  case  of  this  descrip- 
tion was  tried,  and  decided  wholly  on  a  point  of  form,  but  he 
afterwards  left  it  to  counsel  to  devise  their  own  plan  for  bring- 
ing it  a  second  time  under  the  notice  of  the  court,  so  that  the 
real  question  in  dispute  might  be  discussed.  So,  too,  in  the 
case  of  the  King  v.  Mayor  of  Caermarthen,  (Burrow,  293,) 
where,  a  swearing-in  under  a  mandamus  having  been  inadver- 
tently laid  in  the  plea  on  a  wrong  day,  the  judge  at  Nisi  Prius 
had  refused  to  let  the  jury  receive  evidence  of  a  swearing-in  on 
a  different  day,  and  a  new  trial  was  moved  for  in  the  King's 
Bench,  on  the  ground  of  misdirection.  Lord  Mansfield,  con- 
ceiving the  direction  to  be,  in  point  of  law,  strictly  correct, 
very  properly  refused  to  make  the  rule  absolute ;  but  at  the 
same  time,  in  order  that  the  merits  might  have  a  trial,  he 
Bu^ested  to  counsel,  that  an  application  should  be  made  to 
set  aside  the  verdict,  and  award  a  repleader.  It  would  be 
easy  to  make  out  a  long  list  of  similar  cases,  wherein  he  re- 
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conciled  rigid  law  ivith  true  equity,  and  converted  the  forms 
of  legal  pmctice  to  their  proper  purpose  and  object,  the  admi- 
nistration of  right.  "  General  rules,"  he  remarked,  on  deli-- 
vering  final  judgment  in  this  very  case,  *'  are  wisely  established 
for  attaining  justice  with  ease,  certainty,  and  dispatch.  But 
the  great  end  of  them  being  to  do  justice,  the  court  are  to  see 
that  it  be  really  attained.  This  seems  to  be  the  true  way  to 
come  at  justice^  and  what  we  ought  therefore  to  do ;  for  the 
true  text  is  *  bonijudicis  est  ampliare  justitiamy  not  ^  jurisdic'^ 
tionem/  as  it  has  been  often  cited.  This  is  what  I  would  wish 
to  do,  if  we  can  do  it." 

And  this  his  favourite  object  of  enlarging,  as  it  were,  the 
boundaries  of  justice,  he  had  opportimities  of  achieving  by 
othef  means  besides  his  spirited  interpretation  and  equitable 
administration  of  the  laws  already  established.  As  no  body 
of  laws,  however  excellent  and  however  copious,  can  possibly 
foresee  or  provide  for  the  countless  variety  of  circumstances 
that  are  ihade  the  occasion  of  litigation,  every  judge  must  of 
necessity  be  more  or  less  frequently  obliged  to  take  upon  him- 
self, in  some  degree,  the  office  of  a  legislator;  and  this  duty 
Lord  Mansfield  was  called  upon  to  perform  far  oftener  than 
any  magistrate  who  has  ever  presided  in  our  courts.  The 
length  of  time  during  which  he  sat  on  the  bench,  would  of 
itself  be  sufficient  to  account  for  such  a  peculiarity  as  this  in 
his  career.  But  there  were  also  other  causes  that  increased 
it  beyond  all  proportion  to  the  mere  difference  in  point  of 
duration  of  judicial  authority  between  himself  and  other 
judges.  During  the  latter  half  of  the  eighteenth  century,  the 
rapid  growth  and  extension  of  our  foreign  commerce  gave 
birth  to  a  host  of  novel  sources  of  litigation  connected,  for  the 
most  part,  with  matters  which  had  not  only  been  entirely 
overlooked  by  the  legislature,  but  had  been  very  little  brought 
before  the  notice  of  the  courts,  or  when  they  had  been  re- 
ferred to  them,  had  been  decided  with  reference  not  so  much 
to  any  settled  principles  as  merely  to  the  facts  of  each  particular 
case.  Lord  Mansfield  treated  them  in  a  very  different  mode. 
"Within  these  thirty  years,"  said  Judge  BuUer,  on  giving 
judgment  in  the  case  of  Lickbarrow  v.  Mason,  (2  T.  R.  63) 
"  the  commercial  law  of  this  country  has  taken  a  very  diffe- 
rent turn  from  what  it  did  before.     We  find  in  Tnce,£uid 
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PreBOotty  (1  Atkyns),  that  Lord  Hardwicke  himself  was  pro« 
ceeding  with  great  cautioD,  not  establishing  any  general  prin« 
ciple^  but  decreeing  on  all  the  circumstances  put  together* 
Before  that  period,  we  find  that,  in  43ourts  of  law,  «11  the  e^<^ 
dence  in  mercantile  cases  was  thrown  together :  they  were  left 
generally,  to  a  jury^  and  they  produced  no  general  principle* 
From  that  time,  we  all  know>  the  great  study  has  been  to  find 
some  certain  general  principle  which  shall  be  known  to  all 
mankind,  not  only  to  rule  the  particular  case  then  under  oon* 
sideration,  but  to  serve  as.  a  guide  for  the  future..  Most  of  us 
have  heard  these  principles  stated,  reasoned  upon,  enlarged-, 
and  explained,  till  we  have  been  lost  in  admiratiaa  at  the 
strength  and  stretch  of  the  understanding.  And  I  should  be 
very  sorry  to  find  myself  under  a  necessity  of  difiering  ftosi 
auy  case  upon  this  subject  which  has  been  decided  by  Lord 
Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the 
eommercial  law  of  this  country.'^ 

.  >  The  fact  that  there  were  no  precedents  or  authoritiefi;  to 
control  the  exercise  of  his  judgment  in  this  department  of 
law,  as  it  must  add  considerably  to  our  admitatkm  of  ^  the 
wiadom  tha^  dictated  his  deciaions  upon  it^  so  it  has  also  ma** 
ierially  contributed  to  enhance  their  utility,  and  to  widen  the 
application  of  them.  Not  being  here,  as  elsewhere,  under 
the  necessity  of  reasoning  on  principles  that,  though  they 
still  hold  good  their  footing  in  Westminster  Hall,  are  virtually 
€>b8olete  elsewhere,^,  and  are  totally  at  variance  with  the  actual 
customs  and  exigencies  of  society ;  having  no  occasion,  for  in-* 
stance,  as  in  some  real  property  cases,  to  frame  a  judgment  at 
the  close  of  the  eighteenth  century  on  the  same  grounds  that 
Olanvil  might  have  done  in  the  reign  df  Henry  the  Second, 
he  was  enaUed  to  indulge  without  restraint  his  favourite  wish 
of  accommodating  the  administration  of  justice  to  tiie  spirit 
and  the  wants  of  his  own  time.  Among  other  obvious  ad-^ 
vantages  which  this  has  imparted  to  his  decisions  in  mercan* 
tile  cases,  it  is  by  no  means  a  trifling  one,  that  they  are  of 
equal  authority  in  courts  of  law  and  in  courts  of  eq^ity« 
**  During  the  fifteen  years  I  have  sat  on  this  bench,''  said, 
onone  occasion,  the  distinguished  judge  whose  testimony  we 
have  just  quoted,  (Tooke  v.  HoUingworth,  5  T.R.  215.)  "I 
have  never  known  any  case  which  estaUiahed  a  distinction 
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between  courUi  of  eqxiity  and  coorts^  of  law,  on  subjects  of  tkis 
kind.  I  have  always  thought  it  highly  injurious  to  the  puUic, 
that  different  rules  should  prevaifl  in  different  courts  on  the 
same  mercantile  case.  My  opinion  has  been  uniform  upon 
that  subject.  It  sometimes^  indeed,  happens  that  in  questions 
of  real  property  courts  of  law  find  themselves  fettered- with 
rules  from  which  they  cannot  depart^  because  they  are  fixed 
and  established  rules ;  though  equity  may  interpose,  not  to 
contradict,  but  to  correct,  the  strict  and  rigid  rules  of  law. 
But  in  mercantile  cases,  no  distinction  ought  to  prevail." 
Not  is  it  in  English  courts  alone,  whether  of  law  or  equity, 
that  this  uniformity  subsists  with  respect  to  Lord  Mansfield's 
decisions  on  matters  of  commercial  jurisprudence.  As  they 
were  invariably  framed  in  conformity  with  those  broad  prin- 
ciples of  justice  and  policy  which,  having  received  the  unani- 
mous assent  and  sanction  of  all  civilized  communities,  form  the 
groundwork  of  what  (for  want  of  a  more  correct  term)  is  dialled 
the  law  of  nations,  it  may  safely  be  affirmed,  that  there  are 
very  few  tribunals  in  Europe  where  they  might  not  be  quoted 
as  authorities. 

To  aH  those  who  are  conversant  with  these  judgments  it 
would  be  superfluous,  and'  to  those  who  are  not  so,  imposn- 
sible  (at  least  within  such  space  as  we  could  here  afford)  to 
point  out  how  much  of  their  intrinsic  merit,  and  of  their  exrr 
tended'  application  is  attributable  to  Lord  Mansfield^s  know- 
ledge of  ibe  civil  law.  This  splendid '  monument  of  humaii 
wisdom  was  to  him  a  well  filled  storehouse  of  reasoningp 
from  which  a  ready  supply  of  principles  and  of  rules  might 
always  be  dravm  to  guide  him  in  the  decision  of  cases 
unprovided  for  by  our  own  jurisprudence.  And  it  was 
not  only  in  such  cases  as  these  that  he  derived  advantage 
from  it.  There  are  very  few  departments  of  our  own-  law  on 
wfaicb  some  light  may  not  be  thrown  by  it,  in  the  way  of 
anali^cal  illustration  5  and,  with  respect  to  very  many,  as  be 
has  frequently  had  occasion  to  shew,  it  is  of  more  direct  apr 
plication,  being,  in  fact,  the  source  from  which  they  have 
been  either  partially  or  entirely  deduced.  The  happy  fa- 
cility with  which,  in  each  of  these  points  of  view,  be  so  often 
brought  it  to  bear  on  the  legal  questions  submitted  to  his 
notice,  must  excite  the  admiration  of  every  one  who  is  com- 
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peterrt  to  appreciate  the  merits  of  a  judge:  that  the  same 
quality  should  ever  have  been  made  the  ground  of  censure  or 
invective  by  any  one,  would,  doubtless,  seem  little  less  than 
incredible,  but  for  the  jealousy  of  the  civil  law  notoriously 
prevalent  among  the  vulgar  of  this  country.  This  most  un- 
founded prejudice,  we  might  almost  say  superstition  (and, 
like  all  other  superstitions,  it  is  the  offspring  of  folly  and 
ignorance),  has  been  turned  to  account  by  Junius  in  a  manner 
that  proves  the  writer  either  to  have  been  strongly  imbued 
with  it  himself,  or  at  least  to  have  been  perfectly  conscious 
of  its  prevalence,  and,  consequently  well  aware  of  the  eflPect 
he  might  produce  by  humouring  it.  "  In  contempt  or  igno- 
rance of  the  common  law  of  England,"  he  writes,  address- 
ing himself  to  Lord  Mansfield,  '*  you  have  made  it  your 
study  to  introduce  into  the  court  where  you  preside,  maxims 
of  jurisprudence  unknown  to  Englishmen.  The  Roman  code, 
the  law  of  nations,  and  the  opinion  of  foreign  civilians,  are 
your  perpetual  theme;  but  who  ever  heard  you  mention 
Magna  Charta,  or  the  Bill  of  Rights,  with  approbation  or 
respect?  By  such  treacherous  arts,  the  noble  simplicity 
and  free  spirit  of  our  Saxon  laws  were  first  corrupted.  The 
Norman  conquest  was  not  complete,  until  Norman  lawyers 
had  introduced  their  laws,  and  reduced  slavery  to  a  system." 
This  is  quite  as  well  calculated  to  catch  the  attention  of  the 
mob  of  readers,  and  to  excite  the  contempt  of  sensible  men, 
as  the  charges  so  often  repeated  by  the  same  powerful  libeller 
against  Lord  Mansfield,  that  he  was  a  Scotchman,  that  he 
had  once  drunk  the  health  of  King  James,  and  that  he  had 
a  brother  who  had  been  in  the  service  of  the  Pretender. 
The  insinuation,  that,  the  spirit  of  the  civil  law  is  incom- 
patible with  the  spirit  of  freedom,  is,  in  truth,  as  admirably 
adapted  to  find  favour  with  those  who,  having  no  knowledge 
of  the  subject,  cannot  detect  the  utter  falsehood  of  it,  as 
the  assertion  concerning  the  Saxon  laws  and  the  Norman 
lawyers  to  pass  current  with  such  as,  exercising  no  reflec- 
tion of  their  own,  cannot  at  once  detect  it  to  be  worse  than 
irrelevant  as  connected  with  the  matter  under  consideration, 
and  do  not  instantly  perceive  that  whatever  principles,  and 
maxims,  and  statutes  the  Norman  lawyers  may  have  intro- 
duced, those  very  principles  and  maxims  and  statutes  it  is 
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the  duty  of  an  English  judge  to  interpret  and  to  adminis- 
ter. But  the  accusations  of  Junius  cannot  always  bear,  nor, 
indeed,  were  they  originally  intended  to  meet,  calm  and  impar- 
tial investigation.  They  were  addressed  to  the  passions  much 
more  than  to  the  reason.  They  were  levelled  against  men 
in  power  at  a  time  when  any  charge  against  men  in  power 
was  sure  to  find  abundance  of  willing  believers  in  its  truth ; 
at  a  period  when  there  existed  a  predisposition  to  con- 
demn, that  lent  every  advantage  to  the  accuser ;  in  a  word^ 
daring  a  season  of  political  excitement,  when  the  majority 
of  the  public  never  fails  to  honour  at  sight  tlie  most  ex- 
travagant drafts  upon  their  credulity,  provided  they  be  pre- 
sented to  them  by  the  demelgogues  or  the  agitators  to  whom 
they  may  have,  for  the  time,  surrendered  the  use  of  their 
senses  and  their  judgment. 

What  first  gave  occasion  to  the  direct  attack  of  Junius 
upon  Lord  Mansfield,  and  certainly  constituted  the  most 
weighty  of  all  the  accusations  with  which  he  was  charged, 
was  his  mode  of  directing  the  juries  in  the  various  prose- 
cutions for  libel  which  were  instituted  (1770)  by  the  govern- 
ment against  Woodfall,  and  the  other  persons  concerned  in 
the  publication  of  the  letters  previously  written  by  the  same 
author.  The  doctrine  delivered  in  each  of  these  cases,  and 
in  others  of  the  like  nature,  was  substantially  the  same; 
namely,  that  it  was  the  province  of  the  jury  to  decide,  not 
on  the  legality  or  illegality  of  the  writings  alleged  to  be 
libellous,  but  merely  on  the  fact  of  their  publication,  and 
on  the  meaning  intended  to  be  conveyed  by  the  writer.  In 
the  two  cases  of  the  King  v.  Woodfall,  which  are  reported  in 
Lo£%.  778,  part  of  the  chief  justice's  charge  is  thus  worded : 
**The  evidence  is  very  clear ;  Mr.  Hardinge  has  rightly  argued 
that  you  must  see  the  author  meant  what  was  imputed  to 
him.  It  is  not  that  he  is  accurate  as  to  dates  and  facts  :  you 
must  see  what  ideas  the  author  meant  to  convey/  according 
to  your  sense  of  what  he  has  written."  Thus  the  verdict 
not  guilty  would  negative  the  fact  of  the  defendant's  hav- 
ing published  a  paper  of  the  tenor  and  meaning  set  forth 
in  the  indictment ;  and  the  verdict  of  guilty,  on  the  other 
hand,  would  affirm  both  the  fact  of  his  having  published 
the  paper,  and  of  its  bearing,  by  the  intention  of  the  writer, 
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the  meanid^  ascribed  to  it;  th6  qucfstloD  lis  to  the  legality 
or  illegality  of  thut  meaning '(ii!!  other  words^  aH  to  whether 
the  pa^er  was  or  was  not  A  libel)  rUmaming  a  point  of  ktW  to 
be  determined  by  the  court.     That  this  doctrine  wte  a  highly 
dangerous  one^  and  one  that  tended  to  undermine  the  great 
constitutional  bulwark  of  the  trial  by  jiSiryy  in  a  quarter  where 
it  affords  the  best  barrier  against  the  endroitchments  of  arbi-> 
trary  power,  we  certainly  are  very  refcdy  to  adknit ;  but  to 
infer  therefrom,  without  any  further  evidence  to  warrant  the 
supposition^  that  Lord  Mansfield  prbpotmded  it  merely  from 
an  anxiety  to  extend  the  authority  of  the  orown,  or  (what  some 
may  think  much  the  same  thing)  of  the  judges,  is  Certainly  ui^ 
jusi  and  unreasonable.    Even  had  he  been  the  original  inventor 
of  it/ we  should  be  fully  justified  in  demanding  some  ei^denCe 
to  support  the  charge  that  he   invented  it  for  sUoh  a  pur* 
pose.      But   this  view  of  the  law  of   libel  waD  ona  that 
had  been    frequently  taken   by    his    predecessors    on  the 
bench/ and  had  guided  them  in   their  administiBtion  of  it; 
nor,  would  it  be  a  very  difficult  matter  to  shew,  that  (what- 
ever its  effectd)  it  is  strictly  reconcileable  #ith  principle.    In- 
deed the  fact,  that  an  act'  of  parliiiment  wsus  considered' floocii* 
sary  to'plade  the  rights  of  a  jury  in  cases  of  libeL  eo  thefoot- 
ing  they  at  present  h'old^  is  an  acknbwledgement  on  tlie  |pait 
of  the  legislature,  that  the  doctrine  acted  upon  by  I#ord. Mans- 
field was  so  well  established/  that  it  could  not  b^  overruled 
without  their  interferenee.    Doubtless,  the  thanks  of  eivery 
friend  of  liberty  are  due  to  Charles  Fox  for  bringing  forward 
the  bill  that  did  so  overrule  it;  but  Charles  Fox  aoted  in  the 
capacity  of  a  legii^lator.  Lord  Mansfield  fulfilled  the  duties 
of  a  ji^dge;  Fox  introdut^ed  a  new  law,  Mtosfield  expounded 
ihe  law  as  it  existed,  or  at  least  as  he  utiderstood  it^    S(»ne  au-^ 
thorities^  it  is  true,  leknt  the  other  Way ;  but  the  general  current 
of  precedents,  particularly  in  later  times^  fully  justified  bis 
doctrine ;  and  though  ive  do  not  mean  to  say,  that  ibis  was 
notux»ise 'which  inig^th^ve  excused,  or  justified,  a  disregard 
of  legal  authority;  yet  it  must  be  admitted,  that  the  same 
persons  who  blame  him  for  ever  having  taken  upon  hilkiselfto 
depart  frcim  precedent,  cannot,  with  much  show  of  cOnsistet^cyi 
also  censure  him  for  adhering  to  it  in  this  instance. 

Of  the  purity  of  hi^  motives  we  think  there  Can  be  no  ques"» 
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tiQti. :  TJboi^h  he  nerer  eplisted  himself  amopg  the  a4vpci^9 
of  the  popular. party.^  be  was  equally  far  frQm  being^an  uncraw 
promiiMng  supporter  of  prerc^ttv^.  To  ^teer  i^  iniddle  course 
between  the  opposite  extreqies,  was  in  politics  bi^  faypurite  ob- 
ject Except,  however,  in  so  much  as  every  judge  must  necessa^ 
rily  bring  to  the  bench  the  satne  cast.of  mind  which  leads  him 
to  adopt  a  particular  line  of  conduct  or  of  ppinion  elsewhere^ 
he  certainly  neter  suffered  political  considerations  of  any  kind 
to  influence  his  judicial  decisions.  But  so  far  was  he  from 
eatiertaining  in  hi$  own  persoQ,  or  endeavouring  to  en- 
courage among  his  colleagues,  any  feeling  of  subservience 
towards  government,  that  it  is  to  him  we  owe  the  earliest  and 
most  popular  act  of  George  the  third's  reign,  which  entirely 
emancipated  the  judges  from  the  controul  of  the  crown^  and 
secured  their  independence  in  such  a  manner  as  to  place  them^ 
as  far  as  possible,  beyond  the  reach  of  temptatioq  to  swerye 
from  their  duty.  Even .  had  he  not  been  himself  the  author 
of  this  measure,  the  very  fact  of  its  having  been  adopted  at 
all^  is  quite  sufficient  to  prove,  that  no  motiyes  of  self-interest 
eould  by  possibility  have  had  any  undue  influeQce  over  hia 
eonduct.  Had  he  been  only  apuisne  judge^  it  might  have  been 
said  that  he  courted  promotion.  But,  he  had  already  attained  the 
summit  of  his  ambition.  He  was  Chief  Justice  of  the  King's 
Bench  :  the  chancellorship  he  had  more,  than  once  refused  ; 
and  the  crown  had  no  pref^nrment  to  offer,  of  whioh  the  pvoih^ 
pect  eould  have  induced  him  to  feel  anidous  about  cultivating 
its  fttvoaTi  . 

Were  all  these  considerations  to  be  entirely  neglected^  the  g^ 
neral  in^grity  and  nobility  of  Lord  Mansfield's  character  ought 
•f  itself  to  exonemte  him  frpm  all  suspicion  of  ever  having  intro* 
duoedcorruptionintotbeseatsofjustice«t  A  strong. presumption, 
to  say  nothing  more,  that  his  opinions  on  the  law  of  libel  were 
the  result  of  honest  and  ^sincere  conviction^  is  afforded  by  bis 
anxiety  to  submit  them  to  revisal,  and  even  to  correct  them 
himself  if  it  eould  be  shewn  they  were  erroneous*  This  he 
frequently  professed  his  readiness  to  do.  We  quote  one  in* 
stance  out  of  several:  (Rex  v.  WoodfaU»  Burrow,^  26680 
^*  That  the  law,  as  to  the  subject  matter  of  the  verdict*  is  as 
I  have  statedy  has  been  so  often  unanimously  agreed  by  the 
whole  court)  upon  every  report  I  have  mede  of  a  trial  fyt  libel. 


96  Idfe  of  Lord  Man^eld. 

that  it  would  be  improper  to  make  it  a  question  now^  in  thig 
place.  Among  those  that  concurred^  the  bar  will  recollect  the 
dead  and  the  living  not  now  here.  And  we  all  again  declare 
our  opinion^  that  the  direction  is  right  and  according  to  law. 
This  direction,  though  often  given  with  an  express  request 
from  me,  that  if  there  was  the  least  doubt  they  would  move 
the  court,  has  never  been  complained  of  in  court.  And  yet, 
if  it  had  been  wrong,  a  new  trial  would  have  been  of  course. 
It  is  not  now  complained  of.^' 

-  The  occasion  on  which  he  thus  expressed  himself,  was,  when 
the  verdict  of  the  jury  in  the  trial  of  Woodfall  for  having  pub* 
lished  Junius's  letter  to  the  King,  was  brought  under  the  con- 
sideration of  the  court  of  King's  Bench,  (November  20,  1 770,) 
in  consequence  of  two  cross  motions,  the  one  made  on  behalf 
of  the  crown,  the  other  of  the  defendants.  The  jury,  after 
deliberating  for  many  hours,  had  been  conveyed  in  hackney 
coaches  to  Lord  Mansfield's  house  in  Bloomsbury  Square, 
(the  objection  of  its  being  out  of  the  county  being  cured  by 
consent,)  and  had  there  delivered  to  his  Lordship  their  ver-* 
diet,  that  the  defendant  was  guilty  of  printing  and  publishing 
only.  Nothing  further  had  passed  at  the  time,  and  the  verdict 
had  been  entered  word  for  word  on  the  record.  Upon  this  the 
defendant's  counsel  moved,  either  that  it  should  be  considered 
tantamount  to  an  acquittal,  or  that  at  all  events  a  new  venire 
should  be  awarded,  on  the  ground  that  it  did  not  pronounce 
him  guilty  of  all  the  charges  contained  in  the  information. 
The  counsel  for  the  crown,  on  the  other  hand,  applied  for  a 
rule  to  shew  cause  why  the  verdict  should  not  be  entered  ac- 
cording to  the  legal  import  of  the  finding  of  the  jurjK  The 
opinion  of  the  court,  as  delivered  by  Lord  Mansfield,  was  in 
favour  of  a  venire  de  novo.  It  is  well  worth  while  to  quote 
another  passage  from  the  report,  to  shew  how  plainly  he  ac- 
knowledged the  right  of  the  jury  to  decide  on  the  meaning 
and  intent  of  a  libel,  that  is,  whether  or  not  it  corresponded 
with  the  meaning  and  intent  imputed  to  it  in  the  declaration 
or  indictment.  "  If,"  he  said,  *'  by  '  only,'  they  meant  to  say 
they  did  not  find  the  meaning  put  upon  the  paper  by  the  in- 
formation, they  should  have  acquitted  the  defendant.  If  they 
had  expressed  this  to  be  their  meaning,  the  verdict  would  have 
been  inconsistent  and  repugnant;  for  they  ought  not  to  find  the 
defendant  guilty,  unless  they  find  the  meaning  put  upon  the 
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paper  by  the  information :  and  judgment  of  acquittal  ought 
to  have  been -entered  up.  If  they  had  expressed  their  mean- 
ing, in  any  of  the  other  ways,  the  verdict  would  not  have  been 
affected ;  and  judgment  ought  to  be  entered  upon  it.  It  is 
impossible  to  say,  with  certainty,  what  the  jury  really  did 
mean.  Probably,  they  had  different  nieanings.  If  they 
could  possibly  mean  that  which,  if  expressed,  would  acquit 
the  defendant,  he  ought  not  to  be  concluded  by  this  verdict* 
It  is  possible,  some  of  them  might  mean  not  to  find  the  whole 
isense  and  explanation  put  upon  the  paper  by  the  innuendos 
in  the  information.  If  a  doubt  arises  from  an  ambiguous  and 
unusual  word  in  the  verdict,  the  court  ought  to  lean  in  favour 
of  a  venire  de  novo.  We  are  under  the  less  difficulty ;  because, 
in  favour  of  a  defendant^  though  the  verdict  be  full,  the  court 
may  gi'ant  a  new  trial.  And  we  are  of  opinion,  upon  the  whole 
of  the  case,  that  there  should  be  a  venire  de  novo.^' 

With  this  mode  of  disposing  of  the  case,  one  would  think  it 
impossible  to  find  fault.  And  yet  even  for  this  decision,  Lord 
Mansfield  was  abundantly  visited  with  the  scurrility  of  the  popu- 
lar press,  which  ever  since  the  institution  of  the  proceedings 
against. Wilkes,  some  years  previous,  (1764,)  had  plentifully 
poured  out  the  vials  of  its  wrath  against  the  Chief  Justice  for 
the  part  he  had  taken  in  them.  Abuse,  and. calumny,  and  in- 
vective had  been  all  along  doing  their  utmost  to  impugn  the  jus- 
tice of  his  decisions,  to  misrepresent  his  motives,, in  short  to 
blacken  in  every  way  his  character  as  a  j  udge.  Every  topic  of 
accusation  dwelt  on  by  Junius,  and  many  more  to  boot,  had 
been  previously  expatiated  upon  with  a  degree,  of  rancour  and 
unfairness  not  often  to  be  met  within  the  annals  even  of  political 
hostiU  ty ;  and  indeed  Junius  himself  professed  to  do  nothing  more 
than  collect,  as  he  phrases  it,  these  scattered  sweets,  till  their 
united  virtue  should  torture  the  sense.  In  the  opinion  of  men  of 
sense  and  calm  reflection,  these  aspersions  on  such  a  chamcter 
as  that  of  Mansfield  were  like  nothing,  more  than  the  tinkling 
of  Priam's  feeble  weapon  against  the  shield  of  Pyrrhus.  But 
with  the  multitude  they  had  their  effect.  Wilkes  and  liberty, 
(or  as  his  Lordship's  old  schoolfellow.  Bishop  Newton  choosers 
to  expound  it,  '^  in  plain  English,  the  devil  and  licentiousr 
ness")  had  set  the  whole  nation  in  a  ferment;  and  it  fell  to  the 
lot  of  very  few  to  preserve,  amid  the  universal  turbulence  aqd 
excitement  of  party  feeling,  any  thing  like  cool  cor^sideration 
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or  €liiq>as8ionate;judgm6Qt  Under  these  circumstanced,  it  ia 
bardly  Burprising  that  Lord  Mansfield  should,  for  sotne  yelsira 
of  hiBilifey  have  been  in  reality,  as  his  enemies  did  not  fail  to 
remind  him,  the  most  nnpopulai:  man  in  England.  How  far 
the  fact  of  his  -having  incurred  so  much  odium  is  a  proof  of 
his  having  desenred  it,  will  be  best  understood  by  those  who 
bare  been  in.  the  habit  of  observing  by  what  sort  of  impulses 
die  veerings  of  the  weathercock,  of  popularity  are  most  com-^ 
monly  .guided.  .  We  shall  presently  have  an  opportunity  of 
shewing  what  degree  of  importance  he  himself  attached  to  them. 
After  the  records  had  been  made  up  for  trial  in  the  two  in- 
formations filied  by  the  government  against  Wilkes,  for  the 
libels  contained  in  No.  45  of  the  North  Briton,  and  the  Essay 
on  Woman,  an  application  had  been  made  to  the  court  on  the 
part  of  the  crown,  for  leave  to  amend  them,  by  striking  out 
the  word  *  purport,'  and  substituting  the  word  '  tenor'  in  both 
the  informations.  A  summons  was  accordingly  granted,  in 
the  ui^ual  way,  and  no  cause  being  shewn  why  the  alteration 
should  not  be  allowed,  it  was  made  as  a  matter  of  course. 
Wilkes  not  appearing,  at  the  trial,  and  no  objection ;  being 
ofiked  by  his  counsel  in  respect  of  this  amendment  of  the  re- 
cords, he  was  found  guilty  in  each  cause.  Writs  of  capias 
were  then  issued,  the  usual  forms  of  proclamations  and  exi* 
gents  were  gone  through,  and  the  defendant,  who  still  remain*- 
ed  abroad,  was  duly  outlawed.  Somewhat  more  than  four 
years  afterwards,  (20th  April,  1768,)  he  voluntarily  made  his 
appearance  in  the  court  of  King's  Bench,  objected  to  the  va* 
lidity  of  the  verdicts  on  the  ground  of  alterations  in  the  re^ 
cord,  assigned  errors  in  the  outlawries,  and  demanded  to  be 
admitted  to  bail :  the  Attoniey-general,  on  the  other  hand, 
moved  that  he  should  be  committed  to  custody^  The  count 
refused  to  grant  either  application,  as  the  defendant  had  not 
been  regularly  brought  before  it ;  and  it  was  decided  that  the 
question  as  to  the  legality  or  illegality  of  the  outlawry  must  be 
set  at  r^st,  before  any  proceeding  could  be  taken  upon  the  jud^ 
m^Qts.  The  Attofney^noral  then  granted  his  fiat  for  writs  of 
error  on  the  outlawries,  and  Wilkes,  having  surrendered  to  thb 
aheiiff  of  Middlesex,  was  committed  on  the  motion  of  tfan  Ath 
timiey*^neral  to  the  custody  of  the  marshal.  The  errors  werr 
fiaatly  argued  on  theeighth  of  June  foUowing,  and  hofrd  Mam 
field,-  at  the  close  of  a  beautiful'  and  luminous,  expositaon  of 
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the  law  on  the  subjeety  detiveitid  it  c»  his  opinioQ,  an  which 
the  other  Radges  oc^icurred^  that  although  the  errors  assigned 
eould  not  be  allowed,  yet  as  the  court  found  the  outlawries  to 
be  deficient  in  a  point  of  fbmi)  they  should  be  reversed.  It 
was  in  the  course  of  this  speech  from  the  bench,  that  he 
thought  proper  to  allude  to  the  menaces  by  which  it  had  been 
attempted  to  frighten  him  into  a  decision,  which  W3kes  and 
his  party  had  rather  hoped  than  anticipated.  The  annals  of 
oratory  can  boast  few  more  splendid  specimens  of  calm  and 
dignified  doquence. 

**  These  are  the  errors  which  have  been  objected ;  and  this  the 
manner  and  form  in  which  they  are  assigned.  For  the  reasons.  I 
have  given,  I  cannot  allow  any  of  them.  It  was  our  duty,  as  well 
as  our  inclination,  sedulously  to  consider  whether  upon  any  other 
ground,  or  in  any  other  lights  we  could  find  an  informality  which 
we  Alight  allow  with  satisfiaction  to  our  own'  minds,  and  avow  to  the 
world.  But  here  let  me  t)ause ! — It  is  tit  to  take  some  notice  6f  the  vari- 
ous terrors  being  held  out ;  the  numerous' crowds  which  have  attended 
and  now  attend  in  and  about  the  haH,  out  of  all  reach  of  hearing 
what  passes  in  court ;  and  the  tumults  which,  in  otl^er  places,  hav^ 
shamefully  insulted  all  order  and  government.  Audacious,  addresses 
m  print  dictate  to  us,  from  those  they  call  the  people,  the  judgment 
to  be  given  now,  and  afterwards  upon,  the  conviction.  Reasons  of 
policy  are  urged,  from  danger  to  the  kingdom  by  commotions  and 
general  confusiou. 

*'  Give  me  leave  to  take  the  opportunity  of  tliis  great  and  resppct-. 
able  audience,  to  let  the  whole  world  know,  all  such  attempts  are 
vain.  Unless  we  have  been  able  to  find  an  error  which  will  bear  us  out, 
to  reverse  the  outlawry  ;  it  must  be  afiirmed.  The  constitution  does 
not  allow  reasons  of  state  to  influence  our  judgments.  ,G.od  forbid 
it  should !  We  must  not  regard  political  consequences,  how  formida- 
aUe  isoever  they  *might  be ;  if  rebellion  was  the  certain  consequence, 
we  are  bound  tp  say  *  Rat  justitia,  ruat  coelum.'  The  constitution 
trusts  the  king  with  reason^  of  state  and  policy  \  he  may  stop  pro- 
secutions ;^e  may  pardon  t)ffences  ;  it  is  his  to  judge  whether  the 
law  or  'die  criminal  should  yield.  We  have  iio  election.  None  of 
us  encouraged  or  'approved  the  commission  of  either  of  the  crimes  of 
which  the  defendant  is  convicted :  notae  of  us  had  any  hand  in  his 
being  prosecuted.  As  to  myself j  I  took  no  part  (in  another  place), 
in  the  addresses  ibr  tliat  prosecution^  .  We  did  not  advise  or  assist 
the  defendant  to  fly  from  justice ;  it  was  his  qwu  act,  and  he.  mjust 
take  the  consequences.    None  of  us  have  been  consulted,  or  had 
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atiy  thing  to  do  with  the  present  prosecution.  It  is  not  id  out 
power  to  stop  it ;  it  was  not  in  our  power  to  bring  it  on.  We  can- 
not pardon.  We  are  to  say,  what  we  take  the  law  to  be ;  if  we  do 
not  speak  our  real  opinions,  we  prevaricate  with  Gk)d  and  our  own 
consciences. 

**  I  pass  over  many  anonymous  letters  I  have  received.  Those 
in  print  are  public ;  and  some  of  them  have  been  brought  judicially 
before  the  court.  Whoever  the  writers  are,  they  take  the  wrong 
way.  I  will  do  my  duty,  unawed.  What  am  I  to  fear  ?  That 
mendax  infamia  from  the  press,  which  daily  coins  false  facts  and 
false  motives  ?  The  lies  of  calumny  carry  no  terror  to  me,  I  trust, 
that  my  temper  of  mind,  and  the  colour  and  conduct  of  my  life,  have 
given  me  a  suit  of  armour  against  these  arrows.  If,  during  this 
king's  reign,  I  have  ever  supported  his  government,  and  assisted  his 
measures,  I  have  done  it  without  any  other  reward,  than  the  con- 
sciousness of  doing  what  I  thought  right.  If  I  have  ever  opposed,  I 
have  done  it  upon  the  points  themselves ;  without  mixing  in  party 
or  faction,  and  witliout  any  collateral  views.  I  honour  the  king, 
and  respect  the  people ;  but,  many  things  acquired  by  the  favour  of 
either,  are,  in  my  account,  objects  not  worth  ambition.  I  wish  po- 
pularity :  but  it  is  that  popularity,  which  follows,  not  that  which 
is  run  after;  it  is  that  popularity  which,  sooner  or  later,  never  fails 
to  do  justice  to  the  pursuit  of  noble  ends,  by  noble  means.  I  will 
not  do  that  which  my  conscience  tells  me  is  wrong  upon  this  occa* 
sion,  to  gain  the  huzzas  of  thousands,  or  the  daily  praise  of  all  the 
papers  which  come  from  the  press :  I  will  not  avoid  doing  what  I 
think  is  right,  though  it  should  draw  on  me  the  whole  artillery  of 
libels ;  all  that  falsehood  and  malice  can  invent,  or  the  credulity  of 
a  deluded  populace  can  swallow.  I  can  say,  with  a  great  magistrate, 
upon  an  occasion,  and  under  circumstances  not  unlike,  *  Ego  hoc 
animo  semper  fui,  ut  invidiam  virtute  partam,  gloriam,  non  invidiam 
putarem.' " 

"  The  threats  go  further  than  abuse :  personal  violence  is  de- 
nounced. I  do  not  believe  it ;  it  is  not  the  genius  of  the  worst  of 
men  of  this  country,  in  the  worst  of  times.  But  I  have  set  my  mind 
at  rest.  The  last  end  that  can  happen  to  any  man,  never  comes  too 
soon,  if  he  falls  in  support  of  the  law  and  liberty  of  his  country : 
(for  liberty  is  synonymous  to  law  and  government).  Such  a  shock, 
too,  might  be  productive  of  pubUc  good ;  it  might  awake  the  better  part 
of  the  kingdom  out  of  that  lethargy  which  seems  to  have  benumbed 
them  ;  and  bring  the  mad  part  back  to  their  senses,  as  men  intoxi- 
cated are  sometimes  stunned  into  sobriety. 

"  Once  for  all,  let  it  be  understood,  that  no  endeavours  of  this 
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kind  will  influence  any  man  who  at  present  sits  here.  If  they  had 
any  effect,  it  would  be  contrary  to  their  intent :  leaning  against  their 
impression,  might  give  a  bias  the  olher  way.  But  I  hope,  and  I 
know,  that  I  have  fortitude  enough  to  resist  even  that  weakness^ 
No  libels,  no  threats,  nothing  that  has  happened,  nothing  that  can 
happen,  will  weigh  a  feather  against  allowing  the  defendant,  upon 
this  and  every  other  question,  not  only  the  whole  advantage  he  is 
entitled  to  from  substantial  law  and  justice,  but  every  benefit  from 
the  most  critical  nicety  of  form,  which  any  other  defendant  could 
claim  under  the  like  objection.  The  only  effect  I  feel,  is  an  anxiety 
to  be  able  to  explain  the  grounds  upon  which  we  proceed ;  so  as  to 
satisfy  all  mankind  that  a  flaw  of  form  given  way  to  in  this  case, 
could  not  have  been  got  over  in  any  other/' 

As  to  the  alteration  made  by  Lord  Mansfield  in  the  record^ 
for  which  so  much  senseless  clamour  had  been  raised  against 
him^  it  was  afterwards  clearly  shewn  by  the  courts  when  the 
validity  of  the  judgments  in  the  two  informations  was  dis- 
puted, that  nothing  had  been  done  in  this  respect  which  was 
not  clearly  warranted^  as  well  by  abundance  of  written  pre^ 
cedents^  as  by  the  traditionary  recollections  of  practice  pre- 
served among  the  officers  of  the  court.  It  was^  moreover^  ex- 
plained that  Wilkes  could  not  possibly  have  been^  in  any 
way^  injured  by  the  allowance  of  the  amendment ;  because^ 
had  the  advisers  of  the  crown  considered  the  records  im- 
perfect as  they  originally  stood,  they  would  have  been  at 
liberty  to  file  fresh  informations,  the  only  effect  of  which 
must  have  been  to  burden  the  defendant  with  additional 
expence.  Other  objections  had  been  taken  against  the  judg- 
ments, but  they  were  equally  overruled ;  and  the  idol  of 
the  mob  was  accordingly  sentenced  to  fine  and  imprison- 
ment. An  appeal  to  the  House  of  Lords  was  afterwards  tried, 
but  without  effect.  Lord  Camden  and  the  rest  of  the  judges 
were  unanimous  in  their  opinion  as  to  the  all  the  points  where- 
on error  was  assigned ;  and  the  decision  of  the  King's  Bench 
was  accordingly  affirmed. 

It  was  not  always  that  the  opinions  of  Lord  Camden  on 
legal  subjects  coincided  with  those  of  his  illustrious  contempo- 
rary. His  elaborate  argument  in  the  case  of  Doe  d.  Hudson 
et  al.  V.  Kersey,  wherein  he  overruled  the  decision  relative  to 
the  construction  of  the  statute  of  wills,  given  by  Lord  Mans- 
field in  Wyndham  v.  Chetwynd,  will  probably  occur  to  the 
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recoUeetlon  of  many  of  our  readers.  The  difierence  of  their 
sentiments  with  respect  to  the  power  of  juries  in  cases  of  libel 
is  no  doubt  known  to  all.  It  stands  on  record  in  many  pages 
of  the  paHiamentary  history,  where  the  chancellor  appears 
more  than  once  as  an  impugner,  not  only  of  the  doctrine  of 
the  chief  justice,.but  of  his  motives  for  propounding  and  up- 
holding it.  In  the  strain  of  accusation  he  always  thought  fit 
to  assume  when  this  topic  was  brought  forward  in  the  House 
pf  Lords^  he  was  constantly  seconded  by  his  ally  Lord  Chat- 
ham. As  the  ties  of  party  which  united  these  two  great  jxxqu 
were  drawn  closer  by  those  of  private  friendship^  so  the  poU^ 
tical  hostility  which  both  professed  against  Lord  Map$fiel4 
seems  to  have  derived  additional  poignancy  from  a  common 
feeling  of  personal  dislike.  We  have  already  intimated  oiir'opi- 
nion  of  the  probability  that  jealousy  may  have  done  much 
towards  engendering  this  feeling  in  the  mind  of  Pitt ;  and  al- 
though the  fact,  that  a  similar  one  grew  up  in  the  breast  of  Lord 
Camden  may  be  sufficiently  accounted  for  by  the  facility  with 
which  we  often  involuntarily. adopt  the  very  pr^udices  of  our 
friends,  yet  this  liame  infirmity  of  jealousy  is  one  fronl 
which  even  the  noblest  natures  are  so  seldom  entirely  exempt, 
that  we  are  warranted  in  suggesting  at  least  the  possibility  of 
its  having  exercised  some  influence  over  the  one  as  wdi  as  the 
Wher.  Many  more  causes,  no  doubt,  may  have  had  their 
share  either  in  kindling  the  first  sparks  of  such  sentiments 
of  animosity,  or  afterwards  fanning  them  into  flame.  Giving 
credit  to  both  Chatham  atid  Camden  for  a  sincere  devotion  to 
the  political  opinions  they  professed,  we  consider  it  far  from  un- 
likely they  may  have  fallen  into  the  very  common  error  of  sup- 
posing that  all  those  who  differed  from  them  did  so  from  un- 
worthy inotives,  and  not  from  honest  conviction.  That  inost 
persons  who  interest  themselves  warmly  in  politics,  in  times 
of  violent  party  disputes,  do  adopt  this  sort  of  prqudice 
against  their  opponents,  is  likely,  we  think,  to  be  contested  by 
no  one  who  has  accustomed  himself  to  mark  the  tone  of  the  pub- 
fiei  press,  and  even  of  private  conversation,  during  such  seasons, 
when  tones  appear  to  look  upon  whigs  as  factious  promoters 
of  sedition,  while  whigs  are  apt  to  regard  tones  as  little  better 
than  unflinching  advocates  and  supporters  of  downright  des- 
potism. W6  by  no  means  mean  to  say  it  is  probable,  that 
men  Kke  Chatham  or  Camden,  could  ever  go  such  lengths  as 
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this ;  but  as  we  have  no  right  to  suppose  them  altogether  su- 
perior to  a  weakness  so  generally  prevalent^  we  certainly  do 
think  it  likely^  that  something  of  it  may  have  contributed  to 
bias  their  judgments,  with  respect  to  the  principles  and  conduct 
of  one  who  generally  thought  and  acted  in  opposition  to  then). 
These  pauses,  and  perhaps  many  others,  (for. the  n^otives  of 
eveiy  man's  thoughts  and  actions  are  mixed  and  complicated 
in  a  wonderful  degree,)  probably  combined  to  generate  and  to 
foster  the  repugnance  of  these  two  eminent  men  against  Lord 
Mansfield,  and  will  account  for  the  general  asperity  of  their 
tone  whenever  allusion  was  made  to  his  conduct.  From  what 
we  have  already  said  of  the  timidity  of  his  character,  it  may  be 
supposed  that,  with  every  requisite  of  an  orator  except  confi- 
dence, he  did  not  always  appear  to  advantage  on  tb^se  occar 
sions.  Sometimes,  indeed,  he  rose  manifestly  superior  to  hiy 
antagonists ;  and  not  only  vindicated  himself  with  sucqesSy 
but  ventured  to  leave  the  defensive,,  and  attack  in.  his  tum» 
as,  for  example,  when  he  dwelt  upon  the.  gross  ignoran<^  disr 
played  in  the  assertion  of  Lord  Chatham,  that  an  action  might 
be  brought  against  the  House  for  the  expulsion  of  Wilkes,  and 
deduced  from  it  the  very  plausible  inference,  that  not  much 
reliance  ought  to  be  placed  on  his  lordship's  legal  opinions.  But 
for  the  most  part,  he  endured  too  patiently  their  tone  of  superior- 
ity, or  even  of  scornful  sarcasm;  and  instead  of  replying  in  the 
saitie  strain, meeting  invective  with  invective,  and  defiance  with 
defiance,  he  would  often  plead  not  guilty  to  their  accusations^i 
and  exculpate  himself  from  the  charges  made  against  him, 
with  reasoning  and  language,  indeed,  that  might  have  macle^ 
the  reputation  of  an  advocate  at  the  bar  defending  a  client 
arraigned  by  the  laws,  but  had  far  less  effect  in  the  mouth . 
of  a  peer  of  parliament  rebutting,  in  the  presence  pf  his 
fellow  peers,  the  aspersions  cast  on  himself.  This  (if  .the 
accounts  given  in  the  parliamentary  history  be  correct)  was. 
fully  exemplified  during  some  of  the  debates  in  which  his. 
opinions  on  subjects  of  constitutional  law,  and  particularly  his, 
Qfaarges  to  juries  in  cases  of  libel,  were  visited  with  the  .cen- 
sure of  his  opponents.  After  the  house  of  Lords  had  refused 
to  listen  to  Lord  Lausdowne's  proposition  for  the  institution  of 
an  enquiry  into  the  state  of  the  courts,  and  t]^e,administi;a- 
tion  of  justice,  and  the  house  of  Commons  had  negatiycd 
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by  a  majority  of  more  than  twd  to  one,  a  similar  motion 
brought  forward  by  Serjeant  Glynn,  Lord  Mansfield  thought 
fit  to  summon  the  peers  (7th  Dec.  1770),  and  inform  them 
that  he  had  deposited  with  the  clerk  of  the  house  a  copy  of 
the  judgment  given  by  the  court  of  King's  Bench  in  the  case 
of  the  King  v.  Woodfall,  in  order  that  they  might  have  an 
opportunity  of  reading  or  copying  it.    This  was,  in  some  mea- 
sure, provoking  an  enquiry,  and  showing  that  he  thought  he 
had  nothing  to  fear  from  the  result  of  it.    The  mode  of  pro- 
ceeding was,  indeed,  much  less  direct  than  it  might  have 
been  ;  and  the  house  certainly  had  reason  to  be  disappointed 
in  their  expectation  of  what  was  to  ensue  after  they  were 
thus  ^ecially  assembled,  when  they  found  that  their  atten- 
dance had  been  required  merely  to  inform  them  they  could 
procure  a  sight  of  a  report  which  had  previously  been  the 
round  of  the  newspapers.     This  course  certainly  was  not  the 
most  manly  or  dignified  one  that  might  have  been  adopted  ; 
but  had  the  design  of  bringing  on  the  discussion  been  plainly 
manifested  and  boldly  persisted  in,  the  mode  of  doing  so  would 
have  been  immaterial.  However,  if  he  had  originally  conceived 
such  a  design,  he  eventually  wanted  the  resolution  to  carry  it 
into  effect.    He  refused,  at  the  time,  to  have  the  paper  entered 
on  the  journals;    and  a  few  days  afterwards  (Dec.  11th), 
when  Lord  Camden  announced  his  intention  of  taking  up  the 
gauntlet  he  had  thrown  down,  and  boldly  proclaimed  his 
readiness  to  maintain  that  the  doctrine  of  the  chief  justice 
was  contrary  to  the  law  of  the  land.  Lord  Mansfield,  instead  of 
accepting  the  challenge,  evidently  shrank  from  the  encounter. 
Instead  of  affording  every  facility  in  his  power  for  bringing 
on  the  investigation  with  despatch,  his  object  evidently  was  to 
procrastinate  or  prevent  the  discussion.    With  much  difficulty 
a  promise  was  drawn  from  him,  that  the  matter  should  not  be 
suffered  to  drop  ;  but  on  the  Duke  of  Richmond's  congratu- 
lating the  house  that  he  had  thus  pledged  himself,  he  again 
rose,  disclaimed  any  thing  like  a  pledge,  and  merely  said  that 
he  intended  to  take  a  future  opportunity  of  giving  his  opinion. 
He  was  pressed  to  name  a  day ;  but  even  this  he  declined, 
and  as  we  find  no  further  notice  of  the  subject,  it  is  to  be 
presumed  no  debate  afterwards  took  place  upon  it. 
,  We  mention  these  circumstances  as  they  are  related  in  the 
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ParliafmtntaTy  History  (vol.  16.X  because,  in  the  first  place^ 
being  mere  matters  of  fact,  they  are  not  so  liable  as  matters 
of  doctrine  and  opinion  to  the  suspicion  of  being  either  wil- 
fvUy  or  undesignedly  misrepresented  by  the  writers  who  have 
recorded  them ;  and  secondly  because  they  agree  so  well  with 
what  we  know  from  other  sources  of  Lord  Mansfield's  timidity 
and  indecision,  that  they  carry  with  them  internal  evidence  of 
probability.  It  is  right,  however,  to  mention,  that  a  great 
majority  of  the  periodical  publications  which  have  furnished 
most  of  the  materials  of  this  compilation,  were  enlisted  in  \he 
cause  of  the  party  opposed  to  that  of  which  Lord  Mansfield  was 
an  adherent.  There  is,  therefore,  some  probability  that  (conai^ 
dering  the  imperfections  of  the  system  of  parliamentary  report* 
ing  at  that  time,  when  no  publication  professed  to  fellow  every 
speaker  closely  through  the  debates,  and  the  aid  of  imagination 
was  often  called  in  to  fill  up  the  blanks  left  by  memory)  some 
of  the  writers  unconsciously,  and  others  by  design,  may  have 
endeavoured  to  throw  the  weight  of  argument  into  the  «cale 
of  the  party  whose  opinions  they  themselves  espoused.  An 
example  of  this  may  be  found  in  the  case  of  Lord  Mansi^d 
himself,  on  that  memorable  occasion  when  Lord  Chatham  and 
Lord  Camden,  in  geneml  the  champions  of  popular  privileges, 
undertone  (being  at  the  time  ministers)  to  defend  the  cause  of 
arbitrary  prerogative ;  and  the  chief  justice,  who  was  usually 
considered  a  staunch  supporter  of  the  crown,  ably  combated 
its  right  to  intrench  on  the  privileges  of  parliament,  by  isstiing 
proclamations.  The  discussion  arose  on  the  {Mroposition  of 
the  bill  of  indemnity  <Dec.  1766),  for  those  who  had  been 
concerned  in  advising  the  measure  of  the  embargo  laid  by  the 
sole  audiority  of  the  king,  during  the  recess,  on  the  exporta- 
tion of  wheat  The  circumstances  will  probably  be  in  the  re- 
collection of  many  of  our  readers,  from  the  fact  of  their 
having  been  dwelt  on  at  some  length  by  Mr.  Catining,  when, 
anticipating  the  necessity  of  some  similar  iiestrictions,  be 
adopted  the  more  cohstitutiohal  course  of  applying  to  par- 
liament beforehand,  for  authority  to  impose  them.  The  speech 
on  the  suspending  and  dispensing  prerogative  (as  it  is  en- 
titled) which  was  printed  in  Abnon's  Register  as  the  report  of 
what  had  been  delivered  by  Lord  Mansfield,  contains,  we  are 
assured  by  one  who  wiis  present  at  the'  debate,  more  than 

H   2 


100  lAfe  of  Lord  Mansfield^ 

three  times  as  much  matter  as  the  speech  he  actually  did 
make.  It  was,  in  fact,  a  digest  of  all  the  principal  arguments 
that  bad  been  employed  on  the  same  side  of  the  question. 
Now,  if  much  was  intentionally  added  to  the  record  of  what 
he  was  supposed  to  have  spoken  on  the  popular  side ;  it  may 
be  presumed  that,  on  the  other  hand,  something  was  occa- 
sionally taken  away  of  the  reasoning  with  which  he  supported 
opinions  or  measures  of  a  different  tendency.  We  have, 
therefore,  cause  to  mistrust  even  the  good  faith  of  some  of 
the  reporters  of  that  time.  Their  opportunities  of  gaining 
full  and  correct  information  were  not  always  very  great ;  and 
when  they  did  contrive  to  obtain  genuine  accounts,  they  were 
not  always  disposed  to  impart  them  unalloyed. 

We  can  only  repeat  our  regret  that  nothing  but  so  im- 
perfect and  meagre  a  record  should  exist  of  those  powers 
of  eloquence  which  for  so  many  years  astonished  and  delighted 
both  houses  of  parliament.  Some  few  of  the  speeches  we 
know  to  be  authentic,  as,  for  instance,  that  celebrated  one  in 
which  he  supported  (3d  Feb.  1766)  the  right  to  tax  the  Ame- 
rican colonies,  in  answer  to  Lord  Camden,  who  had  denied  it : 
and  that  on  the  appeal  of  the  dissenter  Evans,  which  we 
shall  presently  mention  more  particularly.  Both  of  these 
were  revised  by  himself,  and  made  public  with  his  sanction. 
The  speech  also  <8th  May,  1770)  against  the  exemption  of 
peers'  servants  from  arrest,  seems  to  have  been  touched  either 
by  his  own  hand,  or  by  that  of  no  ordinary  reporter.  But 
these  specimens  may  be  said  to  give  us  a  glimpse  rather  than 
a  view  of  his  talent  as  a  parliamentary  debater.  A  much  better 
idea  may  be  formed  of  his  judicial  oratory,  from  the  specimens 
of  it  which  have  been  preserved  in  the  reports  of  Burrow, 
Wilson,  Lofflt,  Cowper,  Douglas,  and  Durnford  and  East,  par- 
ticularly the  first.  Sir  Jaines  Burrow  was  not  in  the  habit  of 
taking  shortrhand  notes  in  court,  and  he  professes  to  give  rather 
the  substance  than  the  exact  words  of  what  was  spoken  by  the 
Chief  Justice ;  but  Lord  Mansfield,  it  is  well  known,  looked 
over  and  corrected  the  greater  part  of  his  proofs  before  they 
were  published,  so  that  if  this  work  does  not  contain  all  he 
actually  said,  it  at  least  conveys  his  arguments  as  nearly  as 
possible  in  his  own  language.  The  eloquent  passage  we  have 
already  transcribed  from  the  judgment  in  Wilkes's  case,  bears 
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<evident  marks  of  having  been  carefully  revised  by  the  orator 
himself;  and  there  are  several  others  that  carry  with  them  the 
same  stamp  of  authenticity.  Even  these,  however,  convey  an 
inadequate  idea  of  the  peculiarities  of  his  style  as  a  speaker. 
In  common  with  many  eminent  orators,  he  often  disregarded 
the  niceties  of  grammatical  accuracy^  The  construction  of 
his  sentences,  too,  was  frequently  what  in  writing  might  have 
been  called  slovenly,  abounding  in  parentheses  and  inversions. 
But  such  was  the  consummate  art  with  which  he  modulated 
his  voice,  that  by  its  inflexions  the  exact  bearing  and  relation 
of  every  member  of  a  long  sentence  was  distinctly  marked ;  so 
that  passages  which  on  paper  would  have  appeared  intricate 
and  obscure,  left  on  the  mind  of  those  who  heard  them  from 
the  lips  of  Lord  Mansfield,  a  clear  and  vivid  impression  of 
their  meaning.  Indeed,  perfect  clearness  and  intelligibility  were 
the  leading  characteristics  of  his  speeches,  notwithstanding 
these  peculiarities,  (we  will  not  cail  them  defects),  partly, 
perhaps,  in  consequence  of  them ;  for  they  imparted  to  what 
he  said  a  sort  of  colloquial  air,  which  sometimes  has  more 
effect  than  any  particular  forms  of  language,  in  enabling  an 
auditory  to  catch  a  just  apprehension  of  the  sense  intended  to 
be  conveyed. 

This  manner  he  most  commonly  adopted  when  delivering 
his  opinions  on  obscure  or  difficult  questions  of  law,  the  in- 
tricacies of  which  he  unravelled  with  a  facility  that  not 
only  shewed  how  fully  he  himself  was  master  of  the  sub- 
ject, but  materially  aided  his  hearers  in  comprehending  it. 
In  parliament,  he  could  soar  into  a  higher  region  of  elo- 
quence; and  when  the  occasion  called  for  it  in  court,  he 
never  failed  to  rise  to  the  level  of  his  matter.  We  may  in- 
stance the  different  opportunities  afforded  him  while  he  sat 
on  the  bench,  of  exposing  his  views  on  the  subject  of  reli- 
gious toleration.  Such,  among  others,  was  the  case  of  the 
catholic  priest,  Webb,  who  was  prosecuted  at  the  suit  of  a 
<;ommon  informer,  for  saying  mass.  The  penal  statutes  which 
had  disgraced  the  reign  of  king  William,  were  still  in  force, 
-and  the  judge  had  no  alternative  but  to  obey  them :  but,  with 
very  justifiable  latitude  of  interpretation,  he  contrived  to  re- 
concile  the  performance  of  this  duty  with  strict  adherence  to 
hifi  own  principle  of  troubling  no  man  for  conscience'  sake,  by 
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explaining  to  the  jury,  that  the  reasons  of  policy  which  pro*- 
duced  the  acts  in  question  had  ceased  to  exist ;  that  the  pope 
no  longer  possessed  the  power  he  then  had^  or  was  supposed 
to  have ;  that  the  influence  of  the  Jesuits  had  decreased  still 
more ;  and  that  even  during  the  reign  of  William  the  Third, 
when  the  penal  laws  were  enacted,  the  legislature  had  no 
intention  of  putting  them  ill  force,  unless  some  urgent  ne* 
cessity  might  call  for  the  execution  of  them.  This  charge  to 
the  jury  is  printed  at  length,  from  the  notes  of  a  sbort-^and 
writer,  in  Barnard's  Life  of  Dr.  Cballoner.  Another  case, 
which  occurred  not  long  before  that  of  Webb  (1767),  fur- 
nished him  with  an  occasion  of  upholding  the  same  great 
principles  of  religious  liberty  in  the  House  of  Lords.  This 
was  the  case  of  Evans,  a  dissenter,  who  had  been  called  upon 
to  serve  the  office  of  sheriff  in  the  city  of  London,  and  had 
refused  to  do  so,  because  he  could  not  conscientiously  submit 
to  the  religious  test  required  by  the  corporation.  For  this  re* 
fusal,  he  was  subjected,  as  a  matter  of  course,  to  the  usual 
fine^  which^  however,  he  determined  not  to  pay.  From  the 
decision  of  the  Chamberlain's  court,  he  appealed  to  the  court 
of  Hustings,  and,  finding  no  redress  there,  he  carried  his 
cause  before  the  Delegates,  who  decided  in  his  favour.  A  writ 
of  error  was  afterwards  brought  in  the  House  of  Lords,  and 
it  was  then  that  Lord  Mansfield  had  an  opportunity  of  ex- 
pressing his  sentiments  on  the  particular  quiestion  before  the 
House,  and  generally  on  the  broad  principles  of  toleration,  by 
which  he  contended  that  the  decision  of  it  ought  to  be  governed. 
The  masterly  speech  he  delivered  has  fortunately  been  pre- 
served to  us  in  a  much  more  perfect  state  than  any  other  of 
his  parliamentary  discourses.  Dr.  Fumeaux,  a  man  of  much 
reputation  among  the  dissenters,  was  present  throughout  the 
whole  discussion,  and  took  copious  notes  of  all  that  passed : 
the  draft  of  Lord  Mansfield*s  speech  he  submitted  to  the 
orator  himself  for  revisal ;  and  his  Lordship,  after  correcting 
and  retouching  it,  authorised  him  to  publish  it  as  an  authentic 
report. 

In  accordance  with  the  principles  of  religious  toleration,  of 
which,  both  on  the  bench  and  in  parliament.  Lord  Mansfield 
thus  always  professed  himself  the  advocate,  he  was,  of  course, 
amongst  the  supporters  of  the  bill  passed  in  18  Geo.  3.  for  the 
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removal  of  a  portion  of  the  disabilities  imposed  on  the  ca- 
tholics by  the  too  famous  ''  act  for  preventing  the  growth 
of  popery,"  11  &  12  W.  3.  He  was  not  immediately  con- 
cerned in  bringing  forward  the  bill,  which  originated  in  the 
commons ;  and  as  it  met  with  very  little  opposition  in  either 
house,  he  had  no  opportunity^  on  this  occasion,  of  signal- 
izing his  zeal  for  the  cause  of  religious  liberty.  But  his  sen^ 
timents  on  the  subject  had  long  been  well  known;  and  he  was, 
accordingly,  one  of  the  many  marked  out  for  the  veqgeance 
of  the  *  no  popery'  mob.  Friday,  the  2nd  of  June,  1780, 
witnessed  the  beginning  of  those  disgraceful  outrages  which,- 
for  a  whole  week,  tilled  the  inhabitants  of  London  with  coa- 
stemation  and  dismay.  On  that  day,  the  wretched  leader  of 
the  faction.  Lord  George  Gordon,  proceeded  to  the  House  oC 
Commons  for  the  purpose  of  petitioning,  as  he  chose  to  call 
it,  for  the  repeal  of  the  obnoxious  act.  In  pursuance  of 
his  real  design,  which,  was  to  extoit  by  intimidation,  what 
he  knew  there  was  little  chance  of  obtaining  by  legal  means, 
he  had  previously  given  out  that  he  would  not  proceed  thi;^ 
ther  unless  he  found  full  twenty  thousand  persons  assembled 
to  accompany  him.  A  greater  number  had  congregated  to- 
gether; and  the  government,  though  fully  warned,  having 
neglected  to  take  reasonable  precaution  against  the  disturb- 
ances that  could  not  but  be  anticipated,  the  fury. of  lawless 
multitudes  was  checked  with  nothing  that  deserved  the  name 
of  opposition.  The  obnoxious  members  of  either  house  met 
with  little  mercy  at  their  hands.  As  they  drove  down  to  West- 
minster, many  of  them  were  dragged  out  of  their  carriages, 
pelted,  hustled,  and  otherwise  maltreated.  The  equipage  of 
Lord  Mansfield's  nephew  Lord  Stormont,  who  was  at  that 
Ume  secretary  of  state,  was  literally  knocked  to  pieces  by  th€f 
mob,  and  he  remained  nearly  half  an  hour  in  their  power, 
when  they  were  prevailed  upon  to  let  him  retire.  The  win- 
dows of.  Lord  Mansfield's  own  carriage  were  smashed  with 
stones,  the  pannels  stove  in,  and  he  himself  had  great  diffi^ 
culty  in  making  his  way  into  the  lobby  of  the  House  of  Lords, 
before  they  could  proceed  to  wreak  their  utmost  rage  on  his 
person.  The  Chancellor,  Lord  Thurlow,  not  being  present, 
the  duties  of  Speaker  devolved  upon  him ;  and  he  remained 
in  his  place  while    the    rest  of  the   peers  were   contriving^ 
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each  for  himself,  to  make  good  their  departure  under  the 
cover  of  darknesa  and  disguises.     It  certainly  redounds  little 
to  the  credit  of  these  noble  lords  that  their  venerable  presi-^ 
dent,  then  in  his  seventy-sixth  year^  should  have  been  thus 
at  length  left  entirely  alone  and  without  any  protection,  but 
such  as  his  own  servants,  or  the  officers  of  the  house,  could 
afford  him.   The  dangers  that  threatened  him  on  his  return,  he 
luckily  contrived  to  evade.  But  he  was  not  long  left  unmolested* 
*   After  f6ur  wholes  days  more  of  pillage,  havoc,  and  devas- 
tation, on  the  evening  of  the  following  Tuesday  (June  7th} 
an  immense  body  of  the  mob  took  their  way  towards  his  house 
in  Bloomsbury  Square,  with  the  avowed  design  of  burning 
it  to  the  ground.    Thi&  intention  had  been  made  so  public 
that  L(Ntl  Mansfield  had  time  to  take  measures  for  thwarting 
the  accomplishment  of  it ;  and  had  he  possessed  that  firmness 
of  character  which  nature  had  unfortunately  denied  him, 
there  is  little  doubt  but  he  might  have  succeeded  in  repelling 
the  meditated  attack,  or  even  in  preventing  it  from  being  at- 
tempted. At  least  his  neighbour,  Lord  Thurlow,  who  was  nearly 
as  much  the  object  of  popular  resentment  as  himself,  contrived 
effectually  to  intimidate  the  rioters  by  making  a  stout  show 
of  resistance  at  his  house  in  Great  Ormond  Street,  though 
provided  with  no  greater  force  than  a  Serjeant's  guard  of  sol- 
diers.   Lord  Mansfield,  in  his  dread  of  consequences,  reso- 
lutely persisted  in  his  refusal  to  post  the  military  in  the  same 
manner.    A  detachment  of  the  guards  was  sent  for  by  Sir 
John  Hawkins,  who,  with  two  other  police  magistrates,  had 
hastened  to  the  spot  on  the  first  intimation  of  the  approach- 
ing danger  \  but  no  persuasion  could  induce  Lord  Mansfield 
to  have  them  stationed  beneath  his  own  roof.     By  his  desire 
they  were  marched  to  the  vestry  room  of  St  George's  church 
in  Hart  Street ;  and  from  that  distance,  had  then*  numbers 
he&n,  trebled,  there  was  little  chance  of  their  being  able  to 
make  their  way  through  the  dense  phalanx  of  the  mob  in  time 
to  afford  any  effectual  resistance  against  an  attack  upon  a 
house  in  Bloomsbury  Square.    They  had  not  long  been  dis- 
patched to  this  post,  when  the  shouts  of  the  advancing  mul- 
titude were  heard.     Many  persons  had  previously  assembled 
in  the  square  to  witness  the  spectacle  of  the  threatened  con- 
flagration.     The  incendiaries  did  not  keep  them  long  wait- 
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ing  in  expectation.  The  front  entrance  of  the  house  was  in- 
stantly forced^  and  Lord  Mansfield  and  his  lady  had  barely 
time  to  save  themselves  by  a  precipitate  .retreat  through  a 
back  door^  before  the  leaders  of  the  mob  were  seen  at  the 
upper  windows^  tearing  down  and  throwing  below  curtains, 
hangings^  pictures^  books,  in  short  every  thing  they  could  lay 
their hand&pn  likely  to  serve  as  fuel  for  the  burning.  So  in- 
tent were  these  ruffians  on  their  jvork  of  destruction,  that  no 
time  was  lost  in  pillaging ;  and  one  of  them,  it  is  said,  by  way 
of  setting  an  example  against  any  such  digression  from  their 
main  object,  threw  into  the  pile,  which  was  already  blazing 
underneath,  a  valuable  piece  of  plate,  and  a  large  sum  of  mo- 
ney in  gold.  In  a  very  short  time  the  whole  building  was 
enveloped  in  flames ;  and  as  no  attempt  was  or  could  be  made 
to  arrest  their  progress,  long  before  morning  nothing  of  it  was 
left  standing  but  the  bare  and  blackened  skeleton  of  the 
walls. 

The  loss  thus  sustained  by  Lord  Mansfield,  must  have 
been  very  considerable,  even  leaving  out  of  the  calculation,  all 
that  to  himself  must  have  had  a  value  entirely  beyond  any 
pecuniary  estimate.  The  house  itself,  the  furniture,  tlie 
paintings,  all  were  of  a  kind  befitting  the  establishment  of  a 
wealthy  English  peer;  and  all  this  was  destroyed.  This, 
however,  money  might  have  replaced :  but  no  sums  would 
restore  the  cherished  memorials  of  early  friendship  with,  the 
great  and  the  illustrious  —  the  volumes  inscribed  to  him  by 
Pope  or  by  Bolingbroke ;  the  remarks  noted  down  on  the  mar* 
gin  of  others  in  the  hand- writing  of- the  poet  or  the  statesman; 
nor  the  records  of  his  own  thoughts  during  the  greater  part  of 
a  life  spent  in  constant  intercourse  and  collision  with  the 
learned,  the  witty,  and  the  wise. 

**  And  Murray  sighs  o'er  Pope  and  Swifts 
■    ;         And  many  a  treasure  more, 

The  well-judged  purchase,  and  the  gift. 
That  graced  his  lettered  store. 

I  ... 

Their  pages  mangled,  burnt,  and  torn, 

The  loss  was  his  alone  ; 
But  ages  yet  to  come  shall  mourn 

The  burning  of  his  own." 

Linet  written  by  Cowper  on  the  burning  of  Lord  Mansfield't  Library, 
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Independent  of  such  precious  relics  as  these,  there  are 
associations  connected  with  the  books  of  every  man  who  is 
fond  of  literature,  which  make  him  look  upon  them  with  a 
feding  almost  of  affection.  Surrounded  by  them,  he  feds 
himself  in  the  presence  of  old  friends ;  he  recollects  the 
date  of  his  first  acquaintance  with  each  individual  volume ;  — 
what  motive  first  led  him  to  make  himself  master  of  it ; — what 
new  train  of  thoughts  or  of  emotions  was  awakened  by  the 
pemsal  of  it ;  and  merely  by  casting  his  eye  along  tJie  backs 
of  them  as  they  stand  ranged  on  the  shelves,  he  can  read  the 
history  of  his  own  mind,  and  of  his  own  actions  which  that 
mind  has  governed,  perhaps,  almost  from  the  earliest  infancy 
of  his  reason.  We  have  no  fear  of  subjecting  ourselves  to  the 
ridicule  of  those  who  have  experienced  such  feelings,  and  can 
appreciate  the  force,  as  well  as  the  delicacy  of  such  asso- 
ciations, when  we  say  that  no  other  than  the  very  identical 
volumes  that  have  first  created  them,  can  call  them  up  again 
in  the  imagination  with  anything  like  the  same  vividness  or 
reality.  We  may  purchase  the  self-same  works  —  better 
editions  of  them,  in  handsomer  bindings ;  but  the  fine  thread 
has  been  snapped  ;  the  charm  is  dissolved.  This  will  doubt- 
less appear  very  extravagant,  and  very  absurd  to  those  who 
consider  books  as  nothing  more  than  pretty  furniture  for  the 
walls,  and  order  them. as  they  would  hangings  or  papering — 
by  the  yard.  To  such  persons  we  must  despair  of  conveying 
any  notion  of  the  pang  the  destruction  of  his  library  must 
have  inflicted  on  Lord  Mansfield.  *'  I  speak  not  from  books,'' 
he  once  said,  in  the  house  of  Peers,  after  this  event,  ^^  for 
books  I  have  none  !"  Those  only  who  know  what  it  is  to  feel 
a  warm  attachment,  we  had  almost  said  friendship,  for  their, 
books,  can  appreciate  the  full  pathos  of  this  simple  sentence. 

It  was  not  till  a  week  after  the  conflagration,  that  Lord 
Mansfield  again  appeared  in  his  place  in  the  King's  Bench. 
A  note  in  Douglas's  Reports  informs  us,  that  a  reverential 
silence,  much  more  expressive  than  any  set  speech  of  condo- 
lence could  have  been,  was  the  greeting  given  him  by  the  bar, 
on  his  first  entry  into  court.  This  was  on  the  14th  of  June. 
In  the  course  of  the  following  month,  a  vote  of  the  House  of 
Commons  gave  him  an  opportunity  of  showing  thiat,  however 
great  his  loss  might  be,  he  was  above  receiving  any  indemni- 
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fication  for  it  out  of  the  public  money.  ^  And  here  we  utay 
remark,  in  further  disproof  of  the  in^nuations  we  have  already 
alluded  to,  as  to  bis  supporting  the  measures  of  government 
from  corrupt  or  interested  motives,  that  he  never,  during  the 
whole  course  of  his  life,  took  advantage  of  his  influence  with 
ministers  to  make  himself  or  any  of  his  family  or  dependents 
a  charge  to  the  nation.  The  only  person,  as  he  himself  once 
stated  in  the  House  of  Lords,  for  whom  he  ever  solicited 
the  slightest  provision  out  of  the  funds  of  the  pubUc,  was  the 
unfortunate  Lady  Jane  Douglas^  who  had  no  claims  to  interest 
Ihm  in  her  behalf,  but  her  distress.  For  her  he  obtained  a 
pension  of  150/. ;  and  assuredly,  if  the  admitted  privilege  of 
the  crown  to  provide  by  such  means  against  the  utter  decay 
and  ruin  of  ancient  families  had  never  been  exerted  but  in 
cases  of  such  extreme  urgency  as  this,  the  people  of  Eng- 
land would  never  have  felt  incUned  to  murmur  as  they  now 
very  naturally  do,  at  the  abuses  of  the  pension-list.  It  may 
doubtless  be  said,  that  small  praise  is  due  to  a  man  who» 
being  himself  in  the  possession  of  great  wealth,  chooses  to 
refrain  from  quartering  on  the  public  purse,  those  he  is  bounds 
and  is  well  able  to  provide  for,  himself.  This  is  incontestibly 
true.     Such  conduct  is  only  entitled  to  thQ  negative  praise. 


'  The  following  is  a  copy  of  the  letter  sent  by  him  to  Mr.  Keene,  the  goverDinenf 
surveyor,  who  had  been  directed  to  apply  to  him  for  an  estimate  of  the  amount  of 
his  loss : — 

.  **  21st  August,  1780. 
**  Sir  — I  am  extremely  obliged  to  you  for  your  attention  in  calling  upon  me 
before  I  went  the  circuit,  and  last  Friday  again  since  my  return,  and  in  now  com- 
municating to  me  by  your  letter  of  Saturday  the  unanimous  vote  of  the  house  of 
commons,  and  the  reference  of  the  lords  of  the  treasury  of  the  18th  July  to  your 
board,  desiring  me  to  enable  you  to  comply  with  the  order  of  the  lords  of  the  trea- 
suiy ;  and  so  far  as  I  am  concerned,  1  return  you  my  thanks  for  your  great  civility. 
Besides  what  is  irreparable,  my  pecuniaiy  loss  is  great.  I  apprehended  no  danger, 
and  therefore  took  no  precaution.  But  hpw  great  soever  that  loss  may  be,  I  think 
it  does  not  become  me  to  claim  or  expect  reparation  from  the  state.  1  have  made 
up  my  mind  to  my  misfortune  as  I  ought,  with  this  consolation,  that  it  came  from 
those  whose  object  manifestly  was  general  confusion  and  destruction  at  home,  in 
addition,  to  a  dangerous  aiid  complicated  war  abroad.  If  I  should  lay  before  you 
any  account  or  computation  of  the  pecuniary  damage  I  have  sustained,  it  might 
seem  a  claim  or  expectation  of  being  indemnified.  Therefore  you  will  have  no 
further  trouUe  on  this  subject  from 

''  Your  most  Obedient  and  Huuible  Servant, 

**  Mansfield." 
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that  it  is  not  unworthy.  But  we  have  only  to  cast  our  eyes 
around  us^  and  we  shall  unfortunately  be  compelled  to  allow  that 
it  has  also^  if  not  the  merit,  at  least  the  peculiarity^  of  being  ex- 
tremely rare.  That  it  has  not  been  at  all  more  common  among 
chancellors  and  chief  justices^  than  with  ministers^  secretaries, 
and  lords  of  the  bedchamber^  may  be  demonstrated  by  a  very 
cursory  inspection  of  the  list  of  sinecure  office,  wherein  by  no 
means  a  small  or  an  unconspicuous  space  is  occupied  by  the 
posterity  of  deceased  judges^  and  the  relatives  or  connexions 
of  the  living. 

On  Lord  Camden's  resignation  in  the  beginning  of  1770, 
the  Great  Seal  had  been  again  offered  to  Lord  Mansfield,  and 
again  he  had  declined  it.  After  the  death  of  Charles  Yorke, 
it  was  once  more  tendered  to  his  acceptance,  and  it  was  only 
on  his  positive  refusal  that  it  was  finally  committed  (January 
23d,  1771,)  to  Lord  Bathurst.  A  higher  dignity  in  the 
peerage  was  alsa*  at  his  command  ;  but  having  no  children 
of  his  own,  nor  for  some  time,  indeed,  any  prospect  of  male  heirs 
in  his  family,  he  declined  for  himself  the  honours  of  a  more 
elevated  hereditary  rank.  The  king  had  already  conferred  upon 
him  the  personal  honour  of  creating  him  a  knight  of  the  Thistle. 
At  length,  however,  on  hearing  that  the  lady  of  his  nephew, 
Lord  Stormont,  was  about  to  become  a  mother,  he  felt  a 
very  natural  anxiety  that  his  own  should  be  taken  as  the 
first  title  in  his  family,  and  he  accordingly  expressed  his  de- 
sire to  exchange  his  baron's  coronet  for  an  earldom.  From  his 
own  account,  given  in  a  letter  to  Bishop  Newton,  the  manner 
in  which  this  dignity  was  conferred  was  such  as  to  give  him 
great  pleasure.  The  patent  of  his  creation  bears  date  October 
3 1st,  1776.  He  was  therein  designated  as  Earl  Mansfield  of 
Mansfield,  in  the  county  of  Nottingham.  The  title  was  granted 
to  himself  and  his  heirs  male,  or  in  default  of  such  to  Louisa 
Viscountess  Stormont,  and  her  heirs  by  Lord  Stormont  The 
patent  was  thus  drawn  out,  because  it  was  held  at  the  time 
that  an  English  peerage  could  not  be  limited  even  in  remain- 
der to  one  who  was  already  a  peer  of  Scotland.  Some  years 
afterwards  (1792,)  when  it  had  been  decided  that  this  could  be 
done,  a  new  patent  was  granted,  in  which  he  is  styled  Earl 
Mansfield  of  Caen  Wood,  in  the  county  of  Middlesex,  with 
remainder  to  Viscount  Stormont,  and  the  heirs  male  of  his 
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body.  The  later  of  these  patents  not  having  the  effect  of 
superseding  the  other^  it  happens  that^  at  this  time,  a  son  of 
the  then  Lord  Stormont  bears  the  title  of  Earl  Mansfield  of 
Caen  Wood,  in  the  county  of  Middlesex,  while  the  then  Lady 
Stormont,  who  is  still  living,  is,  in  her  own  right.  Countess 
Mansfield  of  Mansfield,  in  the  county  of  Nottingham. 

Caen  Wood,  the  place  named  in  the  latest  patent,  is  a  villa 
and  small  estate  so  called,  in  the  neighbourhood  of -Highgate. 
This,  which  had  only  been  his  occasional  residence,  before  the 
destruction  of  his  town  mansion  in  Bloomsbury  square,  after- 
wards became  his  more  constant  abode.  The  death  of  his 
lady,  which  happened  four  years  afterwards  (1784),  deprived 
him  of  an  affectionate  companion,  with  whom  he  had  enjoyed 
nearly  forty-six  years  of  uninterrupted  domestic  happiness. 
The  loss  must  been  to  him  irreparable  \  but  his  friends  and 
acquaintances  found  her  place  supplied,  and  the  honours  of  his 
hospitable  board  equally  well  performed  by  his  two  nieces, 
who  had,  for  some  time  before,  been  constant  inmates  of  his 
house,  and  continued  so  as  long  as  he  lived.  The  same  elegance 
and  propriety  for  which  his  domestic  establishment  had  always 
been  remarkable,still  continued  to  distinguish  it.  We  are  assured 
by  some  who  have  had  good  opportunity  for  observation,  that 
in  no  situation  did  Lord  Mansfield  appear  to  greater  advan- 
tage than  at  his  own  table.  The  dignified  manner  of  the 
judge  was  there  laid  aside  for  the  affability  and  the  ease 
of  the  polished  gentleman.  Nor  did  he  ever  suffer  the  pride 
of  genius,  or  of  great  acquirements,  to  seduce  him  into  the 
habit  of  displaying  his  intellectual  superiority  in  the  moments 
of  social  intercourse.  If,  as  Johnson  said  of  his  friend  Burke, 
the  man  of  genius  could  be  detected  even  by  an  ostler  to  whom 
he  might  give  directions  about  his  horse,  or  by  a  stranger  who 
might  take  refuge  from  a  shower  under  the  same  gateway  with 
him,  we  may  suppose  it  is  not  very  likely  any  one  should  pass 
several  hours  in  the  society  of  such  a  man  as  Lord  Mansfield 
without  making  the  same  discovery.  But  there  never  was  on 
his  part  any  studied  or  voluntary  exhibition  of  his  powers.  In- 
deed, he  was  generally  averse  from  introducing  any  topic  of 
conversation  that  might  call  for  much  exertion  of  thought. 
His  public  duties  gave  sufficient  occupation  to  the  severer  fa- 
culties of  his  mind  j  and  as  (to  make  use  of  Coke's  favourite 
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phrase,)  the  bow  cannot  be  kept  alvrays  bent,  he  was  glad  to' 
avail  himself  of  opportunity  to  relax  its  tension. 

An  anecdote  is  related  of  him,  which  shews  that,  even  much 
earlier  in  life,  he  not  only  enjoyed  but  felt  the  necessity  of  grant- 
ing himself  this  indulgence,  and  which  at  the  same  time  dis^ 
plays  his  character  in  a  very  favourable  light.  He  had  reason 
to  feel  himself  under  considerable  obligation  to  Lord  Foley,  who, 
if  report  speaks  true,  had  persuaded  his  family  to  let  him  make 
the  law  his  profession,  instead  of  the  church,  for  which  they  had 
originally  designed  him ;  and  had  obviated  all  objections  as 
to  pecuniary  matters,  by  volunteering  to  defray  the  additional 
expences  of  his  legal  education  out  of  his  own  purse.  The 
debt  of  gratitude  thus  incurred  by  the  young  lawyer  was  never 
afterwards  forgotten.  When  he  had  risen  to  eminence  at  the 
bar,  he  was  in  the  constant  habit  of  spending  his  Saturday 
afternoons  and  Sundays  at  the  old  nobleman's  country  mansion; 
and  upon  some  of  his  acquaintance  expressing  their  surprise 
that  he  should  forego  all  the  social  pleasures  at  his  command 
to  pay  his  accustomed  visit  at  so  dull  a  house,  he  assured  them 
that  he  thereby  enjoyed  the  double  gratification  of  giving  plea- 
sure to  a  tried  friend,  and  qf  allowing  his  mind  an  interval  of 
complete  repose. 

*  Probably  many  persons  were  in  the  habit  of  winding  up  to 
the  highest  pitch  their  expectations  of  the  instruction  they  were 
to  derive  from  the  conversation  of  one,  whose  reputation  for  wis- 
dom and  eloquCTice  ranked  so  deservedly  high ;  and  in  that  case 
it  was  not  at  all  unlikely  they  should  experience  a  feeling  of  dis- 
appointment when  they  found  him  merely  bear  his  part,  like 
an  ordinary  guest,  in  the  familiar  chit-chat  of  the  dinner  table. 
In  the  same  manner,  we  have  no  doubt,  many  an  idler  who  had 
consumed  his  morning  in  doing  nothing,  and  would  fain  have 
babbled  of  books  when  he  found  himself,  towards  evening,  in 
the  same  room  with  such  a  man  as  Gibbon,  must  have  been 
surprised  to  see  the  philosophic  historian  sit  down  to  the 
card-table,  and  bestow  as  much  apparent  attention  upon  the' 
kings  and  the  kAaves  in  his  hand,  as  he  had  been  giving 
during  the  previous  part  of  the  day  to  the  kings  and  the  knaves 
who  make  a  figure  in  the  affairs  of  the  lower  empire.  But 
we  venture  to  say,  any  one  who  had  known  what  it  was  to 
keep  all  the  faculties  of  his  mind  for  a  long  time  together  on 
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the  stretch,  would  be  as  little  likely  to  participate  in  this  as- 
tonishment or  disappointment,  as  a  sportsman  towond«rat 
seeing  a  brother  fox-hunter  fast  asleep  in  his  chair  after  a  hard 
run.     Only  the  indolent  or  the  unemployed  are  apt  to  commit 
the  common  injustice  (common  as  indolence  and  the  want  of 
occupation)  of  estimating  the  mental  powers  of  a  hard-working 
lawyer,  or  author,  by  such  a  display  of  them  as  he  may  choose 
to  make  in  private  society,  when  he  is,  perhaps,  making  an 
effort  to  keep  them,  as  much  as  possible,  in  a  state  of  inaction. 
It  is  not  every  chief  justice  of  the  King's  Bench,  who 
has  the  same  multiplicity  of  public  duties  to  burthen   his 
mind  that  fell  to  the  share  of  Lord  Mansfield.    There  tias 
never  been  <me,  for  example,  among  those  who  have  had 
a  seat  in  the  house  of  peers,  who  took  such  a  prominent  part  in 
the  debates ;  and  the  weight  attached  to  his  opinions  on  all 
questions  of  foreign  as  well  as  of  domestic  policy,  entailed 
upon  him  the   necessity  of  bestowing   deep   consideration, 
thought,  and  sometimes  also  research,  before  he  uttered  them. 
Then  his  duties  as  a  privy  councillor  were  not  to  be  performed 
without  much  labour.     For  many  years,  government  relied  al"*- 
most  solely  upon  him  for  the  decision  of  appeals  from  the  colo* 
nies;  and  these  were  much  more  numerous  at  that  time  than 
they  have  been  since  the  separation  of  America  from  the  mother 
country.     Perhaps  it  may  be  needless  to  add,  that  his  atten- 
dance in  court  by  no  means  constituted  the  whole  of  what  he 
was  called  upon  to  do  in  his  capacity  of  chief  justice  alone. 
Besides  the  customary  attendance  at  chambers,  many  of  the 
decisions  pronounced  by  the  bench  required  study  that  oc-r 
casionally  occupied  the  evenings  not  spent  in  attendance  at 
tho  House  of  Lords.    In  a  note  to  one  of  his  fellow  Judges,  at 
the  time  he  was  preparing  his  elaborate  argument  in  the  case, 
of  Taylor  v.  Horde,  he  gives  an  account  of  the  time  he  chose 
for  putting  his  materials  together.    *'  I  am  very  impatient," 
he  writes,  "  to  discharge  myself  entirely  of  it.  While  the  com- 
pany is  at  cards,  I  play  my  rubbers  at  this  work,  not  the  plea- 
santest  in  the  world  ;  but  what  must  be  done  I  love  to  do,  and 
have  it  over."  Now  when  the  mind  is  thus  continually  kept  on 
active  duty,  occasional  relaxation  is  as  necessary  to  recruit  its. 
strength,  as  cessation  from  bodily  toil  to  repair  the  animal 
forces.    In  both  cases,  too,  repose  is  a  positive  enjoym^nt^  and 
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iike  most  other  enjoyments^  is  better  appreciated  in  proportion 
as  it  is  more  seldom  tasted.  Another  of  his  letters^  giving  sin 
accomit  of  the  zest  with  which  he  indulged  in  complete  idle- 
ness^ during  along  vacation,  he  concludes  by  quoting  the  very 
just  remark :  ^^  Liber  esse  mihi  non  videtur  qui  non  aliquando 
nihil  agit." 

Perhaps  it  was  partly  in  consequence  of  Lord  Mansfield's 
general  abstinence  from  any  severe  exertion  of  his  mental  fa- 
cultieSy  except  such  as  the  duties  of  his  station  demanded, 
that  he  contrived  to  keep  them  unimpaired  up  to  the  latest 
period  of  a  long  Ufa.     Little  more  than  a  week  before  his  de- 
cease,  his  nephew.  Lord  Stormont,  on  asking  his  opinion  con- 
cerning a  law  case  in  which  he  was  concerned,  found  that  he 
still  retained  the  same  clearness  and  quickness  of  perception, 
for  which  he  had  been  always  remarkable,  and  that  his  powers 
of  reasoning  remained  also  entirely  unimpaired.    About  three 
years  before  this,  one  of  his  nieces  was  reading  Burke's  work 
on  the  French  Revolution,  which  formed  at  that  time  the  ge- 
neral topic  of  conversation,  and  happening  to  meet  with  the 
word  psephismata,  she  applied  to  a  gentleman  near  her  for  an 
explanation  of  its  meaning.     His  answer  was,  that  he  had 
considered  it  to  be  a  misprint  for  sophismata ;  but  Lord  Mans- 
field immediately  corrected  this  error,  and  after  a  short  pause, 
recited  from  memory  a  tolerably  long  passage  from  Demosthe- 
nes, wherein  the  word  in  question  was  employed,  and  explained 
by  the  context.  Hewas  then  inhis  eighty-sixth  year.  His  bodily 
strength  did  not  last  so  long.  His  increasing  infirmities  prevent* 
ed  him  from  taking  his  place  in  court  after  Michaelmas  Term, 
1787.    Probably  he  then  anticipated  a  return  of  health,  that 
might  enable  him  to  resume  his  seat  there,  for  he  did  not 
immediately  resign  bis  situation ;  but  finding  his  expectations 
on  this  score  disappointed,  he  gave  in  his  dismission  on  the 
4th  of  June,  in  the  next  year ;  having  thus  held  the  situation 
of  chief  justice  within  a  few  months  of  thirty-two  years.    As 
soon  as  his  resignation  was  made  known,  the  bar  came  to  the 
resolution  of  deputing  Mr.  Erskine,  then  one  of  the  leading 
counsel  in  the  court  of  King's  Bench,  to  convey  to  him  an 
address  of  farewell  in  their  name ;  and  accordingly,  about  a 
fortnight  afterwards,  (Jime  18,)  the  following  letter  was  sent 
to  hiih  at  Caen  Wood.    In  less  than  five  minutes  from  the 
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receipt  of  it,  his  answer^  ^hich  we  shall  also  subjoin,  was  de« 
livered  to  the  bearer. 

.  **  My  Lord, — It  was  our  wish  to  have  waited  personally 
upon  your  lordship  in  a  body,  to  have  taken  our  public  leave 
of  you,  on  your  retiring  from  the  office  of  chief  justice  of 
England  ;  but  judging  of  your  lordship's  feelings  upon  such 
an  occasion  by  our  own,  and  considering,  besides,  that  our 
numbers  might  be  inconvenient,,  we  desire,  in  this  manner, 
affectionately  to  assure  your  lordship,  that  we  regret,  with  a 
just  sensibility,  the  loss  of  a  magistrate  whose  conspicuous 
and  exalted  talents  conferred  dignity  upon  the  profession, 
whose  enlightened  and  regular  administration  of  j  ustice  made 
its  duties  less  difficult  and  laborious,  and  whose  manners  ren- 
dered them  pleasant  and  respectable.  But,  while  we  lament 
our  loss,  we  remember  with  peculiar  satisfaction,  that  your 
lordship  is  not  cut  off  from  us  by  the  sudden  stroke  of  pain- 
ful distemper,  or  the  more  distressing  ebb  of  those  extraordi- 
nary faculties  which  have  so  long  distinguished  you  among 
men  ;  but  that  it  has  pleased  God  to  allow  to  the  evening  of  a 
useful  and  illustrious  life  the  purest  enjoyments  which  Nature 
has  ever  allotted  to  it — the  unclouded  reflections  of  a  supe- 
rior and  unfading  mind  over  its  varied  events  ;  and  the  happy 
consciousness  that  it  has  been  faithfully  and  eminently  de- 
voted to  the  highest  duties  of  human  society,  in  the  most  dis- 
tinguished nation  upon  earth.  May  the  season  of  this  high 
satisfaction  bear  its  proportion  to  the  lengthened  days  of  your 
activity  and  strength !" 

.  '*  Dear  Sir, — I  cannot  but  be  extremely  flattered  by  the 
letter  which  I  this  moment  have  the  honour  to  receive.  If  I 
have  given  satisfaction,  it  is  owing  to  the  learning  and  can- 
dour of  the  bar  :  the  liberality  and  integrity^  of  their  practice 
freed  the  judicial  investigation  of  truth  and  justice  from  diffi- 
culties. The  memory  of  the  assistance  I  have  received  from 
them,  and  the  deep  impression  which  the  extraordinary  mark 
they  have  now  given  me  of  their  approbation  and  affection  has 
made  upon  my  mind,  will  be  a  source  of  perpetual  consolation 
in  my  decline  of  life,  under  the  pressure  of  bodily  infirmities, 
which  made  it  my  duty  to  retire. — I  am,  dear  Sir, 
With  gratitude  to  you  and  the  other  gentlemen. 

Your  most  affectionate  and  obliged  humble  servant, 

Caen  Wood,  June  18,  1788.    '  MaNSFJELD.** 

VOL.  V.  I 
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There  was  nothing  of  exaggeration  or  of  insincferibf  i|i  th« 
language  of  affection  and  attachment  towards  the  Veilerabte 
chief  justice,  thus  eloquently  expressed  by  Erskine  oti  behalf 
of  the  bar.     The  affability  and  kindness  of  his  manner  to^ 
wards  the  whole  of  the  profession  had  always  in  reality  been 
such  as  to  convert  into  a  pleasure  those  duties  Which  ate  cer- 
tainly as  irksome  as  can  well  be,  when  such  qualitieis  are  not 
to  be  found  on  the  bench.     And  they  were  displayed  tooi 
with  perfect  impartiality  towards  every  member,  of  the  bat. 
The  differences  of  silk  gown  and  stuff  gown^  of  large  or  small 
practice,  of  a  seat  in  the  front  or  in  the  back  row,  nbvet  <iau8ed 
the  slightest  distinction  in  the  uniform  urbanity   of  Lord 
Mansfield's  address  and  demeanour.    That  sort  of  undue  in- 
fluence with  the  bench,  which,  evefy  one  who  attends  the 
courts  will  admit,  has  s6metimes  been  painfully  eonspicuoa^ 
in  the  case  of  particular  counsel,  whether  acquired  by  fayour- 
itism,  or  by  the  assumption  of  superior  knowledg&>  or  emi^ 
nently  successful  practice,  was  never  to  be  remarked  in  the 
King's  Bench  while  Lord  Mansfield  presided  there ;  although 
like  most  other  judges  he  had  his  private  friends  among  them, 
and  although  the  bar  oould  boast  of  such  men  as  Mingay,  and 
Bearcroft,  and  Dunning,  and  Erskine,  and  many  others  whose 
names  will  long  continue  to  live  in  the  recollection  of  their 
successors.     The  junior  barristers  had  particular  reason  to  feel 
gratified  by  his  attention  to  them.     He  would  often  relieve  the 
timidity  or  the  embarrassment  of  an  inexperienced  young  man, 
by  a  few  words  of  encouragement,  or  an  observation  that  would 
throw  a  sudden  ray  of  light  upon  his  case.   He  also  instituted  a 
custom,  for  which  not  only  the  younger  members  of  the  pro- 
fession, but  the  public  in  general  ought  still  to  hold  them- 
selves indebted  to  him ;  one,  that  does  as  much  towards  faci^ 
Utating  the  dispatch  of  the  term  business  in  court,  as  equalizing 
the  distribution  of  a  considerable  portion  of  it  among  counsel 
of  different  standing.     This  was  the  going  through  th^  bar. 
Previous  to  his  time,  it  had  scaixely  ever  happened  that  ih 
one  day  motions  were  heard  from  more  than  the  two  or  three 
first  rows  of  benches  ;  and  when  on  the  following  day  the  hour 
would  arrive  for  movipg  the  court,  it  had  been  usual  to  com*" 
mence  again  with  the  attorney^eneral^  or  senior  king*s  coun- 
sel, and  go  on  as  before,  according  to  the  established  form  of 
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pi^^j^ii^e.  Thus,  a  junior  on  one  of  thfe  bftck  rows  twight 
trait  fcr  a  ternQ  or  ln^e  withtiut  having  an  opportunity  affbtd- 
ed  him  of  mbving ;  tlie  faecessary  consequence  df  vrhich  was, 
th^t  tli^hts,  rather  thto  inbtir  the  certainty  of  great  delay  in 
tiife  progress  of  k  cau&l3,  never  thought  of  entrusting  this  sort 
ef  business  t6  any  but  those  whti  claiih^d  the  right  of  pre- 
audience. Lord  Mansfield's  practiee  was  to  go  entirely  through 
t!ie  bar,  if  possible,  every  day,  in  the  same  manner  as  now  is 
done ;  but  if  time  pressed,  and  he  could  only  call  on  a  portion 
of  the  banisters,  he  began  the  next  day  precisely  whisre  he 
had  leflbflT,  and  heard  those  who  had  previously  mil^sed  their 
oppbrtiinity,  before  he  bfegan  again  within  the  bar.  The  be- 
nefits df  this  itieitfaod  iare  obvious ;  and  it  ife  to  be  regretted 
that  it  is  not  ktill  adhered  to,  so  far  as  regards  the  alternative 
adopted  whenever  the  court  coilld  take  but  part  of  thfe  mo- 


tions at  one  sitting. 


The  only  fault  ever  found  by  the  bar  with  Lbrd  Mansfield'fe 
deitoahour  on  the  behch,  was  the  habit  he  sotnetitHes  indulged 
ih  of  reading  the  newspaper,  or  writing  letters,  vthile  counsel 
Were  liddressing  iht  court  or  the  jury.  This  is  k  ciistonx  we 
certainly  shall  not  attempt  to  defend.  But  it  must  be  remark- 
rt,  that  this  neglect  of  the  speaker  was  always  more  apparent 
tJmn  real.  For  in  sumtiiing  up  the  fevidence.  Or  delivering  his 
Opinion,  as  thfe  tase  mi^ht  be,  it  was  evident  that  nothing  of 
ittiportance  had  escaped  him ;  khd  it  is  to  be  supposed,  (hat 
t^ose  who  were  convinced  by  constant  experience  how  fully 
he  pofesesrfljd  the  poWer  of  thus  ditiditig  his  attention,  were 
ready  to  pardon  the  mere  semblance  of  bestoiving  it  altoge- 
thter  upon  matters  foreign  to  thfe  business  in  hand.  Casual 
frequenters  of  the  court,  who  were  not  diiily  accustomed  to  wit- 
ness the  display  df  liis  astonishing  memory,  would  occasioti- 
lAly  expect  nothing  less  than  to  find  him  embarrassed  and  con- 
fused, when  he  began  the  recapitulation  of  evidence  or  afgu- 
metits,  of  which  he  had  iiot  only  tak^n  no  note,  butliad  been 
to  all  appearance  a  very  inattentive  auditor  ;  so  th^t  when,  on 
laying  dov^n  his  tiewspaper,  he  went  minutely  through  the 
i^'hole,  hot  fbtge'ttihg  or  mis-stating  so  much  as  the  name  of 
a  single  case  or  a  single  witness,  their  wonder  knew  no  bounds. 
Vtt  there  was  rtiuch  more  to  adtoire  than  the  mere  display  of 
memory.    'Thi6re  Wa^  the  statettient  of  thfe  CasSfe,  in  itself  worth 
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an  argument^  the  clear  arrangement  of  facts,  the  acute  de- 
duction of  inferences,  the  ready  replies  to  objections,  and  the 
conclusion  so  plainly  suggested  to  the  hearers,  long  before  it 
was  announced,  that  the  least  able  reasoners  might  be  betrayed 
into  a  high  opinion  of  their  own  discernment,  for  perceiving 
what  the  consummate  art  of  the  speaker  had  made  it  quite 
impossible  they  should  not  perceive. 

During  the  whole  period  of  his  chief  justiceship,  the  court 
seldom  or  ^yer  failed  to  be  crowded  in  term  time  with  a  con- 
course of  students,  who  frequented  it  as  the  best  school  of 
legal  instruction  they  could  attend.  Indeed,  previous  to  Judge 
BuUer's  rapid  rise  at  the  bar,  and  early  promotion  to  the  bench, 
which  induced  young  men  to  pursue  the  same  course  of  study 
he  had  so  ably  profited  by,  and  first  rendered  general  the 
practice  of  passing  the  greater  part  of  their  noviciate  in 
the  chambers  of  a  special  pleader,  a  constant  attendance 
upon  the  courts  had  been  the  most  usual  method  adopted 
for  the  acquirement  of  practical  knowledge  of  the  law. 
Lord  Mansfield  always  appears  to  have  taken  quite  a 
fatherly  interest  in  their  progress,  and  to  have  made  it  a  part 
of  his  duty  to  afford  them  every  facility  of  acquiring  solid  and 
correct  information.  Whenever  he  was  about  to  pronounce 
the  decision  of  the  court,  in  a  cause  that  had  been  argued 
some  time  before,  he  generally  called  upon  one  of  the  counsel 
concerned,  to  give  a  statement  of  the  case,  for  the  benefit  of 
the  students,  before  he  began  to  deliver  the  judgment;  and 
numerous  instances  are  recorded  in  Burrow's  Reports,  of  his 
stopping  to  explain  obscure  points  of  law  or  of  history  con7 
uected  with  the  case,  to  give  his  opinion  upon  the  character  of 
paiticular  books,  or  to  refute  some  erroneous  doctrines  sup- 
ported by  strong  authority ;  all,  as  he  expressly  used  to  state, 
that  the  students  might  not  be  misled.  We  know  not  what 
finer,  or  more  instructive  lectures  they  could  have  listened  to 
than  the  elaborate  arguments,  rich  with  historical  illustration, 
and  judicious  comment,  by  which  he  explained  the  grounds  of 
the  decisions  in  such  cases  as  Taylor  v.  Horde,  or  Millar  v. 
Taylor,  or  Wyndham  v.  Chetwynd,  or  a  host  of  others  we 
might  quote. 

Though  his  general  deportment  on  the  bench  was  charac- 
terized  quite    as    much   by    dignity,  as   by  courtesy   and 
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suavity  of  manner^  he  did  not  consider  it  incumbent  upon 
him  to  preserve  so  much  stateliness,  but  that  he  might  occa- 
sionally relax  the  muscles  of  the  court  with  a  jest.  When 
Macklin  had  recovered  seven  hundred  pounds  damages  in  an 
action  for  a  conspiracy  to  hiss  him  off  the  stage,  and  after  the 
delivery  of  the  verdict  declared  it  was  not  his  intention  to  de- 
mand the  sum,  he  received  for  his  generosity  and  forbearance 
a  compliment  from  the  chief  justice^  which  he  afterwards 
used  to  tell  of  with  as  much  delight  as  of  Pope's  <^clamation 
on  seeing  him  play  the  part  of  Shylock.  "  Mr.  Macklin/'  said 
his  lordship,  **  I  have  many  times  witnessed  your  performances 
with  great  pleasure ;  but  in  my  opinion  you  never  acted  so 
finely  as  upon  this  occasion."  A  prisoner  being  once  tried 
before  him  for  stealing  a  watch,  he  was  directing  the  jury  to 
find  the  value  of  it  under  one  shilling,  with  the  view  of  avoid- 
ing the  conviction  for  grand  larceny,  when  the  prosecutor 
interrupted  him  by  calling  out :  "  A  shilling,  my  lord !  why 
the  very  fashion  of  it  cost  me  more  than  five  pounds !  ** 
**  Oh  !  sir,"  said  Lord  Mansfield,  *'  we  cannot  think  of  hang- 
ing a  man  for  fashion's  sake."  The  facetious  Serjeant  Davy 
had,  one  morning,  been  subjecting  a  Jew  to  a  long  cross-exa- 
mination, in  order  to  prove  his  incompetence  to  be  received  as 
bail.  The  amount  required  happened  to  be  a  very  small  one, 
and  the  Jew  was  dressed  in  a  tawdry  suit  all  bedizened  with 
tarnished  lace.  His  lordship  at  length  interfered  :  "  Nay, 
brother  Davy,"  he  said,  *'  you  surely  make  too  much  of  this 
trifle — don't  you  see  the  man  would  bum  for  a  greater  sum  ?" 
With  another  brother  of  the  coif  (Hill)  he  sometimes  ventured 
upon  a  species  of  joke  that,  it  must  be  owned,  almost  tres- 
passed on  the  bounds  of  indecorum.  The  Serjeant  was  a  man 
who  possessed  deep  and  varied  stores  of  learning.  He  had  been 
distinguished  at  Cambridge  both  as  a  classical  scholai'  and 
mathematician,  and  had  since  acquired  extensive  reputation 
for  the  profundity  of  his  legal  knowledge,  particularly  on  the 
subject  of  real  property.  Indeed  there  is  no  doubt  he  had  moreof 
mere  legal  learning  than  Lord  Mansfield  ;  but  he  was  so  wholly 
deficient  in  the  art  of  turning  it  to  account  in  public,  that  there 
was  as  much  difference  between  the  practical  value  of  the 
knowledge  possessed  by  them,  as  between  that  of  a  block  of 
coal  and  a  diamond,  both  of  which  are  but  different  modi- 
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Rations  of  the  sfilf'^saiQe  i^ubstafioe. .  Ai^ong  his^  co^t^i^- 
poraiiieB  at  th^  bav  b^  always  v^eiU  by  i,\i^  n,a9Qe  of  Serjeanl^ 
I^abyrintb;  for-  b^  inevQr  ^tteippteci  tq  s^rgue  ^  ps^  ydth^. 
out  speedily  involving  himself  in  s^ucb  a  maze  as  bewildered 
l^TO^f  fio  less  tbjan  ^s  h^r^r^r  O9  such  QccasioQftbis  inn 
teJleet  and  bU  ^^sesi  wpuld  ^eeiu  alike  enwrap|>ed  in  a  mbt  j 
lie  would  9tapd  mo^i0i;)le$$  in  one  pQ&ture^  his  eyei^  half  closed 
QX  4in)ly  |ixed  on  V'^ca^cy,  and^  wholly  uncon^iovis  of  the 
fMT^sence  of  the  auditory^  would  iroll  forth  sentence  after  sen-i 
tenee,  heap  tautology  g^  tautql^gy,  and  ^t>dea«Quring  to  ex*-, 
pls^in  on9  obscurity,  go  qn  propounding  othei^a  still  more  obr 
spure,  like  a  beavyrlaflen  horse  floundering  in  hoh  wive,  and 
^inl^ing  the  ^eepev  the  snore  he  labours  to  extric^.^  hiinself. 
It  ipqy  be  suppQsed[  the  gravity  qf  the  bar  was  not  ^itogethev 
pfoof  against  soridiculqusane^^bibition.  By  the  time  smiles  ha^ 
inoreased  to  titt^ripg,  and  tittering  was  well  nigh  ei^paqding 
i|fv|o.  a  mqs^  audible  laughi  Lord  Mansfield  woulc^  generally 
rnte^ferei  and  call  upon  the  learned  Serjeant  by  name*  4^s.he 
was  rather  ^eaf,  av^  besides  wholly  wrapt  up  in  his  own  apon 
culatiqnSfe  the  call  was  generally  repeated  three  or  four  timea 
before  he  stopped  ;  anc(  then  some  enquiry  after  the  state  of 
hi^  health  woul^.  often  turn  oiift  to  be  the  only  matter  for 
which  the  chief  j^ustioe  had  intefrupted  him.  We  kf^w  na| 
^^hejther  Seijewt  Hill  inwardly  ji^e^nted  this  sort  of  quizzing, 
but  it  certainly  is  sufficiently  evident  from  the  notes  he  w^ 
in  the  habit  of  writing  on  the  margin  of  his  copy  of  Burrow'^ 
Reports  (which  notes  are  inserted  in  the  modern  edition  of 
that. work >5»  that  he  fel$  any  thing  hut  a  friendly. (fispoi^itioP 
towards  Lord  Mansfield. 

The  long  and  eminently  useful  career  of  ^hi^  illy^^rioua 
man  was  finally  closed  on  the  19th  of  March  1793,  he  being, 
then  in  his  eighty-ninth  year.  Though  not  free  from  the  in* 
firmities  of  age  during  the  latter  part  of  his  life^^h^  underwent 
little  or  nq  bodily  sufferings  Nor  was  his  death  occasioned  hy 
any  painful  or  violent  disease.  The  first  i^yq^ptom^  of  illness 
were  felt  qn  Sunday,  March  10th  :  he  shortly  ^ftefwavd^  fell 
into  a  kind  of  stupor,  and  this  settled  intp,  a  trap9e  ^  com- 
piete>  that  no  other  mode  could  be  devised  to  affpifd  hia\  tfa^ 
slightest  sustenancci  except  that  of  occasionally  wetting  hJ9  hp^ 
with  a  feaiher  sdipped  in  wine  or  vineg'ar.  On  the  IS^b  v«ry 
little  appearance  of  life  could  be  detected ;  some  appearance 
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of  mortificalioa  began  already  to  be  visible ;  and  in  this  state 
be  lingered  on  till  the  19th«  when  he  sank  by  an  almost  im*" 
perceptible  transition  into  death.    On  the  morning  of.  the 
S8th  of  the  same  month  his  body  was  privately  interred  ia 
the  same  tomb  with  the  remains  of  his  lady>  in  Westminster 
Abbey ;  according  te  a  wish  expressed  in  his  will,  that  he 
might  be  suffered  <lo  show  this  mark  of  respect  to  the  place 
ef  his  early  education.    It  had  been  the  intention  of  the  judges 
and  members  of  the  bar  to  testify  their  respect  for  his  memory 
by  assembling  in  full  numbers  to  attend  the  funeral;  but 
the  design  was  abandoned  on  their  being  informed  it  had 
been  his  own  desire  that  the  ceremoay  should  be  as  private  as 
possible.    A  bequest  of  fifteen  hundred  pounds  having  been 
left  some  years  previously,  by  a  Mr.  Bailey»  to  defray  the  ex- 
pence  of  a  monument  to  his  meosory,  Flaxman,  who  had  then 
just  retunied  ffom  his  studies  at  Rome,  was  deputed  to  execute 
one,  and  it  wa#  placed  on  the  spot  where  he  had  been  buried^ 
between  the  tombs  of  of  Lord  Chatham  and  of  Lord  Robert 
Manners.    The  bulk  of  his  fortune,  which  was  Tery  consider*- 
aUe,  comprising  it  is  said  upwards  of  26,000/.  a  year  on  mort«- 
gagesy  besides  property  otherwise  invested,  descended  with  his 
title  to  his  nephew,  Lord  Stormont.     Considerable  legacies 
were  left  to  his  two  nieces,  the  honourable  Anne  and  Marjory 
Murn^y,  to  whom  the  king,  in  compliment  to  the  memory  of  < 
their  uncle,  shortly  afterwards  (April  17d3)  granted,  by  his 
royal  sign  manual,  the  same  pre-eminence  and  precedence  as  if 
they  had  been  daughters  oi  an  Earl  of  Great  Britain.    Among 
the  other  bequests  was  one  of  2000/.  to  Judge  BuUer,  who 
had  been  indebted  to  the  friendship  of  Lord  Mansfield  for 
his  early  promotion  to  the  bench  ;  and  would  have  been  no* 
minated  as  his  successor,  but  for  the  debility  of  his  health,  in 
consequence  of  which  the  chief  justiqeship  was  given,  with 
a  peerage,  to  Sir  Lloyd  Kenyop,  the  Master  of  the  Rolls. 

With  the  exception  of  the  celebrated  answ-ei^  (drawn  up  in 
1762,  when  he  was  solicitor-general)  to  the  memorial  of  M. 
Michel,  the  secretary  to  the  Prussian  embassy,  which,  though 
it  bears  the  signature  of  other  law  officers  besides  himself,  we 
know  to  be  entirely  his  composition,  we  are  not  aware  thai 
any  proofs  of  his  talents  as  a  writer  have  been  preserved.  The 
protest  against  the  repeal  of  the  American  stamp  act,  which 
was  entered  on  the  journals  of  the  house  of  lords  in  1776, 
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during  the  time  when  he  was  in  opposition  to  the  administra'^ 
tion,  is  also  supposed  to  have  been  dictated  by  him  through^ 
out.  It  is  allowed  to  be  one  of  the  ablest  performances  con-s- 
tained in  the  records  of  parliament ;  as  the  former  production 
assuredly  is  a  model  for  state  papers.  The  general  belief, 
which  is  expressed  in  the  verses  of  Cowper  we  have  already 
quoted,  was^  that  several  manuscript  compositions  of  his  own 
were  consumed  by  the  conflagration  of  his  house  in  Blooms- 
bury-square  ;  but  this  was  merely  a  vague  supposition,  and 
as  it  is  well  known  that  he  never  was  fond  of  writing,  we  may 
infer  that  it  was  incorrect.  The  grandest  monument  of  his 
genius  is  assuredly  the  commercial  jurisprudence  which  he 
created  and  brought  to  maturity.  ^ 

In  stature  Lord  Mansfield  was  not  above  the  middle  size. 
His  personal  appearance  was  extremely  prepossessing,  and 
this  natural  advantage,  wbiefa  is  of  more  importance  to  an 
orator  than  is  perhaps  usually  supposed^  he  improved  by  the 
consummate  grace  and  propriety  of  his  gesture  in  speaking ; 
in  the  same  manner  as  he  gave  additional  effect  to  the  natural 
melody  of  his  voice,  by  his  skill  in  modulating  it.  The  brillian- 
cy and  vivacity  of  his  eye  was  such  as  could  not  fail  to  catch 
the  attention,  and  gave  token  of  the  acuteness  and  vivacity  of 
his  intellect.  The  general  expression  of  his  countenance  is 
probably  familiar  to  most  of  our  readers,  from  the  many  Uke- 
nesses  of  him  that  have  been  painted,  and  reproduced  in  the 
shape  of  engravings.  The  originals  of  two  miniatures  by 
Yanloo,  taken  in  the  earlier  part  of  his  professional  life,  are 
still,  we  believe,  in  the  possession  of  private  individuals.  Be- 
sides the  portrait  painted  by  Martin  for  Christ  Church,  there 
is  another  by  the  same  artist,  representing  him  in  the  court 
dress  he  wore  when  presented  to  the  king  and  queen  of  France, 
during  a  short  visit  he  paid  to'  his  nephew  at  Paris  in  the  year 
1774.  He  also  sat  twice  to  Copley,  at  the  request  of  his  friend 
Justice  BuUer ;  and  once  to  Sir  Joshua  Reynolds,  on  the  soli- 
citation of  the  corporation  of  London,  who  were  anxious  to 
adorn  Guildhall  with  the  portrait  of  one  who  had  done  so 
much,  on  that  very  spot,  to  claim  the  gratitude  and  the  res- 
pect of  the  merchants  of  England.  Trinity  Hall,  Cambridge, 
has  a  bust  of  him  by  Nollekens. 

There  can  be  little  occasion,  we  think,  for  adding  to  this 
sketch,  however  feeble  and  imperfect,  of  the  life  and  character 
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"of  Lord  Mansfield,  any  formal  refutation  of  the  calumnies  ^hich 
personal  jealousy  or  political  enmity  have  directed  against  him. 
We  have  already  alluded  to  the  most  serious  of  them ;  and  we 
are  even  not  v^ithout  apprehension  that  in  so  doing,  we  may  ap- 
pear sometimes  to  have  committed  the  fault  which  of  all  others 
we  should  be  most  anxious  to  avoid,  namely,  that  of  pleading 
for  him  as  an  advocate,  rather  than  endeavouring  with  strict 
impartiality  to  form  a  calm  j  udgment  as  to  his  merits.  If  this 
be  so,  we  can  only  say,  that  we  have,  at  least,  done  all  in  our 
power  to  guard  agamst  this  besetting  sin  of  biographers.  It 
is  only  on  mature  consideration  of  the  charges  made  against 
him,  that  we  have  arrived  at  the  conviction  of  their  injustice. 
As  to  his  political  opinions,  we  think  it  quite  unnecessary  to 
uphold  them,  in  order  to  justify  his  adoption  of  them.  That 
he  was  sincere  and  honest  in  his  belief  of  their  soundness, 
and  always  consistent  in  his  advocacy  of  them,  is,  in  our  es- 
timation, quite  sufficient  for  that  purpose.  With  respect  to 
his  merits  as  a  judge,  we  consider  them  beyond  all  praise. 
We  believe,  indeed,  that  the  opinion  of  the  public  in  ge- 
neral, as  well  as  of  the  legal  profession,  is  quite  made  up 
on  this  point ;  and  that  we  shall  run  little  risk  of  contradiction, 
when  we  declare  that,  in  our  estimation,  he  has  done  more 
for  the  jurisprudence  of  this  country,  than  any  legislator,  or 
judge,  or  author,  who  has  ever  made  the  improvement  of  it 
his  object. 
B. 

ART.  IV.— MEDICAL  JURISPRUDENCE. 
No.  V.  CASE  OF  MR.  ST.  JOHN  LONG. 

The  recent  achievements  of  Mr.  St.  John  Long  have  been 
attended  with  a  publicity  highly  distressing  to  his  surviving 
patients,  and  at  least  embarrassing  to  himself.  The  result 
has  been,  that  in  the  fulness  of  his  fame  he  seems  removed 
for  ever  from  the  sphere  of  his  extended  usefulness,  to  share 
the  immortality  of  the  Williamses  *  and  Perkinses  *  of  other 

*  Mrs.  WilliamSi  a  lady  who  long  preceded  and  far  outwent  the  Baron  Heur- 
teloap ;  for  though  both  attacked  the  cause  of  disease  in  its  own  quarters,  she  used 
no  violent  instrument  like  the  Brisecoque,  but  dissolved  the  stone  with  a  gentle  de- 
coction of  egg  shells.  '  » 

'  Perkins,  whose  theory  of  disease  was  almost  identical  with  St.  John  Long's 
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dfijr^ )  yM  boldmg  a  loftier  sLatim  tb»a  trbcM  worthies ;  for 
iPbiliMt  iyim  witfdieB  were  merely  innoe^ovp*  00  one  will  ven<- 
ture  to  charge  his  specific  with  the  same  iaeipiid  quality. 
N^KtKiog  in  hifl  practice,  however,  beGi^me  him  tihe  the  leaving 
^  it )  fi»r^  althiuigh  in  this  quacking  a«d  quack-delnded  age^ 
Hiiieh  benefit  c^QOOt  be  hoped  from  the  example,  yet  the 
trial  which  ensued  from  the  experiment  am  Mise  Caahin  may 
p^rbajps  aid  future  judges  in  deaidiog  how  far  a  medjcal 
pi^t^titioner  may  trifle  with  the  lives  of  bis  patients  without 
subjecting  himself  to  criminal  penalties  $  apd  so  far*  at  least, 
Mn  $t.  John  Long  has  dene  the  state  some  service,  in  assisir 
ing  to  briag  so .  doubtful  and  important  a  question  to  a  eon^ 
otusion  one  way  or  the  other.  Attract^  by  thip  inteiestr 
ng  topie,  we  are  induced  to  diverge  a  little  from  the  regular 
po^^rae  of  these  articles,  and  without  hazarding  an  opinion  of 
our  own,  t<^  state  the  more  material  argumeata  by  which  the 
legality  of  the  verdict  returned  by  the  coromr's  jury>  and  of 
the  proceedings  whieh  ensued  thereoi)y  has  been,  or  may  be, 
supported  ov  assailed.  ^  It  will  be  seen;  (bat  tbr9ughout  this 
inquiry  we  aasi|metbat  the  application  used  by  the  empiric  was 
\be  immediate  cause  of  mortification  ]  that  he  was  partially 
igooeant  of  its  deadly  nature,  and  entirely  so  of  the  commonr 
a^ptoms  of  mortification  and  approaching  death.  Those, 
and  there  are  slqch,  who  doubt  these  facts,  softer  rea4ing  the 
evidence  on  the  two  inquests  and  the  trial,  we  must  leave  in 
their  desperate  credulity  to  make  common  cause  with  the 
votaries  of  the  magnetic  lady,  and  the  patient  remnant  of  the 
faithful  who  y^t  tarry  fqr  the  second  comiqg  of  Johanna. 

A  very  rapid,  sketch  of  the  principal  statutes  and  charters 
relating  to  the  ooU^s  of  physioians  and  aui^eons  will  be 
neceissary  to  diftplay  cl^^rly  the  refil  differepce  of  position 
between  practitipners  licensee}  ^n.d  unlicensed.  On  thjs,  soine 
gjreat  authorities  have  ips^intained,  the  liabi4ity  of  a  man  tq  a 
criminal  prosecutiqn  for  the  ^^stri^ctipji  of  bi^  patient  de- 
pends.    We  shall  endeavour  to  show  the  contrary. 

The  3  H.  8.  c,  11,  entitle^  •'  An  act  for  the  apppinting  of 
physicians  and  surgeons,"  forbids  the  practice  of  physic  or 
surgery  in  London,  or  within  seven  miles  thereof,  unless  by 
such  persons  as  have  been  examined,  approved,  ^nd  admitted 

asserted  thaft  all  maladies  were  occasioned  by  the  presence  of  a  morbid  fluid  in  the 
body,  which  he  was  accustomed  to  beguile  away  by  mesins  of  metallic  tractors. 


by  tbfl  Bidiof^  of  London  ov  Hy  th^  Dean  of  P»ul'^>  a«iiq|ed 
by  ^peipl  pAi^9^  Qf  Ib^  fs^cullyn  It  imposes  a  p^wUtiy  of 
^  9i  naop^^  f>Q^  all  wb0  dKerciBe  the  professicpi  vitbout  ewr 
fi^fi^iiig  te  thist  preUDuoaiy*  S^iwilarly,  m  otbor  partB  of  Mnn 
^q<l*  the  f^ppvevil  of  the  biibop  of  the  .dioeeee  is  r^uived  to 
eiif^ble  eaodidfttes  to  practbe,  The  act  aaves  the  priyitegea 
of  the  two  universities^. 

The  chartfp  graated  to  the  ocUege  of  pjiysioiaofl,  10  H.  8.» 
£^d.  wnfym^  aod  enlarged  by  eubsequent  acts»  14  &  16  H.  & 
aS«»  I  Mar.  8e^t9«  6«9.>  and  hy  the  later  chartece*  S  Oet^ 
Ig  Jac,  ]«  and  86th  Maceb,  15  Gap.  2*  gives  to  that  body 
many  mmt  itapertant  immuuitics  and  privileges.  Among- 
other  things  they  are  empowered  to  elect  four  ceneoos  f^n-^^ 
nually*  whQ  may  punish  by  fine  not  eKceediug  IQA,  and  by^ 
imprisonme^  nint  e]:eeeding  14  days,  any  pbytician  guilty  of 
malpractice  within  their  junsdietion*  and  may  also  reaover 
against  every  unlieensed  pmctitloner  the  penalty  of  10/.  e 
month  for  the  benefit  of  the  college  in  any  court  of  reoofd* 

Very  aimilar  has  been  the  eoupse  of  legislation  with  regard: 
to  the  ehirurgieal  profession.  The  32  Hen.  &  e.  42.  entitled* 
*<  An  aot  foi  barbers  and  surgeons/'  first  distinguiahfe  be* 
tween  the  two,  and  repognisses  the  latter  as  a  body.  But  it. 
shwld  seem^  that  the  general  provisione  of  the  3d  Iien«  8i«' 
above  quoted^  were  found  toe  rigid  for  the  then  praetiee  of 
surgery,  and  a^eordingly  an  act  waa  passed,  34  &«  36  Hen.  8, 
c,  8,  which  recites  the  evils  that  had  accrued  from  the  former 
on  account  of  the  avarice  of  the  monopolist  surgeons,  and 
gives  permission  of  acting  without  license  to  *^  divars  honest 
persons  whom  Qod  hath  endued  with  the  knowledge  of  ti^e 
nature,  kind,  and  operation  of  certain  herbs,  roots  and  waters, 
axid  the. using  and  ministering  of  them  to  sueh  as  been 
pained  with  custom^tble  diseases,  as  women^s  hveaats  being 
sore,  a  pin  and  the  web  in  the  eye,  uncomefi  of  hands^  burnings, 
sealdings,  sore  mouths,  the  at^ne,  strangury,  saucdim,  and 
n)orphew>  and  suoh  other  Uke  diseases."  The  chartear, 
\^  Aug.,  &  Car.  1.  confirmed  by  charter  22  Maroh,  40  Cko.  3., 
restores  the  interdict  against  practising  without  license,  and* 
imposes  a  fine  of  6/.  (to  be  levied  by  the  masters  and  governora 
of  the  Qoliege)  for  every  time  unauthorised  persona  shall  exerr 
ciae  the  profeasion. 
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It  will  be  seen  from  the  preceding  regiilatioug,  that  in  the 
punishment  for  malpractice,  no  respect  of  persons  was  con- 
templatedy  but  all  were  equally  liable  to  fine  or  imprisonment 
by  whatever  title  they  took  upon  themselves  to  exercise  the 
healing  art ;  and  so  it  was  expressly  decided  by  Lord  Holt  in 
Dr.  Groenvelt's  case.     If,  then,  we  suppose  that  these  enact- 
ments were  intended  for  the  general  good,  a  supposition,  per- 
haps unwarrantable,  considering  what  kings  first  sanctioned 
them,  it  might  very  fairly  be  concluded,  that  in  earlier  times, 
at  least,  no  difference  of  criminality  was  recognised  between 
practitioners  licensed  and  unlicensed  when  convicted  of  gross 
misconduct.    The  charters  did,  indeed,  and  perhaps  useftilly, 
impose  a  moderate  fine  on  adventurers  unapproved  by  the 
colleges,  to  deter  the  ignorant  from  undertaking  so  hazardous 
a  profession ;  but  they  made  decided  malpractice  as  punish- 
able in  the  regular  physician  as  the  quack.     If  so,  it  is  surely 
but  a  fair  analogy  to  say  that  the  common  law  had  equal 
power  to  visit  both  classes  of  persons  in  cases  of  a  very  gross 
nature ;  and  that,  if  any  circumstance  could  warrant  an  in- 
dictment for  manslaughter  against  an  unlicensed  empiric  who 
caused  his  patient's  death,  the  same  must  also  warrant  it 
against  the  most  strictly  qualified  el^ve  of  the  colleges.     Their 
approval  was,  indeed,  a  pledge  that  he  would  exercise  his 
profession  rightly,  but  might  be  forfeited  like  other  pledges ; 
it  ooiild  not  be  a  protection  and  indemnity  to  him  from  the 
consequences  of  inexcusable  misconduct.     Whence,  then,  has 
arisen  the  popular  opinion  sanctioned  by  Lord    Coke   and 
others  of  less  note,  that  the  criminality  of  maltreatment  de- 
pended on  the  condition  of  the  party  prescribing  ?     Chiefly, 
as  it  seems  to  us,  for  the  following  reason. 

In  the  times  of  nearly  universal  ignorance,  when  the  char- 
ters before  mentioned  were  first  framed,  a  luckless  patient 
might  be  put  to  death  by  any  professor  of  the  healing  art 
with  small  risk  of  a  criminal  prosecution.  The  public  were 
not  then,  as  now,  in  some  degree  capable  of  judging  whether 
the  destruction  or  long  protracted  maladies  of  their  neighbour 
were  the  work  of  nature  or  the  doctor.  The  simplest  physical 
laws,  the  nature  of  common  remedies,  and  common  symptoms 
was  known  to  a  few  physicians  only,  and  they  were  not  in- 
clined to  take  any  measures  tending  to  enlighten  others  in 


Medical  Jurisprudence,  125 

their  mystery.  Was  the  malpractiser  one  of  their  own  body, 
they  would  be  disposed  to  throw  a  veil  over  his  ignorance  or 
negligence  ;  was  he  an  unlicensed  intruder  on  their  domain, 
they  preferred  employing  the  powers  given  by  their  charters 
to  crush  him,  to  calling  on  the  public  for  the  impoiSition  of  a 
heavier  penalty  by  explaining  the  real  quality  of  his  offence. 
They  were  most  active  in  extinguishing  quacks,  but  neglect- 
ful in  avenging  their  victims.  It  is  tolerably  clear,  then, 
from  the  interest  of  medical  men,  and  the  ignorance  of  other 
people,  that  if  the  law  had  any  power  to  punish  criminally  for 
extreme  maltreatment,  that  power  was  not  likely  to  be  exer- 
cised in  earlier  times.  But  whilst  the  law  lay  powerless  or 
slumbering,  the  colleges  carried  on  a  most  violent  and  suc- 
cessful war  against  empirics  of  all  descriptions.  By  a  facile 
confusion  of  ideas,  the  world  learned  to  believe  the  latter  pu- 
nished for  the  abuses  of  their  practice,  and. not  for  their  prac- 
tice itself;  it  saw  them  only  subjected  to  certain  penalties, 
and  concluded  that  in  all  respects  they  stood  on  different 
grounds  %)m  regularly  educated  physicians  and  surgeons.  As 
the  proceedings  of  the  colleges  have  frequently  been  most 
severe  and  uncalled  for,  with  this  feeling  another  has  grown 
up  in  the  public  mind, — a  sympathy  with  the  persecuted  body ; 
and  the  result  of  the  two  combined  has  been,  that  many  per- 
sons of  good  sense  and  good  faith  imagine  that,  had  Mr.  St. 
John  Long  been  a  regularly  bred  practitioner,  he  neither 
could  nor  would  have  been  proceeded  against  criminally  on 
the  recent  occasions.  That  he  would  have  been,  however 
regularly  qualified  to  kill,  we  firmly  believe,  considering  the 
enormity  of  the  cases :  that  he  could  have  been,  we  also  be- 
lieve, just  as  lawfully  in  the  character  of  President  of  the 
Royal  College  of  Physicians,  as  in  that  of  present  quack  and 
ci-devant  house-painter;  although  a  coroner's  jury  might  cer- 
tainly have  boggled  a  little  in  returning  a  verdict  of  man- 
slaughter against  Sir  Henry  Halford.  So  far  for  the  reason 
of  this  distinction  of  criminality  with  respect  to  persons ;  let 
us  now  look  into  the  authorities. 

The  following  statement  of  the  law  occurs  in  Blackstone's 
Commentaries.  "  If  a  physician  or  surgeon  gives  his  patient 
a  potion  or  plaister  to  cure  him,  which  contrary  to  expectation 
kills  him,  this  is  neither  murder  nor  manslaughter,  but  mis- 


198  Medical  JumpmdeHce. 

aii)i^Mt«re  5  and  he  s^H  hdt  be  ptittished  criminally,  how^ev^er 
UaUe  iie  migbt  fowaerly  ha-ve  been  to  a  citil  tttMtin  for  neglect 
or  ignomtice ;  but  it  hath  b^eh  hotdeh^  thut  if  it  be  not  a 
reguinr  physician  of  surgeon .  who  administers  the  tnedicine 
or  performs  the  op^ation,  it  is  Manslaughter  hi  the  least/'  ^ 

This  doctrine  of  Blaokstone'S  is  derived  from  his  favourite 
Lord  Coke  :  ^  Gic^e  supports  his  opinion  by  ho  authority  save 
that  of  Britton*  The  following  is  the  passage  quoted.  '*  6t 
pur  ceo  qWB  cette  felonie  puri^  estre  ftiite  par  colour  de  jtige- 
ment  par  faux  physiciehs  et  pat  taanveyii  surrigiens.  ^  This 
is  not  very  clear  or  itopoirtatiti  To  Lord  Coke's  opinion,  so 
slightly  supported,  We  may  venture  to  oppose  Sir  Matthew 
Hale'a,  who  much  qi:^stions  Ae  law  of  this  determination.* 

"  If  a  physician  give  a  person  a  potion  without  ai»y  intent 
ef  doing  him  any  bodily  htrftj  bW;  with  intent  to  <;ure  or 
prevent  a  disease,  and  ^ftonttftty  to  the  expectation  of  the 
patiait  it  kills  hitn/this  is  no  homicide;  and  the  likeof  a  chir« 
argeon,  3  Edw.3.  Coton.  163. ;  and  I  hold  their  opinion  to  be 
erroneous  that  think,  if  he  b^  no  licensed  chirargeoto  or  pfaysi-. 
cian  that  occ&aiohs  this  finseha^e^  that  then  it  is  felony ; 
for  physic  and  salves  were  before  li<5ensed  physicians  aiid 
chirurgeons,  and  tfeerefDte,  if  they  be  not  licensed  accoMihg 
to  the  Stat.  3  Hen.  ^,  e.  11*  or  14  Heia.  8.  e.  &.,  tiley  -are  sub- 
jec^t  to  the  penalties  tn  the  "Statutes  ;  bnt  Ood  forbid  that  knf 
mischance  of  this  kind  jshould  make  any  petsoh  nOt  licensed 
guilty  of  murder  or  i»«nftlaughter." 

The  Mirror  lays  dowtt  the  rukj  ttiore  ftrlly,  and  is  a  high 
autiiority  for  those  who  contend  that  such  offent^cis  ^re  crimi-* 
nal.  '*  Par  physitions  et  ohiropgions  soieht  «ages  en  lour 
fiieulties,  et  faoent  loiah  euros  prolbablenient  eieht  saibcts  les 
consciefic^^  cy  que  rien  nfe  etit  faile  al  patient  qtre  lotfr  art  ap- 
prendist,  si  lout;  patients  moresrtj  f\x^  deo  ne  sont  ils  my  hotoii'- 
eides  ne  foayhefmors,  mes  si  ils  pregnent  a  fttil^  cure  sils  tie 
scavent  a  bon  ehescun  abetter,  oil  sils  ai)on  l^oavent  et  se 
ctotremetten^  nequedant  folement^u  negligetnent,  usent  qu^ 
ils  mettent  froid  pur  chaude  ou  le  reverse,  ou  tfop  peti  de  cure 
ou  ae  my  mettent  iin  due  diligence,  et  notnent  en  arsons  et 
abscissions  que  sont  defend  ties  a  faire  forsque  al  peril  des 

'  4  Bl.  Comm.  197.  »  4  Inst.  251. 

»  Brit.  c.  6.  36.  *  1  Hal.  P.  C.  430. 
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mestrefi^  di  lour  patiently  moreront  ou  perdent  iliembre  en  litis 
easesont  ils  bomicidefe  ou  mayHemors/'  ^' 

Hawkins  has  scmle  useful  remarks  :  ^'  It  Hath  be^  anciehtly 
holden^  that  if  a  pei^il  not  duly  authoriaed  to  be  b  physician 
or  surgeon  undertake  a  cure^  and  the  patient  die  under  bis 
hand,  he  is  gailty  of  felony  ;  but  inasmuch  as  the  books 
wherein  this  opinion  iis  holden  wer^  written  before  the  statute 
of  23  Hen.  8.^  which  first  excluded  such  felonious  killing  as 
iiiay  be  called  wilful  murder  of  malice  prepense  from  the  be* 
nefit  of  clergy,  it  may  well  be  questioned,  whether  such  killing 
shall  be  said  to  be  of  malice  prepense  withiii  the  intent  of  that 
statute.  However,  it  is  highly  rash  and  presurapttious  for  un- 
skilful lieraons  to  undertake  niatters  df  this  nature ;  and  in- 
deed^ the  law  cannot  well  be  too  Severe  in  this  case,  in  ohler  to 
deter  ignorant  people  from  endeavouring  to  get  a  livelihood  by 
such  practice,  which  cannot  be  followed  without  the  manifest 
haEard  of  the  lives  of  .those  who  have  to  do  with  them.'** 

On  the  whole  we  see  little  in  these  iiuthorities  to  sbaJLe  our 
{ireviously  expressed  opinion,  that  the  legality  of  an  indict- 
ment fbr  manslaughter  in  cases  df  patients  dyitlg  from  tilial'^ 
treatment,  is  not  affected  by  the  circumstanod  of  the  homicide's 
license  Or  noh-Kcense  to  practise.  We  have  beard  it  urged^ 
diat  the  criminality  of  the  empiiric  is  heightened  by  t^e  faot> 
that  his  practising  is  illegd  on  the  redogtiized  principle  of  law, 
as  if  a  person  engaged  in  an  unlawful  acit  kill  another,  evi^fi 
without  design,  he  is  guilty  of  manslaughter.  But  this  is  na 
argument ;  for  his  practice  is  not  actually  unlawful,  but  merely 
an  infringement  of  the  privileges  of  a  certain  body.  The 
oase  may  be  assimilated  to  tiiatof  ah  unqualified  person  wbo> 
iti  pursuit  of  game^  kills  a  man  by  accident  \  which  has  tieeii 
hdid  to  be  hotnitide  by  miaadven'ture  only,  for  the  use  of  fire- 
arms by  all  Unqualified  pdrsoti  is  vsscAy  a  probibitidd  aet,  abd 
liot  mabim  in  se.  ^ 

It  remaihs  to  be  considered,  whether  any,  and  if  aiiy,  what 
degree  of  misconduct  in  the  practitioner  will  render  him  liable 
to  the  punishment  of  manslaughter*  To  decide  the  question 
<yf  degr^  is  so  clearly  the  province  df  a  jury,  that  it  ia  need- 
Ih^  tod  superfluous  to  discuss  it  here.     Oft  the  propriety  of 

»  Mirr.  266.  »  Hawk.  P.  C.  c.  31.  s.  62.  »  rost.269. 
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such  a  prosecution  under  any  circumstances  we  shall  hazard 
no  decided  opinion^  but  merely  review  the  few  cases  where  it 
has  been  attempted,  and  add  some  general  remarks. 
.  John  Williamson  was  tried  at  the  Old  Bailey  in  1807,  on 
an  indictment  for  the  murder  of  A.  D.,  and  a  charge  of  man- 
slaughter on  the  inquisition.  He  was  seventy-five  years  of 
age,  and  although  not  regularly  educated,  had,  for  many  years, 
been  a  practising  accoucheur.  It  appeared  in  this  case  that 
he  had  mistaken  a  prolapsus  uteri,  after  delivery,  for  part  of 
the  placenta  remaining,  and  had  torn  it  off  by  violence,  which 
caused  the  patient's  death,  and  showed,  as  the  medical  wit- 
nesses stated,  a  great  want  of  anatomical  knowledge. .  Lord 
Ellenborough  said,  that,  to  substantiate  the  charge  of  man- 
slaughter, there  must  be  proof  of  the  grossest  ignorance,  or  the 
most  criminal  inattention.^  The  latter  was  disproved  by  the 
evidence ;  the  former,  he  thought,  was  inconsistent  with  the 
fact  of  the  prisoner's  great  experience.  He  attributed  the 
blunder  to  the  terror  and  confusion  of  the  man,  when  he  found 
himself  placed  in  a  dangerous  situation.  "  I  own,"  concluded 
his  lordship,  "  that  if  you  find  the  prisoner  guilty  of  man- 
slaughter, it  will  tend  to  encompass  a  most  important  and  an- 
xious profession  with  such  dangers  as  would  deter  reflecting, 
men  from  entering  upon  it."  The  jury  acquitted  the  prisoner.* 
Another  case  is  that  of  Martin  Van  Butchell,  who  was  tried 
for  manslaughter  at  the  Old  Bailey,  in  the  10th  Geo.  IV. 
The  death  was  occasioned  by  the  introduction  of  an  instru- 
ment into  the  rectum,  which  it  perforated.  It  was  admitted 
on  the  trial,  by  the  surgeon  who  opened  the  body,  that  such 
operations  often  failed,  and  death  resulted.  It  was  proposed  to 
shew,  that  the  prisoner  had  received  a  regular  education,  and 
that,  his  general  practice  had  been  successful ;  but  Baron  Hul- 
lock  stopped  the  case,  observing  that  he  feared  to  let  it  go  on, 
lest  an  idea  should  be  entertained  that  a  man's  practice  might 
be  questioned  whenever  an  operation  failed.     '^  In  this  case," 


'  It  is  worth  noticing,  that  when  Mr.  Justice  Park  quoted  this  dictum  of  Lord 
Ellenborough  at  the  trial  of  St.  John  Long,  some  papers  reported  inattention  as 
intention ;  thus  persons  not  acquainted,  like  ourselves,  witH  Mr.  Justice  Park's 
legal  learning,  were  led  to  suppose  that  he  had  mixed  up  murder  with  man- 
slaughter. 

*  3  Car.  &  P.  636. 
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he  adds,  '^  there  is  no  evidence  of  the  mode  in  which  the  oper- 
ation was  performed ;  and  even  assuming  that  it  caused  the 
death  of  the  deceased^  I  am  not  aware  of  any  law  which  sc^ys^ 
that  the  party  can  be  found  guilty  of  manslaughter.  It  is  iny 
opinion,  that  it  makes  no  difference  whether  the  party  be  a  re- 
gular or  an  irregular  surgeon.  There  is  no  doubt  that  there 
ai*e  cases  where  both  might  .be  liable  to  an  indictment;  as 
there  may  be  cases  where^  from  the  manner  of  the  operation^ 
even  malice  might  be  inferred.  It  may  be  that  a  person,  not 
legally  qualified  to  practise  as  a  surgeon,  may  be  liable  to 
penalties  ;  but  surely  he  cannot  be  hable  to  an  indictment  for 
felony.  It  is  quite  clear  that  you  may  recover  damages  against 
a  medical  man  for  want  of  skill ;  but  as  my  Lord  Hale  says, 
'  God  forbid  that  any  mischance  of  this  kind  should  make  a 
person  guilty  of  murder  or  manslaughter.'  Such  is  the  opi- 
nion of  one  of  the  greatest  judges  that  ever  adorned  the  bench 
of  this  country ;  and  his  proposition  amounts  to  this,  that  if 
a  person,  bonajide  and  honestly  exercising  his  best  skill  to  cure 
a  patient,  performs  an  operation  which  causes  the  patient's 
death,  he  is  not  guilty  of  manslaughter."  ^ 

Opposed  to  the  principles  involved  in  this  decision  is  the 
high  authority  of  Mr.  Justice  Bayley,  when  trying  a  prisoner 
at  Lancaster,  March  14,  1829.  The  following  were  the  cir- 
cumstances of  the  case.  A  sailor  discharged  from  the  Liver- 
pool infirmary  as  cured,  after  undergoing  salivation,  wias  re- 
commended by  another  patient  to  go  to  prisoner  for  an  emetic 
to  get  the  mercury  out  of  his  bones.  Prisoner  was  an  old 
woman  living  at  Liverpool,  and  occasionally  dealing  in  medi- 
cines. Sbe  gave  him  a  solution  of  white  vitriol,  or^corrosive 
sublimate,  one  dose  of  which  caused  his  death.  Bayley,  J. 
said,  '^  I  take  it  to  be  quite  clear,  that  if  a  person,  hot  of  medi- 
cal education,  in  a  case  where  professional  aid  might  be  .ob- 
tained, undertakes  to  administer  medicine  which  may  have  a 
dangerous  effect,  and  thereby  occasions  death,  such  person  is 
guilty  of  manslaughter.  He  may  have  no  evil  intention,  or 
may  have  a  good  one,  but  he  has  no  right  to  hazard  the  con- 
sequences in  a  case  where  medical  assistance  may  be  obtained. 

»  3  Car.  &  p.  629.  ' 

VOL.  V.  K 


ISO  Medical  Jurisprudence. 

If  he  does  so,  it  is  at  his  periL^'    The  prisoner  was  found 
guilty.^ 

It  is  not  easy  to  collect  any  certain  legal  doctrine  from  these 
incongruous  judgments.  One  judge  considers  erery  thing 
that  falls  short  of  extreme  ignorance  or  n^igence  as  without 
the  pale  of  common  law.  Another  thinks  the  power  to  punish 
extends  only  to  eriminal  design.  A  third  makes  the  essence 
of  the  offence  to  consist  in  the  interference  of  an  ignorant  per- 
son, when  professional  aid  can  be  procured.  Of  th^se,  the 
dietum  of  Lord  EUenborough  appears  the  most  simple  and 
satisfactory,  and  yet  it  does  not  embrace  many  of  the  most 
aggravated  cases*  Instances  have  occurred,  aiid  may  fre* 
quently  again  occur,  where  men  of  science  have  tried  experir 
ments^  at  the  p&tient's  risk  of  life,  to  ascertain  the  power  of 
6ome  particular  medicine,  or  the  possibility  of  some  extraordi* 
Hary  operation.  These  adventurous  hazards^  doubtless,  have 
been  on  the  whole  beneficial  to  mankind,  as  they  probably  first 
led  to  the  discovery  of  those  powerful  we^nms  by  which  mer 
dical  professors  ai^  enabled  to  arrest  the  progress  of  death  in 
one  shape,  though  at  tsome  risk  of  introducing  him  in  another. 
To  them  we/perhaps,  owe  the  knowledge  of  the  salutary  effects 
produced  by  the  strongest  poisons  in  certain  stages  of  disease^ 
and  the  discpvery  of  such  perilous,  b^t  ulieful,  operations  as 
lithotomy. 

Yet  few  will  say  that  it  is  justifiable  to  permit  self-<conceited 
experimentalists  to  trifle  with  human  life  by  itpplications,  the 
effect  of  which  they  cannot  icalculate,  without  subjecting  them 
to  criminal  penalties.  Again,  the  use  of  remedies  which  ocea-* 
sionally  prove  fatal,  in  cases  where  the  disease  itself  is  not  of 
a  dangerous  nature,  is  surely  a  fit  ground  for  punishment.  ' 

The  chief  evil  of  allowing  prosecutions  of  this  sort,  except 
on  proof  6{  mains  animus,  seems  to  be,  —  that  numbers  of 
diligent  and  skilful  practitioners  would  be  dragged  before  our 
courts  of  justice  by  the  inalice  of  absurdity, of  the  friends  of 
any  patient  who  happened  to  die  under  their  care.  Theiie-is 
in  man  such  a  universal  propensity  to  judge  solely  by  resulte, 
lliat  it  is  no  uncommon  thing  to  hear  tiie  nearest  relation  of  a 


'  This  report  is  taken  from  WUcock's  Laws  relating  to  the  medical  profession.- 
App.  ccxxvii.  ,  '  f 
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Tictitt  to  incurable  diftase  aiflcribing  his  desCractioQ^  not 
Up  nature,  but  to  the  physician.  Had  they  the  powerj  they 
would  probabljr  not  content  themselves  with  secret  calumnyf 
but  expose  the  imaginary  culprit  to  a  public  trial.  The  ac-> 
cused,  must  of  course,  come  off  victorious ;  but  meanwhiley 
his  reputation  is  injured,  and  his  practice  reduced,  by  the  mere 
eiroumstance  of  legal  inquiry  into  his  proceedings  having 
taken  place.  The  world  would  say,  this  man  has  been  proved 
innocent,  but  we  prefer  employing  one  who  has  never  been 
auspeeted  of  malpractice.  So  injurious  to  society  would 
such  a  system  be,  that  the  language  of  Baron  HuUock  seems 
hardly  exaggemtedi  and  we  sympathize  with  the  enthusiasm 
of  Lord  Hale. 

On  the  other  hand,  it  is  most  unsatisfactory  to  believe  that 
for  the  dass  of  cases  to  which  St«  John  Long's  appertains^ 
there  should  exist  no  adequate  punishment.  Certainly,  there^ 
is  nothing  shocking  to  our  feelings  in  the  employment  of  re^ 
medies  which  cure  or  kill  where  the  malady  is  undoubtedly 
mortal,  as  in  hydrophobia,  in  many  forms  of  acute  ii^flammation, 
and  even  in  advanced  stages  of  consumption.  But  Mr-  Long, 
according  to  the  facts  that  have  oonve  before  the  publi<?9  had 
no  such  ground  for  risking  his  specific.  To  take  the  view 
moat  favorable  to  himself,  there  was  in  Miss  Cabin's  case 
nothing  more  than  an  incipient  tendency  to  consumption. 
Now,  those  who  allow  the  possibility  of  curing  that  disease,  will 
admit  the  chance  of  checking  its  first  progress  by  means  of 
innocuous  remedies ;  and  those  who  deny  such  a  possibility^ 
must  at  least  acknowledge  that  a  thousand  trifling  ailments 
may  be  mistaken  for  it,  as  it  appears  in  the  commencement. 
As  far  as  the  evidence  before  the  coroner  has  instructed  us  in 
the  case  of  Mrs.  Lloyd,  there  was  not  the  slightest  pretext  for 
affirming  that  lady  to  be  in  peril  of  any  fatal  complaint. 

The  propriety  of  employing  any  dangerous  medicine,  seems 
to  us  very  greatly  to  depend  on  the  circumstance,  whether 
the  patients  or  their  friends  are  or.  ar^  not  previously  made  ac^ 
quaialad  with  its  nature*  Fox  maladies  not  fatal,  such  a  mode 
of  treatment  is  dear^  exilpable  ip  aU  ca^s.  But  even  in  the 
severer  forms  of  disease  there  appears  to  be  no  reason  for 
not  informing  the  invalid,  or  if  bis  state  fi)rbids  it,  those  most 
interested  for  him,  that  the  proposed  remedy  may  possibly 

K  2 
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produce  deadly  effects.  No  one,  save  he  who  is  both  knave 
and  quack,  is  necessitated  to  conceal  the  properties  of  that 
which  he  administers,  and  few  indeed  are  the  imaginable 
cases  where  such  concealment  will  conduce  to  the  patient's 
benefit.  Indeed,  so  much  of  the  question  of  criminality  ap- 
pears to  hinge  on  this  secresy  or  openness  of  practice,  that  it 
is  perhaps  allowable  to  say,  that  all  those  cases  should  be  put 
out  of  court,  where  the  mortal  drug  was  given,  or  application 
made,  with  knowledge  of  its  nature  by  the  parties  concerned, 
(good  intention  being  of  course  presumed)  Might  it  not,  on 
the  other  hand,  be  expedient  to  allow  the  production  of  all 
cases  before  our  courts,  where  criminatory  facts  were  com- 
bined with  the  indispensable  ingredient  of  concealment.  As 
the  line  of  demarcation  which  marks  what  malpractice  shall 
amount  to  manslaughter,  must  be  drawn  somewhere;  we  ven- 
ture in  all  humility  to  surmise,  that  here  it  may  be  most  fitly 
traced.  It  is  to  be  observed,  that  St.  John  Long  never  ap- 
pears to  have  given  any  one  the  slightest  hint  of  the  deadly 
qualities  of  his  lotion. 

•  Our  limits  do  not  allow  us  to  indulge  in  another  curious 
speculation  ;  we  can  merely  indicate  its  nature.  The  verdict 
of  the  jury  on  his  trial,  acquainted  Mr.  Long,  perhaps  pre- 
viously ignorant  of  it,  that  his  specific  was  capable  of  causing 
death.  After  that,  he  employed  it  on  Mrs.  Lloyd.  Where  a 
man  knowingly  administers  to  another  a  deadly  thing,  the  law 
will  presume  malice.  If  then  the  first  case  was  manslaugh- 
ter, what  may  the  second  be  ? 
S. 


ART.  v.— REMEDIES  AGAINST  THE  HUNDRED. 

As,  in  the  present  state  of  the  country,  the  subject  of  reme- 
dies in  case  of  injury  by  rioters  is  interesting  to  many  persons, 
we  shall  state  the  substance  of  the  law  relating  to  it. 
'  By  the  statute  of  Winton,  13  Edw.  1.,  if  the  hundred  and 
franchises  thereof  wherein  a  robbery  had  been  done,  did  not, 
within  forty  days,  answer  for  the  bodies  of  the  offenders,  the 
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people  dwelling  therein  were  answerable  for  the  robberies 
done,  and  the  damages.  If  the  robbers  were  all  taken^  or^  by 
the  statute  27  Eliz.  c.  13.,  '\{  one  was  taken/ within  forty  days 
after  the  robbery,  the  hundred  was  not  liable*  By  the  same 
statute  of  Elizabeth,  it  was  also  enacted,  that  the  action  must 
be  brought  ^'  within  one  year  next  after  the  robbery :"  so  that 
the  party  robbed  must  have  brought  his  action  within  three 
hundred  and  twenty-five  days  after  the  quarantine  of  the 
hundred  had  expired.  The  same  statute  likewise  enacted, 
that  the  person  ix>bbed  could  not  maintain  an  action  against 
the  hundred,  unless  he  gave  notice  of  the  robbery,  with  as 
much  convenient  speed  as  might  b$,  to  the  inhabitants  of 
some  neighbouring  town,  village,  or  hamlet,  and  made  oath 
before  a  justice  of  peace  that  he  did  not  know  the  robbers. 
The  8th  Geo.  2.  c.  16.  made  it  further  necessary  that  the 
party  robbed  should  give  notice  and  a  description  of  the  rob- 
bery to  the  constables  of  the  hundred ;  that  within  twenty 
days  after  the  commission  of  the  robbery,  he  should  give  no- 
tice of  it  in  the  London  Gazette,  with  a  description  of  the 
felons  and  the  goods  robbed,  and  should  give  a  bond,  with  a 
penalty  of  100/.  for  payment  of  costs,  in  case  he  should  not 
succeed  in  the  action.  The  robbery  must  have  been  com- 
mitted in  the  open  air;  and  if  one  was  robbed  in  a  house,  the 
hundred  was  not  chargeable  ;  for  a  man's  house  is  his  castle, 
and  he  must  defend  it  at  his  peril.^  It  must  also  have  been 
committed  in  the  day-time,  or  at  least  when  there  was  suffi- 
cient light  to  distinguish  a  man's  countenance,  as  shortly 
after  sunset,  or  before  sunrise.^  But  for  a  robbery  in  the 
night,  compensation  could  not  be  recovered.^  And  by  22 
Geo.  2.  c.  24.,  it  was  enacted,  that  no  person  should  recover 
against  the  hundred  more  than  the  value  of  200/.,  unless  the 
person  or  persons  robbed  should,  at  the  time  of  such  robbery, 
be  together  in  company,  and  be  in  number  two  at  the  lei|st  to 
attest  the  truth  of  the  robbery. 

The  action  under  the  statute  of  Winton  was  in  form  a  qui 
tarn  action,  because  the  inhabitants  of  the  hundred  were 
guilty  of  a  great  contempt  of  the  king,  for  which  they  might 
be  fined,  if  they  neglected  or  refused  to  pursue  and  take  the 

1  7  Rep.  6  a.  <  2  Saund.  376  d.  n.  8. 

'  Young  V.  InhabitanU  of  Totnam,  3  Mod.  258. 
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robbers,  and  such  negligence  or  refusal  might  proceed  from 
some  of  the  inhabitants  receiving  or  abetting  the  felons  :^  but 
in  form  only,  and  not  in  substance^  for  the  plaintiff  had  all 
the  damages.* 

At  the  accession  of  George  the  First,  the  hundred  was  only 
liable  to  yield  damages,  when,  the  robbery  having  been  com- 
mitted in  daylight,  in  the  open  air,  upon  a  person  wayfaring, 
or  abroad  from  his  home,  the  robber  6r  robbers  were  not  ap* 
prehended  within  forty  days  after  the  act,  due  notice  having 
been  given  to  the  neighbouring  inhabitants.  The  first  consi* 
derable  extension  of  the  statute  of  Winton  was  made  by  the 
1st  Geo.  1 .  Stat.  %  c.  5.,  commonly  called  the  Riot  Act.  By  this 
statute,  sec.  4.,  it  was  enacted,  *'  That  if  any  persons  unlaw- 
fully, riotously  and  tumultuously  assembled  together  to  the 
disturbance  of  the  public  peace,  shall  unlawfully  and  with 
force  demolish  or  pull  down,  or  begin  to  demolish  or  puU 
down,  any  church  or  chapel,  or  any  building  for  religious 
worship  certified  and  registered  according  to  the  statute 
1  W.  and  M.  sess.  1.  c.  18.,  or  any  dwelling-house,  bam, 
stable,  or  other  outhouse,  that  then  every  such  demolishing 
or  pulling  down,*  or  beginning  to  demolish  or  pull  down^ 
shall  be  adjudged  fehny  ivitkout  benefit  of  clergy.^  By  s.  6., 
it  was  enacted,  "  That  if  any  such  church  or  chapel,  or  any 
>such  building  for  religious  worship,  or  any  such  dwelling- 
house,  bam,  or  other  outhouse,  shall  be  demolished  or  pulled 
down,  wholly  or  in  part,  by  any  persons  so  unlawfully,  riot- 
ously and  tumultuously  assembled,  that  then  the  inhabitants 
of  the  hundred  in  which  such  damage  shall  be  done,  shall  be 
liable  to  yidd  damages  to  the  person  or  persons  injured  and 
damnified  by  such  demolishing  or  pulling  down,  wholly  or  in 
part."  In  this  act,  the  principle  of  the  statute  of  Winton, 
that  th6  hundred  were  liable  to  damages  for  their  contempt  or 
laches  in  not  apprehending  the  offenders  within  a  certain 
time,  was  first  abandoned;  arid  for  this  reason,  the  action 

*  ^Saund,374.  D.  1.  "  The  huodred  is  not  chargeable  because  they  did  not 
prevent  the  robbery,  but  becauie  they  have  not  taken  the  malefactors  after ;  for  let 
the  mischief  be  ever  so  great,  if  they  apprehend  the  robber  within  forty  days,  they 
shall  npt  be  charged."  Per  Holt  C.  J.  in  Cooper  v.  Hundred  of  Basingstoke. 
Holt,  638.    Salkdd,  614.  S.  C. 

'  2  Saund.  376  c.  n.  7. 
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against  the  hundred  ceased  to  be  a  qui  tarn  action.  The 
hundred  now  became  liable  to  pay  to  th^  injured  parties  da- 
mftges  for  the  riotous  and  tumultuous  demolition  of  places  of 
publio  worship,  houses^  or  outhouses :  the  concession  of  which 
remedy  implies  that  the  hundred  is  bound  to  protect  its  mem- 
hem  Bgi^infA  the  riotous  destruction  of  the  kinds  of  buildings 
just  mentioned.  The  number  of  objects  thus  placed  under 
the  protection  of  the  hundred  was  subsequently  augmented 
by  numerous  acts,  all  proceeding  on  the  i)ew  principle  esta- 
bHshed  by  the  Riot  Act.  So  by  9  Geo.  1.  c.  22.,  (the  Black 
Act),  Ijie  hundred  was  to  make  satisfaction  to  th^  party  in- 
jured for  the  killing  or  maiming  of  cattle,  cutting  down  or 
destroying  trees,  or  setting  fire  to  any  house,  barn,  or  out** 
house,  hovel,  cock,  mow,  pr  stack  of  corn,  straw,  hay,  o^ 
wood :  by  8  Geo.  2.  c.  20.,  for  destroying  turnpike  gates, 
turnpike  houses,  and  their  appurtenances,  or  locks,  sluices, 
flood-gates,  or  any  works  on  navigable  rivers ;  by  10  Geo.  2. 
c.  32.,  for  cutting  down  the  banks  of  a  river  or  a  sea  bank,  or 
cutting  hop*-binds,  or  setting  on  fire  any  coal  mine:  by  11 
Geo*  2.  c.  22.,  and  36  Geo.  3.  c.  9.  s.  2.,  for  destroying  corn 
to  prevent  its  exportation,  (the  sum  to  be  recovered  not  to 
exceed  100/.):  by  41  Geo.  3,  c.  24.,  and  62  Geo.  3.  c.  130., 
for  riotously  demolishing  or  pulling  down  mills,  nianufac- 
tories,  and  tlie  machineiy  therein :  and  by  56  Geo.  3*.  c.  125.^ 
for  riotously  demolishing  engines,  bridges,  waggon-ways, 
trunks,  staiths,  and  other  buildings  belonging  to  mines.^  By 
3  Geo.  4.  c  33.,  a  summary  power  pf  ordering  the  payment 
of  damages  by  the  hundred,  is  given  to  the  petty  i^ssions,  a 
regulation  which  will  be  again  mentioned  hereafter. 

All  the  enactments  relating  to  remedies  against  the  hviUr 
dred  were  repealed  by  the  7  &  8  Geo.  4.  c.  27.,  and  the  whole 
law  on  this  subject  was  consolidated  and  much  altered  by  the 
7  &8  Geo.  4.  C.31.  By  this  stat.  s.  2.,  it  is  enacted :  '' That 
if  any  church  or  chapel,  or  any  chapel  for  the  religious  wor- 
ship of  persons  dissenting  from  the  United  Church  of  England 
and  Ireland,  duly  registered  or  recorded,  or  any  house,  stable, 


>  By  19  Geo.  2.  c.  34..  damages  could  be  recovered  against  the  hundred  for  the 
wounding  of  officers  of  the  customs ;  the  only  instance  in  w>iich  this  protoctipa 
was  extended  to  persons  as  well  as  property. 
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'\ 


coach-house^  outhouse,  warehouse^  o6Sce^  shop^  mill,  malt- 
house,  hop^oast,  barn,  or  granary,  or  any  building  or  erection 
used  in  carrying  on  any  trade  or  manufacture,  or  branch 
thereof,  or  any  machinery,  whether  fixed  or  moveable,  pre- 
pared for  or  employed  in  any  manufacture,  or  in  any  branch 
thereof ;  or  any  steam-engine,  or  other  engine  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any  mine  ;  or  any 
bridge,  waggon-way,  or  trunk  for  conveying  minerals  from 
any  mine,  shall  hQ  feloniously  demolished,  pulled  down,  or 
destroyed,  wholly  or  in  part,  by  any  persons  riotously  and 
tumultuously  assembled  together ;  in  every  such  case,  the  in- 
habitants of  the  hundred,  wapentake,  ward,  or  other  district 
in  the  nature  of  a  hundred,  by  whatever  name  it  shall  be  de- 
nominated, in  which  any  of  the  said  offences  shall  be  com- 
mitted, shall  be  liable  to  yield  full  compensation  to  the  per- 
son or  persons  damnified  by  the  offence,  not  only  for  the 
damage  so  done  to  any  of  the  subjects  hereinbefore  enume- 
rated, but  also  for  any  damage  which  may  at  the  same  time 
be  done  by  any  such  offenders  to  any  fixture,  furniture,  or 
goods  whatever,  in  any  such  church,  chapel,  house,  or  other 
of  the  buildings  or  erections  aforesaid/'  ^ 

The  acts  enumerated  in  this  section  are  made  felony  by  the 
7  &  8  Geo.4.  c.  30.  s.  8.,  from  which  the  enumeration  is  repeated 
verbatim.  Damages,  therefore,  cannot  be  recovered  against 
the  hundred  for  any  act  which  would  not  amount  to  a  capital 
felony  under  the  8th  section  of  7  &  8  Geo.  4.  c.  30.,  which 
being  a  highly  penal  enactment,  must  be  construed  strictly. 
The  objects  for  which  damages  may  be  recovered  under  this 
statute  are  of  three  kinds. 

L  All  buildings  or  erections  attached  to  the  soil. 

It  is  probable  that  the  different  kinds  of  buildings  would 
iiot  have  been  enumerated,  but  general  words  would  have  been 
used,  if  the  enumeration  had  been  meant  to  be  exhaustive ; 
yet,  it  does  not  appear,  that  any  building  attached  to  the 
realty  is  excluded  by  the  words  of  the  statute,  unless  private 
bridges  and  dead  walls  be  considered  as  buildings. 

2.  All  '*  machinery,  whether  fixed  or  moveable,  prepared  for 
or  employed  in  any  manufacture,  or  in  any  branch  thereof;" 
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engines  used  in  mining,  and  bridges,  waggon-ways,  or  trunks 
for  conveying  minerals  from  a  mine. 

The  description  of  machinery  in  this  act  occurs  likewise  in 
7  &  8  Geo.  4.  c.  30.  ss.  4  and  8.,  where  it  does  not  include' ma- 
chines used  in  agriculture,  such  as  threshing-machines,  win- 
nowing-machines,  &c.^  aind  as  the  statute  in  question  must  be 
construed  according  to  the  act  creating  the  felony^^  it  is  clear 
that  damages  cannot  be  recovered  against  the  hundred  under 
the  7  &  8  Geo.  4.  c.  31.,  for  any  implements  or  machines  used 
for  agricultural  purposes.  On  what  principle  this  limitation 
was  established  does  not  appear,  as  the  protection  of  the  act 
is  extended  to  agricultural  buildings^  such  as  stables,  bams, 
granaries,  See.  Indeed,  the  principle  of  the  act  would  seem 
to  apply  equally  to  the  destruction,  by  a  riotous  and  tumultu- 
ous assembly,  of  all  property  whatsoever. 

3.  All  fixtures,  furniture,  or  goods  in  ainy  of  the  aforesaid 
buildings,  damaged  at  the  same  time  as  any  of  the  subjects 
above  enumerated. 

This  enactment  has  arisen  under  the  following  circum- 
stances. In  an  action  tried  in  the  court  of  K.  B.  in  Michael- 
mas Term,  1776,  it  became  a  question  how  far  the  indemnity 
gnanted  by  the  1  G.  1.  st.  2.  c.  5.  s.  6.  extended  ;  whether  it 
should  be  confined  to  the  loss  sustained  from  the  demolishing 
or  pulling  down  of  the  building,  or  whether  it  extended  to 
the  destruction  of  furniture  and  other  property  by  the  rioters 
at  the  time  when  they  were  employed  in  demolishing  the 
building  itself.  It  was  decided  by  Lord  Mansfield  and  the 
whole  court,  that  the  destruction  of  the  house,  and  the  fur- 
niture contained  in  it,  is  one  act ;  and  that  consequently,  the 
hundred  was  liable  for  the  damage  done  to  the  furniture,  as 
well  as  to  the  house.  ^  The  same  point  came  subsequently 
before  the  court  of  C.  P.  in  Easter  Term,  1781,  (in  which 
year  numerous  actions  of  this  nature  were  brought  against 
the  hundred  in  consequence  of  Lord  George  Gordon's  late 
riots  in  1780,  ^)  when  Lord  Loughborough  gave  judgment  to 


1  See  Reid  v.  Clarke,  7  T.  R.  496. 
'  Ratcliife  v.  Eden,  Cowp.  485. 

3  When  Lord  Mansfield's'  house  in  Bloomsbury  Square,  with  all  its  contents, 
was,  as  is  well  known,  destroyed  by  the  mob,  Lord  Mansfield  refused  to  sue  the 
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the  same  effect ;  though .  the  preidous  decision  of  Lord  Mans^ 
field  was  not  then  adverted  to>  and  does  not  appear  to  hare 
been  known  to  the  court  ^  These  decisions  were  confirmed 
by  the  court  of  K,  B.  in  the  case  of  Hyde  v.  Cogan.  *  What- 
ever may  have  been  the  expediency  of  indemnifying  house- 
holders for  the  riotous  destruction  of  their  furniture^  as  well 
as  of  their  houses^  it  cannot  be  doubted  that  this  indemnity 
was  conferred  by  means  of  an  arbitrary  extension  of  the  sta- 
tute: but  these  decisions  were  confirmed,  -not  only  by  the 
tacit  acquiescence^  but  by  an  express  enactment  of  the  legis- 
lature; for  by  67  6.3.  c.  19.  s.39.  it  was  enacted,  that  the 
hundred  should  be  liable  '^  in  every  case  where  any  house, 
shop,  or  other  building  whatever;  or  any  part  thereof,  should 
be  destroyed,  or  should  be  in  any  manner  damaged  or  injured, 
or  where  any  fixtures  thereto  attached,  or  any  furniture; 
goods,  or  commodities  wliatever,  which  should  be  therein,' 
should  be  destroyed,  taken  away,  or-  damaged/'  by  tioters. 
According  to  this  act,  it  was  necessary  that  the  goods  should 
be  in  a  building  which  vms  destroyed  or  injured  by  a  riotous 
assembly ;  but  this  limitation  is  removed  by  the  existing  sta- 
tute, for  it  is  thereby  merely  Enacted,  that  the  fixtures,  fui'hi- 
ture,  and  goods  in  the  buildings  meiitioned  in  the  act,  should 
be  destroyed  at  the  same  time  as  any  of  the  subjects  enume- 
rated in  it.  It  seems  merely  necessary,  that  the  destructito 
of  the  goods  and  furniture,  and  of  the  subjects  expressly  pro* 
tected  by  the  statute,  should,  (according  to  ^the  expression  of 
Lord  Mansfield,)  constitute  one  act ^  Thus,  if  rioters  were  to 
break  into  amanufactoiy,  and,  without  injuring  the  building,  to 
destrc^  certain  machines,  and  at  the  same  time  to  damage  some 
furniture,  fixtures  and  goods  under  the  same  foof,  compensa- 
tion could  probably  be  recovered  from  the  hundred  for  the 
tvhole  loss.  Again,  if  rioters  were  to  demolish  a  steam-engine 
employed  in  manufacture  set  up  in  an  outhouse,  and  were  at 
the  same  time  to  destroy  other  goods  in  an  adjoining  house,  so 
that  the  whole  was  only  one  act,  damages  for  those  goods 

huodied  for  the  damage  done  to  him  (though  his  right  was  undoubted),  or  to  ac- 
cept the  compensation  offered  to  him  by  the  public,  ^>  Douglas,  426.  Ante, 
p.  107. 

1  Wilmot  V.  Horton,  reported  in  Douglas,  702.  note. 
V    «  Douglas,  699. 
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would  probably  be  reooveared  against  the  hundred.  ^  If  a 
threshing-machine  were  alone  destroyed,  damages  could  not 
be  recovered  Skgainst  die  hundred;  but  if  the  outhouse  in 
which  the  threshing-machine  stood,  were  wholly,  or  in  part 
destroyed,  at  the  same  time  as  the  threshing-machine^  thehun^ 
dred  would  be  liable  for  the  damage  done  to  bath ;  that  is  to 
say,  if  a  threshing-machine  could  be  construed  to  be  a  fixture 
or  goods  within  the  meaning  of  tho^  act^  a  oonstroction  which 
would  probably  prevail,  as  the  last  part  of  the  section  in  ques- 
tion is  not  affected  by  the  previous  penal  statute. 

As  to  what  shall  amount  to ''  a  felonious  demolition,  pulling 
down,  or  destruction  wholly  or  in  part,"  within  the  meaning 
of  this  act,  it  was  held  that  where,  during  a  general  illu- 
mination, a  mob  broke  the  windows  of  a  house,  the  staun- 
chions  of  die  windows,  the  uprights  of  the  sashes,  and  the 
window  shutters  in  the  inside,  this  was  not  a  beginning  to 
demolish  or  pull  down  within  the  meaning  of  1  Geo.  1.  st.  2. 
c«  5«  8.  4.^  But  in  a  case  where  a  mob  assembled  round  a 
baker's  shop,  and  demanded  flour  at  a  certain  price,  and 
not  being  satisfied  with  the  partial  compliance  of  the  baker, 
proceeded  to  break  the  windows  of  the  bake-house  and  the 
adjoining  dwelling-house,  and  broke  the  glass  and  shutters 
of  three  windows ;  the  court  told  the  jury,  that  if  they  were 
satisfied  that  the  mob  meant  to  stop  after  the  breaking  of 
the  windows,  this  was  not  a  beginning  to  demolish  within 
the  statute :  but  if  they  thought  that  the  mob  came  with 
an  intention  to  proceed  to  further  acts  of  demolition,  if  they 
CQtdd  not  othenpise  effect  their  purpose,  then  it  was  a  begin- 
ning to  demcdish  within  the  act.^  And  tiiis  was  confirmed 
by  the  court  of  K*  B.  on  a  motion  for  a  new  trial.^  The  prin- 
ciple nipaa  which  Qreasly  v.  Higginbottom,^  and  Beckwith 

'  It  is  possible,  indeed,  contraiy  to  the  faUr  and  ebnoos  meainiiig  of  Die  words, 
that  the  latter  daose  of  the  2nd  section  may  be  oonstruad  as  if  it  bad  stood  as 
follows :  "  any  fixture,  furniture,  or  goods  whatever,  in  any  such  church,  chapel, 
house,  or  other  of  the  buildings  or  erections  aforesaid  [so  demolished,  pulled  down, 
or  destroy«d  as  aforesaid] ;"  tiie  word  such  being  held  to  refer  to  the  whole  section. 

«  Reid  V.  Clarke,  7  T.  R.  496. 

^  The  words  "  begin  to  demolish  or  pull  down"  are  not  repeated  from  the  riot 
act  in  the  late  statute  :  but  the  omission  of  them  is  not  material  ;  for  a  beginning 
to  demolish  is  in  fact  a  demolishing. 

«  Burrows  v.  Wright,  1  East,  615.  *  1  East,  636. 
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V,  Wood,*  were  decided,  that  damages  could  not  he  recovered 
for  the  taking  away  of  any  article  which  was  a  felony  before 
the  passing  of  the  riot  act,  seems  no  longer  to  exist,  but  to 
have  been  removed  by  the  general  words  at  the  end  of  the 
second  section  of  the  new  act. 

It  is  further  provided  by  the  same  act,  that,  before  an  ac- 
tion or  summary  proceeding,  as  will  be  presently  mentioned, 
can  be  maintained,  "  the  person  or  persons  damnified,  or  such 
of  them  as  shall  have  knowledge  of  the  circumstances  of  the 
offence,  or  the  servant  or  servants  who  had  the  care  of  the 
property  damaged,  shall,  within  seven  days  after  the  commis- 
sion of  the  offence  go  before  some  justice  of  the  peace  residing 
near,  or  having  jurisdiction  over  the  place  where  the  offence 
shall  have  been  committed,  and  shall  state  upon  oath  before 
such  justice  the  circumstances  of  the  offence,  and  become 
bound  by  recognizance  before  him  to  prosecute  the  offenders 
when. apprehended."  As  to  the  persons  entitled  to  sue,  it 
has  been  decided  that  under  the  description  of  "  person  or 
persons  injured  and  damnified  by  such  demolishing,"  8cc.  in 
the  riot  act,  a  trustee  in  whom  the  legal  estate  is  vested  for 
existing  purposes,  and  probably  a  bare  trustee  of  a  satisfied 
term,*  and  a  reversioner,^  might  sue.  With  regard  to  the  day 
from  which  the  seven  days  shall  run,  it  has  been  decided  that 
the  two  days  allowed  by  the  riot  act  were  exclusive  of  the  day 
on  which  the  offence  was  committed  ;  and  that  where  a  fire 
took  place  on  Saturday^  notice  on  Monday  was  sufficient^ 
The  proceedings  must  be  commenced  by  original/  against  the 
inhabitants  of  the  hundred  ;  and  the  action  must  be  brought 
within  three  calendar  months  after  the  commission  of  the 
offence,  s.  3.  Process  is  to  be  served  on  the  high  constable, 
or  one  of  the  high  constables,  if  there  be  more  than  one,  s.  4. 
Any  inhabitant  of  the  hundred  may  give  evidence  either  for 
the  plaintiff  or  defendants,  s.  5. 

By  s.  8.,  it  is  further  provided,  "  That  it  shall  not  be  law- 
ful for  any  person  to  commence  any  action  against  the  inha- 
bitants of  any  hundred,  where  the  damage  alleged  to  have 

>  1  B.  &  A*  487. 

»  Pritchet  y.  Waldron,  6T.  R.  14. 

3  Pellew  V.  the  Inhabitants  of  Wonford,  9  B.  &  C.  134.  <  Ibid. 

^  2  Saund.  375  a.  n.S. 
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been  gustained  by  reason  of  any  of  the  offences  in  this  act 
mentioned,  shall  not  exceed  the  sum  of  30/. ;  but  the  party 
damnified  shall,  within  seven  days  after  the  commission  of  the 
offence,  give  a  notice  in  writing  of  his  claim  for  compensation" 
in  a  certain  form  to  a  high  constable,  who  within  seven  days 
shall  exhibit  the  same  to  two  justices  of  the  hundred,  who 
shall  thereupon  appoint  a  special  petty  session  of  all  the  jus- 
tices of  the  county,  riding,  or  division,  acting  for  the  hun- 
dred, to  be  holden  within  not  less  than  twenty  nor  more  than 
thirty  days  after  the  exhibition  of  the  notice,  for  hearing  and 
determining  any  claim  on  account  of  the  damage.  The  con- 
stable is  further  required  to  give  notice  of  the  day  appointed 
to  the  claimant,  and  the  claimant  is  required  to  fix  a  notice  of 
his  claim  in  a  specified  manner  on  the  church  door,  or  some 
other  conspicuous  place. 

This  section,  being  in  a  negative  form,  is  probably  not  meant 
to  be  permissive ;  that  is  to  say,  to  give  to  persons  damnified 
to  a  small  amount,  the  option  of  a  summary  proceeding  before 
the  justices,  or  an  action  in  a  court  of  law.  It  would  pro- 
bably be  held  that  the  word  damage  refers  to  the  injury  done 
to  the  buildings,*machines,  &c.  demolished,  not  to  the  amount^ 
of  loss  alleged  in  the  declaration  to  have  been  caused  by  such 
demolition;  and  consequently  the  plaintiff*  would  be  non- 
suited unless  the  damages  proved  at  the  trial  exceeded  SOL 
See  an  analogous  decision  on  the  London  Court  of  Requests 
Act,  in  Shaddick  v.  Bennett,  4  B.  &  C.  769. 

L. 


ART.  VI.— ON  THE  EXiJCUTION  OF   POWERS  OF   SALE  BY  THE 

SURVIVORS  OF  SEVERAL  DONEES. 

Questions  have  frequently  arisen  respecting  the  validity  of 
sales  made  by  the  survivors  of  several  persons  in  whom 
powers  or  authorities  to  dispose  of  lands  have  been  vested, 
under  wills  or  settlements.  Several  distinctions  have  been 
made  in  these  cases,  according  to  the  various  modes  of  ex- 
pression used  in  conferring  the  power,  and  in  designating  the 
persons  by  whom  it  is  to  be  exercised.     Thus  a  power. 
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coupled  with  or  conferring  an  interest,  may  be  exercised  by 
the  surviving  donees ;  but  it  is  a  rule,  that  '^  mere  authorities 
do  not  survive."  ^  As  to  the  latter,  however,  this  qualifica- 
tion is  to  be  observed ;  that  where  the  authority  is  given  to  a 
class  of  persons,  it  may  be  exercised  by  any  of  that  clasa 
who  shall  survive  the  others ;  but  where  given  to  individoala 
by  their  several  names,  the  authority  determines  upon  the  de- 
cease of  any  one  of  them.  In  the  judicial  application  of 
these  distinctions  there  has  been  (especially  in  the  early  eases) 
much  contrariety  of  decisiou ;  and  upon  some  pmnts  relating 
to  them,  the  most  eminent  text  writers- are  at  variance.  Hiis 
state  of  things  is  easily  to  be  accounted  for.  The  courts  of 
law,  by  strictly,  in  the  first  instance,  enforcing  the  rule,  that 
authorities  do  not  survive,  in  almost  every  case,  frustrated  the 
substantial  intention  of  the  parties  ftoax  whom  the  authority 
originated.  As  this  consequence  became  apparent,  and  as 
the  conrt  of  chancery  put  forth  more  and  more  its  remedial 
powers,  the  judges  adopted  a  more  **  Uberal"  muode  of  con* 
strtiction ;  that  is  to  say,  though  they  could  not  altogether 
abandon  the  rule,  they  often  exercised  their  "  astuteness"  in 
j9vading  it.  Without  directly  overturning  former  decisions; 
they  took  care  to 


**  Unweave  the  reasoning  thread, 

And  hang  some  curious  cobweb  in  its  stead." 

Several  cases  have  recently  occurred,  in  which  the  effect  of 
the  death  of  some  of  the  parties  by  whom,  or  with  whose 
consent,  the  power  of  sale  is  to  be  exercised,  has  been  con- 
sidered ;  and  which  it  may,  therefore,  be  useful  here  to  notice. 
As  the  opinions,  however,  of  the  highest  legal  authorities 
upon  one  of  these  cases  will  be  found  to  differ,  we  shall  first 
advert  to  the  previous  state  of  the  law,  respecting  the  sur- 
viving of  powers  of  sale. 

The  first  question  which  presents  itself  where  several  per- 
moM  have  been  directed,  or  invested  with  a  discretion  to  sell, 
is,  whether  it  is  the  case  of  an  authority^  within  the  meaning 

1  Co.  Lit.  112.  b. ;  and  see  Peytoa  v.  Bury,  2  P.  W.  619. 
*  There  is  observable  in  the  text  books  and  many  of  the  cases  a  great  want  of 
precision  in  the  use  of  the  terms  "  authority"  and  "  power."    Though  a  notion  oi 
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of  the  rale  before  adverted  to.  This  question  has  generally 
arisen  upon  wills.     Littleton  gives  this  instance  :   **  A  man 

a  difference  is  evidently  meant  to  be  oonveyed»  w«  find  them  in  some  places  em- 
ployed as  if  they  were  convertible  terms,  and  in  some  places  each  is  described  as  a 
species  of  tiie  odier.  Lord  Coke  (Co.  Lit.  181.  b.)  says  "  there  is' a  diversity  be- 
tween a  naked  tmst  or  an  authority  joined  to  an  estate  or  interest ;"  and  vpon  thie 
observation  Mr,  Powell  (1  Devises.  233.  3id  edit.)  seems  to  found  his  division : 
"  Authorises  are  distinguished  into  two  kinds  ;  viz.  First,  Naked  authorities :  Se- 
condly, Authorities  coupled  with  an  interest."  From  the  instances  given,  it  is 
evident  that  under  the  term  "  auftorities''  were  here  meant  to  be  included  what  are 
sometimes  called  |"  common-law  powers."  Mr.  Preston  (2  Abet.  246.),  in  the 
first  part  of  the  following  passage*  points  out  an  Intelligible  ground  of  distinction  : 
the  latter  part  does  not  tend  to  preserve  it.  "  Authorities  were  known  to  the  com- 
mon law  ;  but  powers,  as  distinguished  from  authorities,  owe  their  introduction  to 
the  doctrine  of  uses.  Jn  short,  these  powers  are  a.  modification  of  thenise.  Some 
powers  are  coupled  with  an  interest ;  some  are  mere  naked  authorities.  But  even 
when  they  are  naked  authorities,  they  are  moie  properly  denominated  powers  than 
authorities."  Immediately  after  (p.  249.),  he  observes,  that  *' as  authorities  are 
mere  powers,  without  any  interest,  they  are  construed  strictly ;  while  powers,  con- 
fioring  an  interest,  leceive  a  liberal  construcdon.  Powers  are  admissible  only  in 
wills  and  assurances  which  owe  their  effect  to  the  Statute  of  Uses."  Then,  after 
giving  several  instances  of  naked  authorities  ("  under  wills,  by  which  power  is  given 
to  executors  to  sell  or  to  mortgage  ^  under  acts  of  parliament,  as  the  bankrupt  laws, 
and  for  the  redemption  of  tiie  land  tax ;  and  under  conveyances  to  uses,  as  powers 
to  appoint  in  fawur  .of  children,  powers  to  trustees  to  sell  and  exchange,  to  make 
partition,  and  the  like  powers"),  the  same  learned  writer  observes :  *'  For  though 
these  authorities  are  generally  called  powers,  and  they  are  powers  in  th^r  modet 
yet  they  are  more  properly  considered  as  authorities."  According  to  Sir  Edward 
Sugden  (Treat,  of  Pow.  p«  1.^,  "powers  are  either  common-law  authorities,  de- 
derations  or  directions  operating  only  on  the  consdenoe  of  the  peisons  in  whom  the 
l^;al  interest  is  vested,  or  dedarations  or  directions  deriving  their  effect  from  the 
Statute  of  Uses."  It  is  not  to  be  supposed  that  the  ideas  entertained  by  these 
several  writers  on  this  subject  materially  differed ;  but  we  may  observe,  that  the 
student  who  takes  up  a  text  book,  for  the  purpose  of  knowing  the  meaning  of  the 
terms  he  finds  in  use,  and  whose  mied  has  not  been  exercised  in  the  consideratioo 
of  the  different  operation  of  conveyances  taking  effect  by  the  common  law  and 
under  the  Statute  of  Uses,  would  probably  not  be  much  assisted  by  some  of  the 
explanations  we  have  quoted*  The  difficulty  of  framing  definitions  (especially  in 
law)  must  be  allowed  by  all  who  have  attempted  the  task ;  but  it  would  tend  to 
prevent  confusion  of  thought  upon  this  subject,  if  some  separate  prtmnee  were 
allotted  to  each  of  these  terms,  beyond  which  it  should  not  be  permitted  to  range. 
Thus  '*  authority"  might  be  employed  with  reference  to  the  performance  of  acts  (to 
be  done  by  one  person  relating  to  the  property  of  anptker)  capable  of  takisg  efleel: 
entirely  by  the  common  law ',  and  "  power"  confined  those  which  must  take  effect 
under  the  Statute  of  Uses,  and  form  "  modifications  of  the  use."  Agaiot  one 
might  be  said  to  have  '*  a  power  "  vested  in  him,  who  hat  an  interest  in  the  pio-». 
party  to  be  suljgect  to  it,  or  who  may  acquire  an  interest  by  the  exeicise  of  the 
power  (without  regard  to  the  question  whether  it  is  to  take  efiect  by  the  common 
law,  or  the  Statute  of  Uses) ;  while  he  that  has  no  interest,  and  can  acquire  none 
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may  [by  custom  at  that  period]  devise,  by  his  testament,  that 
his  heirs  may  alien  and  sell  the  tenements  that  he  hath  in  fee- 
simple  for  a  certain  sum  to  distribute  for  his  soul."  ^    The 
effect  he  states  to  be,  that  though  the  tenements  descend  to 
the  heir,  "  the  executors  may  sell  the  tenements  so  devised  to 
tiiem,  and  put  out  the  heir,  and  thereof  make  a  feoffment, 
alienation,  and  estate  by  deed,  or  without  deed,  to  them  to 
whom  the  sale  is  made.     And  so  may  ye  here  see  a  case 
where  a  man  may  make  a  lawful  estate,  and  yet  he  hath 
nought  in  the  tenements  at  the  time  of  the  estate  made." 
Upon  this  Lord  Coke^  observes,  that  "the  executors  having 
but  a  power  to  sell,  they  must  all  join  in  the  sale.    Then  put 
the  case,  that  one  dies,  it  is  regularly  true,  that  being  but  a 
bare  authority,  the  survivors  cannot  sell."     Mr.  Hargrave  •  ob- 
jects to  those  positions  of  Coke,  "that  such  a  devise  passes 
no  interest  or  estate  to  the  executors,  but  merely  a  power 
or  authority ;  and  that  like  common,  naked  authorities  it  will 
not  survive.''    He  observes,  that  "As  to  the  powers  not  sur- 
viving for  want  of  an  interest,  Lojrd  Coke  himself,  both  here 
and  in  other  places,  concedes,  that  if  one  devises  lands  to  be 
sold  by  his  executors,  an  interest  will  pass.     Now  such  a  devise 
so  resembles  dernsing  that  executors  shall  sell  the  land,  as  to  give 
the  distinction  made  between  them  the  appearance  of  too 
curious  and  overstrained  a  refinement."    Mr.  Powell,*  on  the: 
other  hand,  maintains  the  validity  of  the  distinction;  while 
Sir  Edward  Sugden  *  (though  he  agrees  with  Mr.  Hargrave 
in  considering  that  this  is  a  distinction  without  a  difference) 
comes  to  a  conclusion  at  variance  with  the  opinions  of  both 
those  learned  writei-s ;  namely,  "  that  even  a  devise  of  land  to 
be  sold  by  the  executors,  without  words  giving  the  estate  to 
them,  will  invest  them  with  a  power  only,  and  not  give  them 
an  interest."    Assuming  it,  however,  to  be  clear  in  any  given 
case,  that  the  executors  have  only  a  "  naked  authority"  to 
sell,  the  first  qualification  of  the  general  rule  occurs  where 

by  the  ftct  directed  to  be  done,  might  be  said  to  have  given  to  him  '*  aH  authority.*' 
The  latter  signification  seems  most  consonant  with  the  language  of  the  early  cases  ; 
but  the  reader  wiir  observe  that  it  includes  one  whole  class  (according  to  the 
common  distribution)  of  powers ;  namely,  those  called  simply  ''  collateral." 
»  Sec.  169.  2  Co.  Litt.  112  b.  '  •  Note  (146). 

*  1  Dev.  246.  3rd  ed.  ^  Sugden,  on  Powers,  106. 
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the  authority  is  given  to  ''the  heirs"  geoerallyi  without 
naming  them.  Here,  i^gain,  a  distinction  was  made  between 
those  cases  in  which  three  or  more  executors  were  appointed^ 
and  those  in  which  there  were  but  twa  Thus,  it  was  held/ 
that  where  there  were  three  or  more  executors,  and  one  died, 
the  survivors  might  sell,  "  because  the  plural  number  of  the 
executors  remain."  So  *  where  "  one  devised  lands  in  tail ; 
and  if  the  donee  died  without  issue,  that  his  said  land  should 
be  sold  by  his  sons-in-lato,  he  in  truth  having  five  sons  in  law." 
The  donee  died  without  issue ;  and  one  of  the  sons-in-law 
having  died,  the  land  was  sold  by  the  four  survivors.  It  was 
adjudged  that  the  sale  was  good,  "  because  they  were,  named 
generally  as  sons-in-law,  and  the  lands  could  not  be  sold  by 
them  all ;  and  the  words  of  the  will,  in  a  benign  interpreta- 
tion, are  satisfied  in  the  plural  number,  albeit  that  they  had 
but  a  bare  authority."  Where,*  however,  two  executors  were 
appointed,  and  the  devise  was,  that  the  executors  shouM  sell» 
and  one  died,  it  was  held,  that  the  survivor  could  not  sell. 

We  may  now  observe,  that,  if  the  authority  be  giveii  to  any 
number  of  executors,  by  their  several  names,  it  will  not,  without 
express  words,  survive.  Thus,  in  the  first  mentioned  case, 
•'  had  the  executors  (says  Lord  Coke)  been  named  by  their 
names,  the  survivors  could  not  sell,  because  the  wordts  of  the 
testator  could  not  be  satisfied  ;"  and  in  the  second  case,  **  if 
the  sons-'in-Iaw  had  been  particularly  named,  it  had  been 
otherwise."  And  in  a  case^  where  cestui  que  use  in  fee,  before 
the  statute  of  uses,  willed  that  his  feoffees.  A,  B,  and  C,  should 
suffer  his  wife  to  take  the  profits  for  her  life,  and  that  after 
her  decease,  the  premises  should  be  sold  by  his  said  feoffees; 
the  wife  died,  and  one  of  the  feoffees  having  died,  it  was  ruled 
that  the  survivors  could  not  sell ;  but  '*  qusere,  (adds  the  re- 
porter,) if  they  had  not  been  named  A,  B,  and  C,  but  feoffees 
only." 

Although,  as  we  havid  seen,  it  was  held  in  the  early  cases 
that  where  an  authority  was  given  to  **  executors'*  generally, 
it  could  not  be  exercised  by  one  surviving ;  other  cases  seem 

*  Co.  Liu.  112  b.  and  the  references. 

2  Vincent  v.  Lee,  Co.  Litt.  113  a.    Cro.  EliK.^6. 

*  Lock  V.  Loggin,  1  Andr.  146. ;  Jenlu  Cent,  44. ;  and  lee  Dyer,  219.  jil.  8.  note. 

*  Dyer,  177  a. 
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to  warrant  an  opposite  conclusion.  Thus,  in  Howell  v.  Barnes  * 
the  devisfe.was  of  lands,  to  be  sold  by  the  "executors  under- 
named/' and  the  testator  appointed  A  and  B  his  executors. 
Two  questions  were  raised :  1st,  Whether  A  and  B  had  an  in- 
terest by  this  devise,  or  but  an  authority :  2d,  Whether  the 
survivor  of  them  had  any  authority  to  sell.  It  was  resolved 
that  they  had  not  any  interest,  but  only  an  authority ;  and 
that  the  surviving  executor  might  sell."  Perkins  ^  also  states  the 
law  thus  : — "  If  a  man  willeth  that  his  executors  shall  sell  his 
land,  if  they  all  die  but  one  before  any  sale  made  by  them,  he 
who  surviveth  may  sell.  Mr.  Hargrave  *  contends,  that  it  is  not 
inconsistent  with  the  general  rule  to  hold,  that  not  only  where 
the  authority  is  given  to  executors  generally,  tut  where  it  is 
*'  to  persons  nominatim  in  that  character/'  a  surviving  execu- 
tor may  sell ;  "  for  by  the  death  of  one  executor,  the  whole 
character  of  executors  becomes  vested  in  the  survivor,  and  the 
power  being  annexed  to  the  executors  ratione  officii,  and  the 
office  itself  surviving,  why  should  not  the  power  annexed  to  it 
also  survive,  as  well  as  where  it  survives  by  reason  of  being 
coupled  with  an  interest  ?''  This  view  of  the  matter  is,  how- 
ever, only  put  forward  by  Mr.  Hargrave  by  way  of  conjecture, 
and  we  can  find  no  case  going  to  the  extent  of  that  opinion. 
Sir  Edward  Sugden  considers,  "  That  where  the  authority  is 
given  to  the  executors  nominatim,  although  in  the  character 
of  executors,  it  is  at  least  doubtful  whether  it  will  survive."  In 
cases  of  authorities,  the  judges  have,  in  fact,  considered  them- 
selves bound  to  "  satisfy  the  words  of  the  testator,"  although 
as  Mr.  Hargrave  observes,  *  "  it  can  scarcely  be  imagined  that 
a  testator,  when  he  entrusts  his  executors  with  a  power  of 
selling  land,  should  mean  to  have  those  for  whose  benefit  he 
directs  the  sale,  disappointed  by  the  death  of  one  of  the  per- 
sons invested  with  an  authority,  which  the  survivor  is  equally 
capable  of  executing." 

Having  noticed  the  doctrine  of  the  courts  of  law,  with  re- 
spect to  authorities  to  sell  in  wills,  we  shall  proceed  to  show 
that  it  equally  extends  to  those  contained  in  conveyances  to 
uses.    In  Townsend  v.  Wilson,  *  a  power  of  sale  was  given  in 

1  Cro.  C^.  382. ;  1  Jo.  352.  pi.  3.  *  Perk.  sec.  650. 

9  Co.  Lht.  1]3  a.  note  (2).  *  Ubi.  sup. 

6  1  Barn.  &  Aid,  608. 
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a  marriage  settlement  of  real  estate,  to  A,  B,  and  C,  (thetras- 
tees  to  uses),  *'  and  their  heirs"  to  be  exercised  with  the  con- 
sent of  the  husband  and  wife,  and  it  was  declared  "  that  the 
monies  arising  by  such  sale  or  sales,  should  be  paid  into  the 
hands  of  them,  the  said  A,  B,  and  C,  or  the  survivor  or  survi- 
vors of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivors,"    There  was  the  usual  power  of  appointing 
new  trustees,with  directions,  that  after  every  such  appointment, 
all  necessary  acts  and  assurances  should  be  executed  by  the 
surviving  or  other  trustees  or  trustee  remaining  in  the  trust, 
for  the  purpose  of  vesting  the  trust  property  in  the  new  and 
the  surviving  or  remaining  trustees  jointly,  for  the  same  pur- 
poses, and  subject  to  the  same  powers  as  before  mentioned.     One 
trustee  died ;  the  two  surviving  trustees,  with  the  consent  of 
the  husband  and  wife,  conveyed,  *'  in  execution  of  the  power,'' 
to  a  purchaser.     The  Vice-Chancellor  directed  the  question  to 
be  submitted  to  the  Court  of  King's  Bench,  whether  tkis  con- 
veyance was  a  valid  execution  of  the  power  of  sale.     It  was. 
contended,  in  support  of  the  sale,  that  the  meaning  to  be  col- 
lected from  the  whole  instrument  was,  that  the  power  should 
be  executed  by  the  trustees  for  the  time  being ;  and  that,  from 
the  direction  that  the  money  arising  from  the  sale  was  to  be 
entrusted  to  the  surviving  trustees,  and  from  other  circum- 
stances, it  was  to  be  inferred,  that  the  survivors  for  the  time 
being  were,  till  the  appointment  of  new  trustees,  to  act  in 
execution  of  the  power,  by  virtue  of  which  sales  were  to  be 
effected.     On  the  other  hand,  it  was  contended,   that   the 
power  should  not  survive,  but  that  the  heirs  of  each  trustee 
should  succeed  to  him,  until  displaced  by  a  new  trustee.    The 
four  judges  certified  their  opinion  to  be,  that  the  said  inden- 
tures were  *'  not  a  valid  execution  of  the  said  power  of  sale" 
and  the  Vice- Chancellor  decreed  accordingly.^    In  Hall  v. 
Dewey,  (which  came  before  Lord  Eldon*)  the  power  of  sale 
was  to  be  exercised  with  the  consent  of  A,  B,  and  C,  (the 
trustees,)  their  heirs  or  assigns,  and   it  was  directed  that 
the  receipts  of  the  said    A,  B,  and  C,    or  the    survivor, 
should  be  sufficient  discharges.     The  question    was,  whe- 
ther a  conveyance,    by   a  surviving   and    a   new  trustee, 

1  3  Mad.  261.  »  Jacob.  189. 
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IVas  a  due  execution  of  the  power  of  sale^ .  Townsend  v. 
Wilson  having  been  cited  as  an  authority  against  the  ya- 
lidity  of  the  conveyance^  the  Lord  Chancellor  expressed  him- 
self, with  reference  to  that  case,  in  remarkably  decided  terms 
of  disapprobation.  His  Lordship  asked  whether  the  Court  of 
King's  Bench  considered  that  the  two  surviving  trustees  and 
the  heir  of  the  deceased  trustee  were  to  act  together,  for  it 
was  one  thing  to  say  that  the  survivors  should  not  act  until 
another  was  appointed,  and  a  different  thing  to  say  that  the 
heir  of  the  deceased  trustee  could  act  in  the  mean  time.  His 
Lordship  said  diat  he  did  not  agree  with  the  decision  in  that 
case ;  he  believed  that  he  should  not  have  been  induced  so  to 
decide  it,  but  he  could  not  make  the  defendant  take  the  title 
upon  any  opinion  of  his.  It  must  be  understood  that  he  pro- 
ceeded on  the  ground  that  he  could  not  compel  the  purchaser 
to  accept  the  title,  for  he  should  be  sorry  to  have  it  recorded 
that  he- agreed  to  that  case.  With  regard  to  the  question 
put  by  Lord  Eldon,  we  may  observe,  that  it  appears  to  have 
been  held,  in  Mansel  v.  Mansel/  that  if  the  power  be  given 
to,  or  the  consent  required  of  several  persons  or  their  heirs,  it 
may  be  exercised  by  the  heirs  of  the  deceased  in  conjunction 
with  the  surviving  donee  or  donees.  In  a  late  case  before 
Sir  L.  Shadwell  (in  which  it  was  decided  that  a  trust  for  sale 
vested  in  *'A  and  his  heirs,"  could  not  be  exercised  by  an 
assign  of  A,  although  it  was  directed  that  the  receipt  of  ''A 
his  heirs,  executors,  administrators  and  assigns/'  should  be  a 
sufficient  discharge  to  the  purchaser).  His  Honor  observed 
tl^at  '^  it  had  been  correctly  stated  that  Lord  Eldon  did  not 
approve  of  the  decision  in  Townsend  v.  Wilson  :"  but  his 
Lordsliip  felt  himself  bound  by  it,  so  that  he  would  not  com- 
pel the  purchaser,  in  that  case,  to  take  the  title. 

The  practical  conclusion  to  be  drawn  from  the  considera- 
tion of  this  branch  of  the  law,  is,  that  as  well  in  framing 
wills  ^  as  deeds,  the  utmost  care  is  requisite  in  the  wordinor  cf 
directions  for  the  sale  of  lands ;  and  that  the  omitting  to 

1  Wilmot,  36. 

*  Lord  Coke  (113  a.)  gives  the  following  "  advice  to  them  that  make  such  de- 
vises by  will,  to  make  it  as  certain  as  they  can ;  that  the  sale  be  made  by  bis  ex- 
ecutors, or  the  survivor  or  survivors  of  them,  if  his  meaning  be  so ;  or  by  such  or  so 
many  of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like. 
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show,  on  the  part  of  the  testator  or  grantor/that  he  was  not 
unmindful  of  the  possibility  of  the  decease  of  some  of  the 
parties  authorized  to  sell,  before  an  exercise  of  the  authority 
might  be  requisite,  may  be  attended  with  the  most  injurious 
consequences.    For  we  cannot  agree  with  Mr.  Hargrave  in 
thinking  that  "whether  the  notion  of  the  power's  not  sur- 
riving,  or  the  opposite  one,  most  conforms  to  strictness  of  law, 
is  not  now  of  any  great  importance ;  as  such  a  power,  though 
extinct  at  law,  would  be  enforced  in  equity.''     Beneficial  as 
the  equitable  jurisdiction  certainly  is  (considered  with  regard 
to  its  objects),  the  difficulties,  delay  and  expense  attending 
the  proceedings  of  a  tribunal  which  requires  to  have  brought 
within  its  view,  and  its  power,  the  interests  of  all  parties  con- 
cerned in  the  manifold  subjects  of  adjudication  which  each 
case  commonly  presents,  render  the  necessity  of  resorting  to 
it  no  inconsiderable  evil. 
L. 


ART.  VII.— MERCANTILE  LAW. 

No.  IX.  THE  CONTRACT  OF  SALE— C(Wtmti«rf ;  AND  HEREIN  OF 

STOPPAGE  IN  TRANSITU. 


To  extensive  commerce  the  system  of  credit  is  of  course  es«* 
sential ;  and  one  of  the  chief  ends,  therefore,  of  mercantile 
jurisprudence  is  the  protection-  of  creditors  against  the  fraud 
or  improvidence  of  debtors.  Whether  in  this  country  the 
favour  bestowed  by  Uie  law  upon  the  creditor  has  not  been 
carried  to  an  extreme  hurtful  to  the  true  interests  of  com- 
merce, this  is  not  perhaps  the  place  to  enquire ;  though  we 
cannot  help  hinting,  that  in  a  community  where  capital  is 
abundant  and  living  expensive,  there  need  no  adscititioiis 
stimulants  to  speculating  and  adventurous  tmding.  Credit, 
however,  there  must  be ;  and  it  is,  when  taken  in  its  largest 
sense,  of  two  kinds :  first,  when  a  future  day  is  fixed  for  pay- 
ntent,  either  by  agreement  or  l^  usage,  through  the  medium 
generally  of  bills  of  exchange,  made  payable  at  that  date  — 
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and  secondly,  when  the  goods  are  sent  upon  the  trust  of  im- 
mediate or  early  payment.     Now  we  have  seen,  that  in  the 
former  of  these  cases  (supposing  a  specific  appropriation  to 
have  been  made),  the  absolute  ownership  vests  immediately 
in  the  buyer  —  that  in  the  case  where  no  day  has  been  fixed, 
although  the  seller  may,  if  he  choose,  retain  the  possession  as 
a  pledge  for  the  payment  of  the  price,  the  privilege  is  lost  by 
delivery  —  that  in  all  cases,  and  under  all  circumstances,  the 
entire  right  of  property  (including  in  that  term,  not  merely 
the  naked  ownership,  but  the  right  of  immediate  possession) 
is,  by  delivery,  transferred  to  the  purchaser — and,  lastly,  that 
goods  are,  for  this  purpose,  delivered,  so  soon  as  the  seller  lets 
them  go  out  of  his  own  hands  on  their  way  to  the  hands  of 
the  buyer.     But  it  is  obvious,  that  in  the  transmission  of 
commodities  between  distant  places,  circumstances  may  occur 
during  the  interval  of  conveyance  materially  affecting  the 
interests  of  the  seller.     It  happens,  for  instance,  very  fre- 
quently, that  after  the  consignment,  and  before  the  goods  can 
possibly  have  reached  their  destination,  intelligence  is  re- 
ceived of  the  insolvency  of  the  buyer ;  and  in  that  case  what 
is  the  seller  to  do  ?     What  he  will  do  is  evident  enough  — 
he  will  endeavour,  by  every  means  in  his  power,  to  get  them 
back  again;  —  and,  however  Some  may  doubt  as  to  the  ex- 
pediency of  permitting  a  resumption  under  any  circumstan- 
ces, still,  as  it  is  impossible  not  to  feel  that  it  would.be  a  hard 
case  on  the  seller,  if  goods  not  paid  for  should  come  into  the 
hands  of  a  bankrupt,  we  cannot  wonder  that  the  attempt  to 
get  them  back  should  have  received  the  sanction  of  the  law. 
Accordingly  we  find  that  in  many  of  the  continental  states 
this  equitable  claim  of  the  seller  has  been  so  entirely  recog- 
nized, that,  founding  themselves  upon  a  rule  of  the  civil  law,^ 

1  Quod  vendidi  non  aliter  fit  accipientis,  quam  si  aut  pretium  nobis  solutum  sit, 
aut  satis  eo  nomine  datum,  vel  etiam  fidem  habueiimus  emptori  sine  ulia  satis- 
factione.     Dig.  18.  1.  19. 

"  The  seller,  who  has  sold  any  thing,  and  still  lies  out  of  the  money  which  he 
was  to  have  for  it,  if  ho  finds  the  thing  that  he  sold  in  the  hands  of  the  buyer,  may 
seize  on  it,  and  he  is  not  obliged  to  share  it  with  the  other  creditors  of  the  buyer." 
Domat.  book  4.  tit.  5.  s.  2.  art.  3.  And  it  seems  that  by  the  custom  of  some 
of  the  provinces  of  France,  if  the  article  had  been  sold  on  the  terms  of  prompt  pay- 
ment, the  seller  could  have  claimed  it  even  from  a  third  person  who  had  purchased 
it  bond  fide  from  the  buyer,  the  property  not  being  considered  as  having  passed  fiom 
the  original  vendor.    Id.  book  3.  tit.  1.  s.  5.  art.  4. 


Mercantik  Law.  151 

they  have  allowed  an  unpaid  vendor  to  take  back,  his  goods 
cw«  out  of  the  possession  of  the  insolvent  buyer,  when  found 
distinct  from  the  general  stock,  and  capable  of  specific  iden- 
tification. In  other  states  the  transaction  has  been  treated 
as  a  fraud  upon  the  seller,  and  disposed  of  accordingly. 
Thus,  for  example,  the  law  of  Scotland,  as  it  formerly  stood, 
decreed  restitution  of  all  goods  not  paid  for;  which  had  been 
purchased  within  three  days  of  the  perioi  of  insolvency, 
unless  the  buyer,  or  the  creditors  who  had  ^cceeded  to  his 
rights,  could  rebut  the  general  presumption  of  fraud  by  shew- 
ing that  they  were  bought  with  a  hoviA  fide  intention  of  pay- 
ing for  them.^  Neither  of  these  rules,  however,  is  free  from 
objection.  That  which  founds  itself  upon  fraud  is  obviously 
too  vague  and  indefinite  to  be  made  immediately  available  in 
practice,  and  the  other  is  obnoxious  to  the  still  more  serious 
charge  of  affording  a  bankrupt  debtor  the  means  of  favouring 
such  of  his  creditors  as  he  may  think  fit  to  prefer  —  and 
these,  probably,  as  regards  the  interests  of  the  community, 
the  least  entitled  to  such  preference — to  the  prejudice  or  even 
exclusion  of  the. rest.  The  law  of  England,  whilst  it  has  re- 
cognized the  justice  of  the  printSple,  has  judiciously,  or  rather 
perhaps  fortunately y  avoided  both  these  faults  in  the  applica- 
tion. The  rule  which  it  has  finally  adopted  may  be  started 
briefly  as  follows  z  The  unpaid  seller  may,  on  the  insolvency 
of  the  buyer,  stop  or  reclaim  the  goods  whilst  on  their  pas- 
sage ;  but  if,  before  the  assertion  of  the  claim,  they  have  come, 
either  actually  or  constructively,  into  the  possession  of  the 
buyer,  the  privilege  is  gone,  and  the  seller  must  thenceforth 
be  content  to  rank  among  the  general  creditors  of  the  insol- 
vent—  a  rule,  which  has  so  far  received  the  warrant  of  ex- 
perience, that  (to  say  nothing  of  its  introduction  into  the 
mercantile  law  of  Scotland,  where,  indeed,  it  seems  to  have 
been  forced  upon  the  courts  by  a  decision  of  the  house  of 
Lords,  or  rather  of  Lord  Chancellor  Thurlow  who  presided 
there)  it  was,  after  a  careful  investigation  of  the  comparative 
merits  of  the  two  systems,  adopted  by  the  framers  of  the  Code 
Napoleon  in  deliberate  preference  of  the  civil  law  doctrine  of 

'  See  Bell's  CommeiitaTies,  vol.  i.  p.  207.  et  seq. 
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refititulion,  which  had  up  to  that  time  prevailed  in  France.^ 
It  18  singular,  therefore,  that  a  doctrine  so  confessedly  reason-* 
able,  should  have  been  the  result  in  some  degree  of  accidental 
circumstances*  Yet  so,  as  we  have  before  intimated,  un- 
doubtedly it  was  ;  and  as  the  history  of  its  origin  and  gradual 
development  will  not  only  be  interesting  in  itself,  but  will,  at 
the  same  time,  materially  illustrate  the  principles  on  which 
the  system  rests^  the  time  which  is  devoted  to  a  short  review 
of  both,  will  noft>  perhaps,  be  mis-spent. 

The  first  instance  which  is  found  reported  in  the  books,  oc- 
curred in  the  year  1690,  and  was  as  follows :  ^  Altenory  and 
Altoery,  merchants  at  Leghorn,  had  consigned  silks  to  the 
Bonnells,  merchants  in  London.    Before  the  ship,  which  had 
the  goods  on  board,  left  her  port  of  sailing,  information  was 
received  of  ..the  failure  of  the  London  housCj  whereupon  the 
consignment  was  altered,  and  the  goods  having  come  under 
this  new  direction  to  the  hands  of  one  Vandeput,  the  assignees 
of  the  Bonnells  filed  their  bill  in  chancery  against  him  for  a 
discovery  and  relief.  The  lords  commissioners  (for  the  great  seal 
was  at  the  time  in  commission)  ordered  the  plaintiffs  to  bring 
an  action  of  trover  for  the  purpose  of  trying,  '*  whether  the  first 
consignment,  notwithstanding  the  altering  thereof,  and  the 
new  consignment  made  before  the  ship  sailed,  vested  the  pro-* 
perty  of  the  silks  in  the  Bonnells^"     Upon  the  trial  a  verdict 
was  found  for  the  plaintiffs ;  and  the  cause  having  come  on  for 
a  second  bearing  in  equity,  the  court  finally  adjudged,  that 
**  the  Bonnells  having  paid  no  money  for  the  goods,  if  the 
Italians  could  by  any  means  get.  them  again  into  their  hands^ 
or  prevent  their  coming  into  the  hands  of  the  bankrupts,  it  was 
but  lawful  for  them  so  to  do,  and  very  allowable  in  equity." 

The  principle  thus  laid  down  had  been  acted  upon  in  two 
subsequent  cases,  ^  when,  about  forty  years  after  its  introduc- 
tion, it  received  the  full  and  unqualified  approbation  of  Lord 

'  S«6  the  "  Discours  desOrateun  da  Gouveroment,"  prefixed  to  the  code,  justifyiog 
this  alteration  in  the  lavr.  It  is  important  to  know  that  the  old  doctrine  of  reven- 
dicatioQ  had  hcen  almost  universally  reprobated  b j  the  meichanis,  upon  experience 
of  its  injurious  operation*  Had  Mr.  Eden  been  aware  of  this  fact,  he  would  hardly 
perhaps  have  ventured  to  recommend  the  substitution  of  it  in  this  country  for  our 
own  doctrine  of  stoi>page  in  transitu.    See  his  Treatise  on  Bankruptcy,  p.  295. 

*  Wiseman  v.  Vandeput,  2  Vem.  203. 

'  £zp.  Cla^,  Cooke's  Bankrupt  Law,  419.  £zp.  Frank,  cited  in  Snee  v.  Prescot. 
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Chancellor  Hai'dwickot  who,  in  pronouncing  JudgmeBttoa  a 
case  where  the  same  poiot  arose,  thougb.under  cireumstancee 
more  involved,  is  stated  to  have  used  the  following;  strong  and 
often-quoted  expression :  '*  If  the  defendant  [tbe  unpaid 
vendor]  got  the  goods  back  again  by  any  means,  provided  he 
did  not  steal  them,  I  would  not  blame  him.''  ^  From  this  time 
the  right  of  revendication  may  be  considered  as .  naturalized 
into  the  jurisprudence  of  England.  It  happened,  however^ 
that  in  none  of  the  cases  calling  for  the  interposition  of  the 
courts  had  the  goods  reached  their  destination,  when  the  pri* 
vilege  of  resumption  was  exercised.  It  became  unnecessary 
therefore  to  decide  what  would  have  been  the  effect,  if,  when 
reclaimed  by  the  seller,  they  had  been  already  reduced  into 
the  actual  possession  of  the  buyer ;  and  as  it  is  the  principle 
of  our  law  to  proceed  upon  precedent,  it  thus  csgne  to  pass, 
that  the  right  of  restitution  in  case  of  insolvency  was  narrowed 
into  that  of  stoppage  in  transitu. 

Hitherto  the  doctrine  had  been  confined  to  courts  of  equity; 
and  the  reason  of  this  is  manifest,  if  in  the  instance  firal 
cited  it  was  rightly  decid^,  upon  the  trial  at  common  law^ 
that  the  original  vendee  had,  notwithstanding  his  insolvency 
and  the  consequent  alteration  of  the  consignment,  acquired 
an  indefeasible  right  of  possession  by  the  mere  placing  of  the 
goods  on  board.  But  this  position  was  denied  by  Lord  Hard* 
wicke,  who,  in  the  somewhat  diffuse  and  ill-reported  judg- 
ment,^ to  which  we  have  before  adverted,  is  represented  as 
saying,  "  I  admit,  that  if  goods  are  delivered  to  a  carrier  or 
hoyman,  the  consignee  can  only  [alone  can]  bring  the  action, 
which  shows  the  property  to  be  in  him ;  and  it  is  the  same 
where  goods  are  delivered  to  the  master  of  a  vessel.  But  sup- 
pose such  goods  are  actually  delivered  to  a  earlier  to  be  de- 
livered to  A,  and  whilst  the  carrier  is  upon  the  road,  and  be- 
fore actual  delivery  to  A,  by  the  carrier,  the  consignor  hears 
that  A,  his  consignee,  is  likely  to  become  bankrupt,  or  is  ac- 
tually one,  and  countermand  the  delivery,  and  gets  them  back 
into  his  own  possession  again,  I  am  of  opinion  that  no  action  of 

*  Snee  v.  Freseot,  1  Atk.  245. 

*  See  the  remarks  of  Mr.  Justice  Buller  on  this  case  in  the  elaborate  judgment 
delivered  by  him  before  the  House  of  Lords,  in  the  case  of  Liekbarrow  r.  Mason,. 
leporled  6  East,  20.  (n.) 
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trover  wotdd  lie  for  the  assignees  of  A,  because  the  goods, 
whilst  they  were  in  transitu,  might  be  so  countermanded.'*  ^ 
The  claim  thus  put  in  for  the  jurisdiction  of  the  common  law 
over  the  doctrine  of  stoppage  in  transitu  was  afterwards  strenu- 
ously enforced  by  Lord  Mansfield,  before  whom,  on  the  rapid 
extension  of  British  commerce,  which  took  place  in  his  day, 
the  question  frequently  arose  on  trials  at  Guildhall.  That 
great  judge,  who  has  been  styled,  not  without  reason,  the 
founder  of  our  ^mercantile  code,  affected  indeed  to  consider 
it  as  a  branch  of  the  general  proprietory  lien  of  the  unpaid 
vendor,  maintaining,  that  although  delivery  to  a  carrier,  or 
on  board  a  ship,  was  constrtictive  delivery  to  the  vendee,  so  as 
cast  the  risk  upon  him,  yet  nothing  short  of  actual  delivery 
could  defeat  the  seller's  right  over  the  goods  as  a  pledge  for 
the  paymei^t  of  the  price,^  Lord  Loughborough  also,  seems 
to  have  assumed  for  the  foundation  of  his  judgment  in  the 
celebrated  case  of  Lickbarrow  v.  Mason,  to  which  we  shall 
have  occasion  hereafter  to  advert,  that  the  privilege  of  stop- 
page in  transitu  was  a  strictly  legal,  and  not  a  mere  equitable 
right.  •  Yet  notwithstanding  tjie  deference  due  to  names  so 
illustrious,  it  cannot  be  questioned,  that  the  doctrine  was  un- 
known to  the  ancient  common  law — possibly  because  the  case 
had  never  occurred—  nay,  further,  that  it  is  even  inconsistent 
with  its  principles  of  the  absolute  transfer  of  property  by  sale 
and  delivery ;  and  that  it  must  consequently  be  considered  as 

*  Snee  v.  Prescot,  ubi  ante. 

3  Assignees  of  Burghall  v.  Howard,  1 H.  Bl.  365.  n.  '*  Lord  Mansfield  said,  that 
he  had  known  it  several  times  raled  in  chancery,  that  where  the  consignee  becomes 
a  bankrupt,  and  no  part  of  the  price  had  been  paid,  it  was  lawful  for  the  consignor 
to  seize  the  goods  before  they  came  to  the  hands  of  the  consignee  or  his  assignees  ; 
and  that  this  was  ruled,  not  upon  jninciplh  of  equity  only,  but  the  laws  of  pro' 
perly"  See  also  the  case  of  Savignac  v.  Cuff,  tried  in  1778,  and  cited  2  T.R.  66,, 
and  Stokes  v.  La  Riviere,  as  cited  by  Lawrence,  J.,  3  East,  397.  **  No  point/' 
Lord  Mansfield  said  in  this  latter  case,  "  is  more  clear  than  that  if  the  goods  are 
sold,  and  the  price  AOt  paid,  the  seller  may  stop  them  in  transitu,  I  mean  in  every 
sort  of  passage  into  the  hands  of  the  buyer.  There  have  been  a  hundred  cases  of 
this  sort — ships  in  harbour,  carriers,  bills^  have  been  stopped  —  in  short,  when  the 
goods  are  in  transitu,  the  seller  has  that  proprietory  lien.  The  goods  are  in  the 
hands  of  the  defendants  [the  carriers]  to  be  conveyed  :  the  owner  may  get  them 
back  again." 

'  2  H.  Bl.  362.  et  seq. 
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a  graft  from  the  courts  of  equity^  to  which  it  owes  its  un- 
doubted origin. 

Accordingly,  Mr.  Justice  Buller,  than  whom  none  had  more 
thoroughly  investigated  the  subject,  spoke  of  it  thus :  "  The 
right  of  the  vendor  to  seize  goods  in  transitu,  is  founded  only 
on  equitable  principles.   It  is  a  right  with  which  he  is  indulged 
on  principles  of  justice,    originally  established  in  courts  of 
equity,  and  since  adopted  in  courts  of  law."^    And  Lord 
Kenyon  states  it  to  be  "a  kind  of  equitable  Ken  adopted  by 
the  law  for  the  purposes  of  substantial  justice.'*  ^     Neverthe- 
less, the  successors  of  Lord  Mansfield,  though  they  rejected 
his  reasoning,  availed  themselves  of  his  authority,  and  acknow- 
ledged the  doctrine  of  stoppage  in  transitu  as  part  of  the  law- 
merchant,  not  upon  ancient  title,  but  because  it  was  just  in 
principle,  and  had  been  found  expedient  in  practice.^    Nor  is 
the  question  as  to  the  origin  of  the  doctrine  to  be  considered 
as  one  of  mere  controversy.     That  it  has  important  practical 
results  will  be  at  once  apparent  from  the  following  example. 
If  this  right  were,  as  was  insisted  by  Lord  Mansfield,  a  part  of 
the  general  proprietory  lien  of  the  seller,  it  would  follow  that 
he  might  exercise  it  at  any  moment  before  the  actual  arrival 
of  the  goods,  at  his  mere  caprice,  and  without  reference  to  the 
circumstances  of  the  buyer.     He  might  thus,  on  a  sudden  rise 
of  the  markets,  countermand  the  delivery,  disappoint  the  con- 
signee whom  he  had  apprised  of  the  shipment,  and  at  whose 
risk  the  goods  had  been  from  the  time  when  they  were  placed 
on  board,  and  turn  the  speculation  to  a  more  profitable  ac- 
count, by  selling  them  at  an  advanced  price  to  another.^    It 

>  3  T.  R.  469 ;  and  see  6  East,  27.  (n). 

«  7  T.  R.  446. 

'  See  the  excellent  observations  of  Mr.  Justice  Buller  in  Tooke  v.  HoUingworth, 
5T.  R.  215:  "I  have  always,"  he  says,  "  thought  it  highly  injurious  to  the 
public  that  different  rules  should  prevail  in  the  different  courts  on  the  same  mer- 
cantile case."  —  '*  The  mercantile  law  of  this  country  in  founded  on  principles  of 
equity ;  and  when  once  a  rule  is  established  in  that  court,  as  a  rule  of  property,  it 
ought  to  be  established  as  a  rule  of  law." 

4  **  The  mercantile  law  I  take  to  be  clear  and  distinct,  that  the  seller  has  not  a 
right  to  vary  the  consignment,  except  in  the  peculiar  case  in  which  he  is  reinstated 
by  the  privileges  of  the  vendeur  primitif.  The  mischief  and  inconvenience  that 
would  ensue  on  a  contrary  supposition  are  extreme.  The  goods  might  be  put  on 
board,  and  might  lie  at  the  risk  of  the  consignee  for  two  or  three  months ;  and  if 
the  consignor  could  come  and  resume  them  at  pleasure,  it  would  place  the  con- 
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is  true  that  by  so  doing  be  woiJ^ld  render  bimself  liable  to  ai^ 
action  at  the  suit  of  the  buyer,  for  not  delivering  according  to 
his  contract^  and  that  the  difference  in  the  market  price  would 
be  taken  into  account  in  measuring  the  damages  to  be  reco* 
vered.     Still,  even  in  the  most  favourable  view,  the  right  to  the 
goods  would  be  turned  into  a  mere  remedy  agam^  the  person^ — > 
9,  diifereAce,  the  importance  of  which  will  be  at  once  felt  by  all 
who  are  conversant  with  trade.     Lord  Mansfield  himself  saw 
this  consequence  of  his  principle,  and  did  not  shrink  from 
avowing  it.     "The  goods,"  he  said,  "  are  in  the  hands  of  the 
carrier  to  be  conveyed;  the  owner  may  get  them  back  again."  ^ 
On  the  othej:  hand,  if  the  rule  is  to^be  taken,  as  we  contend 
it  must  be,  not  as  resting  on  any  legal  right  of  property,  but 
a$  a  mere  equitable  indulgence  to  the  unpaid  seller,  its  appli-- 
cation,  will  then  be  confined  to  the  case  o(  insolvency  of  the 
vendee,  in  which  case  only  the  courts  of  equity  either  did,  or 
consistently  with  the  principles  which  govern  them  could,  af- 
fo.rd  the  extraordinary  relief.    Accordingly  we  find  that,  by 
the  universal  understanding  of  the  profession,  as  well  as  the 
practice  of  mercantile  men,  the  right  of  stoppage  in  our  law  is 
considered  aQ  depending  on  the  fact  of  the  vendee's  insolvency » 
It  is  a  consequence  which  flows,  we  repeat,  necessarily  from 
its  Qquitable  origin ;   but  if  the  support  of  authority  were 
wanted,  what  better  could  be  given  than  the  following  extract 
from  a  judgment  of  Lord  Stowell :  *'  If  the  person  to  whom  the^ 
the  goods  are  consigned  is  not  insolvent  •'—if  frpm  misinforma-* 
tiop,  or  from  excess  of  caution,  the  vendee  has  exercised  thia 
privilege  prepiaturely* — he  has  assumed  a  right  that  did  not 
belong  to  him,  and  the  consignee  will  be  entitled  to  the  deli- 
very of  the  goods,  with  an  indemnification  for  the  ezpences 
that  may  have  been  incurred.      In  the  law  of  England^  as  far 
as  I  can  collect  it,  and  in  all  books  into  which  I  have  looked, 
it  is  not  an  unlimited  power  that  is  vested  in  the  consignor  to 
vary  the  consignment  at  his  pleasure,  in  all  cases^  whatever*. 

signee  in  a  situation  of  great  disadvantage!  that  be  should  be  exposed  to  the  risk 
during  such  a  length  of  timoi  for  an  object  which  might  be  eventually  defeated  at 
any  moment  by  the  capricious  or  interested  change  of  intention  in  the  breast  of  the 
consignor.  It  would  be  to  expose  the  consignee  altogether  to  the  mercy  of  the. 
Mller."  Per  Lord  Stowell  (then  Sir  W.  Scott),  6  Rob.  Adm.  Rep.  321. 
*  In  Stokes  v.  La  Riviere,  ubi  ante. 
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li  is  a  privilege  allowed  to  the  sellef  for  the  particular  purpose 
of  protecting  him  against  the  insolvency  of  the  consignee." 
*'  Certainly/'  he  adds,  '^  it  is  not  necessary  that  the  person 
should  be  actually  insolvent  at  the  time.  If  the  insolvency 
happens  before  the  arrival^  it  would  be  sufficient,  I  conceive,  to 
justify  what  has  been  done,  and  to  entitle  the  shipper  to  the 
benefit  of  his  own  provisional  caution.  But  if  the  person  is 
not  insolvent,  the  ground  is  not  laid  on  which  such  a  privilege 
is  founded."  ^ 

Lord  Mansfield,  as  we  have' said,  maintained  that  nothing 
short  of  actual  delivery,  was  sufficient  to  divest  the  seller  of  his 
proprietory  privilege  ;  and  that  actual  delivery  might  be  dis- 
tinguished from  constructive  by  a  broad  and  palpable  line,  he 
made  the  criterion  of  the  former  to  be  the  corporeal  touch  of 
the  vendee.  On  this  principle  many  cases  were  decided,  of 
which  it  may  be  sufficient  to  select  one.  A  bale  of  «loth  was' 
forwarded  by  order  to  an  innkeeper  for  delivery  to  the  vendee, 
who,  on  information  of  its  arrival,  directed  that  it  should  be 
sent  to  a  neighbouring  quay  for  shipment.  This  was  accord- 
ingly done  ;  but  arriving  too  late,  it  was  sent  back  to  the  inn- 
keeper, and  again  placed  in  his  warehouse.  Some  days  after- 
wards a  clerk  of  the  vendee  being  asked  by  the  innkeeper  what 
was  to  be  done  with  the  bale,  desired  him  to  keep  it  in  his  cus- 
tody until  another  ship,  which  was  presently  to  sail,  should  be' 
ready  to  receive  it*  In  the  meantime,  but  after  this  direction, 
the  vendee  became  bankrupt ;  and  the  innkeeper  having,  at 
the  request  of  the  vendors,  refused  to  deliver  the  bale  to  the 
assigneesy  was  sued  by  them  in  an  action  of  trover.  Lord 
Mansfield  decided  against  the  plaintiffs,  expressing  himself  as 
clearly  of  opinion,  that,  to  defeat  the  right  of  stoppage,  there 
must  be  an  absolute  and  actual  possession  by  the  vendee.  ^ 

The  courts,  however,  in  later  times,  considering  that  goods 
may  be  in  the  possession  of  the  vendee  for  every  available 
purpose,  even  though  not  brought  within  his  personal  keep- 
ing, have  rejected  this  rigid  interpretation  of  actual  delivery, 
and  have  admitted  constructive  possession  as  determining  the 

^  The  Constantia,  6  Rob.  Adm.  Rep.  321.     Abbott,  on  Sb.  371.    The  re- 
mainder of  this  elaborate  judgment  will  well  repay  a  perusal. 
'  Hunter  ▼.  Beale,  cited  in  Ellis  v.  Hunt,  3  T.  R.  465. 
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transit  of  the  goods,  and,  consequently,  the  right  of  stoppage.^ 
And  thus  the  general  doctrine,  as  it  now  stands,  matured  by 
the  experience  of  a  century,  will  be  found  to  be  in  substance 
what  was  stated  at  the  outset  —viz.  that  the  unpaid  seller  has 
a  right,  on  the  insolvency  of  the  buyer,  to  stop  or  reclaim  the 
goods  whilst  on  their  passage;  but  that  the  privilege  is  gone 
so  soon  as  they  have  come  actually  or  constructively  into  the 
possession  of  the  vendee.  It  remains  then  that  we  proceed 
to  amplify  and  illustrate  the  several  parts  of  this  rule  in  the 
order  in  which  they  are  here  presented. 

And  first,  as  it  is  a  right  of  the  seller,  it  can  only,  of  course, 
take  place  where  there  is  a  consignment  by  way  of  sale.  Ac- 
cordingly, it  has  been  decided  that  the  privilege  does  not  be- 
long to  a  person  having  a  mere  lien  upon  goods  for  work  be- 
stowed on  them  —  the  very  notion  of  a  lien,  indeed,  implying 
actual  pi>ssession  f  nor  to  a  foreign  correspondent  of  the 
buyer,  standing  between  him  and  the  seller  in  the  mere  rela- 
tion of  an  agent,  even  though  he  may  have  become  surety  for 
the  buyer  by  accepting  bills  for  the  price.*  Yet  the  rule  has 
not  always  been  inflexibly  adhered  to  ;  for  in  one  case — to  be 
considered,  perhaps,  rather  as  an  exception  than  a  precedent — 
an  agent  abroad  who  had  consigned  goods  tviih  a  charge  for 
commission,  purchased,  however,  on  his  personal  liability  from 
one  to  whom  the  consignee  was  unknown,  was  regarded  as 
substantially  filling  the  character  of  a  seller,  and  entitled 
to  the  right  of  stoppage.*  We  should  have  thought  it  unne- 
cessary, had  not  the  point  been  made  the  subject  of  a  solemn 
decision,  to  state  that  the  right  of  stoppage,  in  its  proper  and 
legal  sense,  has  nothing  to  do  with  consignments  to  a  factor 
for  sale  3^  because  in  such  cases,  the  property  never  having 


1  We  are  by  no  means  sure  that  this  change  was  an  improvement.  On  the  one 
hand  it  is  true  that '  a  person,  without  having  goods  in  his  actual  possession,  may, 
by  the  aid  of  documents  and  other  means,  deal  with  them  and  obtain  credit  upon 
them  as  effectually  as  if  they  were  visibly  exposed  in  his  warehouse.  But  on  the 
other  hand,  this  doctrine  of  constructive  possession  has  introduced  many  nice  and 
subtle  distinctions,  which  ought  above  all  things  to  be  avoided  in  a  rule  of  daily 
and  almost  hourly  application.  Broad  lines,  even  though  coarse  and  unphiloso- 
phical,  are  undoubtedly  best  for  practical  guidance. 

«  Sweet  v.  Pym,  1  East,  4.  »  Siffkin  v.  Wray,  6  East,  371. 

4  Friese  v.  Wray,  3  East,  93.  •  Patten  v.  Thompson,  5  M.  &  S.  350. 
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passed  out  of  the  consignor^  he  needs  not  the  aid  of  an  extra-- 
ordinary/  privilege  to  enable  him  to  retake  the  goods  on  their 
course.*  As  little  doubt  can  there  be  of  the  right  of  one  who 
has  consigned  goods  for  sale  on  the  joint  account  of  him- 
self and  the  consignee^  to  stop  them  on  the  insolvency  of  the 
latter :-  but  neither  is  this  an  act  of  stoppage  in  transitu  in 
its  technical  sense^  but  a  mere  exercise  of  the  right  of  unde- 
vested  ownership.  Lastly,  as  it  is  the  right  of  the  seller,  so 
it  must  be  exercised  by  him,  or  some  one  acting  for  him,  ad- 
verse/y  against  the  buyer:  a  countermand,  therefore,  by  the 
buyer,  though  given  on  behalf,  and  with  a  view  to  the  interest 
of  the  seller,  will  not  enure  to  the  benefit  of  the  latter  as  an 
act  of  stoppage.^ 

Secondly,  to  justify  a  stoppage,  the  consignee  must  be  in- 
solvent— not  necessarily  bankrupt,  but  in  such  cirQumstances 
as  to  be  unable  to  honour  his  drafts,  or  meet  the  demands  of 
his  creditors.  Any  information,  which  turns  out  to  be  well 
founded,  of  such  embarrassment  in  the  affairs  of  the  con- 
signee, will  entitle  the  seller  to  countermand  the  delivery — 
much  more,  therefore,  will  the  actual  dishonour  of  the  bills 
which  have  been  drawn  for  the  price.  A  question  at  one 
time  arose,  whether  the  right  was  defeated  by  part  pay- 
ment of  the  price;  but  the  court  at  once  intimated  an 
opinion  that  it  would  be  dangerous  to  introduce  an  excep- 
tion wherein  it  might  be  difficult  to  dc^w  the  line :  and 
after  further  deliberation  decided,  that  the  vendor  was  en- 
titled to  stop,  notwithstanding  a  partial  payment  —  refund- 
ing, of  course,  the  sum  which  he  had  received.^  It  is  almost 
needless  to  add,  that  neither  does  the  seller  forfeit  his  privi- 
lege by  taking  the  buyer's  acceptances,  that  being,  as  we 
have  said,  one  of  the  ordinary  modes  in  which  credit  is 
given.* 

*  "  The  right  of  stoppage  in  transitu  does  not  depend  upon  a  supposition  that 
the  property  has  not  passed  from  the  consignor,  but  on  the  contrary,  is  founded  on 
an  admission  that  the  property  has  become  vested  in  some  other  person.  No  ques- 
tion can  be  made  upon  the  right  of  a  man  to  seize  his  own  goods  :  but  the  question 
in  cases  of  stoppage  in  transitu  generally  is,  whether  under  the  circumstances  the 
consignor  may  divest  the  property  which  has  passed  to  another,  and  revest  it  in 
himself."    Abbot  on  Sh.  368. 

>  Newsom  v.  Thornton,  6  East,  17.  '  Siffkin  v.  Wray,  6  East,  371. 

*  Hodgson  v.  Loy,  7  T.  R.  440.  «  3  East,  93.    1  Stark.  N.P.C.  115. 
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Thirdly^  there  must  be  a  stoppage.  The  banlcroptcy  of  the 
vendee  does  not  of  itself  remit  the  vendor  to  his  right  of  pos* 
session,  or  put  an  end  to  the  subsisting  contract.  There  must 
be  a  positive  exertion  of  the  right  by  the  vendor  himself,  or 
some  one  acting  in  his  behalf.  It  is,  in  fact^  a  race  of  com- 
petition between  the  seller  and  the  general  creditors  of  the 
buyer,  in  which  the  most  diligent  gains  the  prize.  For  the 
manner  of  exercising  the  right  no  specific  form  has  been  pre- 
scribed :  if  the  transport  is  by  land,  a  written  notice  (though 
a  verbal  notice  will  suffice)  to  the  carrier  or  other  middleman 
In  whose  hands  the  goods  may  be,  not  to  deliver  them  to  the 
consignee,  is  the  ordinary  and  recognised  mode  of  stoppage ; 
if  by  sea,  the  shipper  usually  forwards  to  his  agent  at  the  port 
of  destination  one  of  the  bills  of  lading,  the  presentment  of 
which  is  a  sufficient  assertion  of  the  claim,  and  an  authority 
to  the  master  to  deliver  accordingly.  If  the  bills  of  lading 
expressly  make  the  goods  deliverable  to  the  order  of  the  ship^ 
per^  then,  upon  the  production  of  one  of  them  duly  indorsed, 
it  will  be  at  the  peril  of  the  master,  if  he  should  refuse  to 
obey  the  oi'der  :  and  this,  therefore,  seems  the  surest  and  most 
convenient  mode  for  enabling  the  consignor  to  regain  the  pos^ 
session. 

'  Fourthly,  the  right  of  stoppage  over-reaches  the  goods 
during  the  whole  period  of  their  passage:  so  long,  therefore^ 
as  they  continue  in  the  custody  of  a  middleman,  whether  car- 
rier, wharfinger,  or  warehouseman,  on  their  way  to  the  desti- 
nation originally  contemplated  as  between  the  buyer  and  seller, 
they  are  liable  to  this  privilege  of  resumption.^  And  for  this 
purpose  it  is  indifferent,  so  fai*  as  the  carrier  is  concerned, 
whether  he  has  been  specially  appointed  either  by  the  vendor 

'  Stokes  V.  La  Kiviere,  as  cited  by  Mr.  Justice  Lawrence,  3  East,  397.  Hodg- 
son V.  Loy,  7  T.  R.  440.  Mills  v.  Ball,  2  Bos.  &  Pul.  457.  There  the  goods 
vere  in  the  hands  of  a  wharfinger  ;  and  Lord  Alvanley  says,  '*  Where  there  is  a 
contract  for  the  sale  of  goods,  and  a  delivery  has  been  made  to  a  middleman,  who 
"lAfiUTtl'^tht  vehicle  between  the  buyer  and  seller,  the  Utter,  in  case  of  the  in- 
•olvency  of  the  former,  may  stop  them  at  any  time  before  they  have  arrived  in  such 
4L  state  as  to  be  in  the  actual  or  comttmctive  possession  of  the  buyer.  The  only  que8-» 
tion  is,  whether  these  goods  are  to  be  considered  as  having  been  in  the  bands  of  « 
Middleman,  or  as  having  been  taken  into  the  possession  of  the  person  for  whom 
they  were  ultimately  intended.  I  am  of  opinion  that  the  wharfinger  in  this  case, 
not  having  been  particularly  employed  by  the  vendee,  is  to  be  considered  as  a  mid- 
dleman."   See  also  Coates  v.  Railtoa,  6  B.  &  C.  422. 
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or  by  the  vendee^  or  is  a  general  carrier  for  hire.  It  may  be 
that  he  is  the  agent  of  the  vendee,  but  he  is  an  agent  to  carry ^ 
not  finally  to  reeeive  and  appropriate.  Thus,  not  only  may 
goods  on  board  a  general  ship  be  stopped,  but  the  right  con- 
tinues even  when  the  shipment  has  been  made  on  bos^rd  a 
vessel  chartered  by  the  consignee  for  that  express  adventure. 
On  this  point,  it  is  true,  a  different  opinion  ^as  at  one  time 
entertained;^  but  the  question  was  subsequently  set  at  rest 
by  a  solemn  decision  of  the  court.^ 

But,  lastly,  the  transitus  is  over  and  the  right  of  stoppage 
gone^  so  soon  as  the  goods  have  come  into  the  actual  or  con- 
structive possession  of  the  vendee.  Lord  Ellenborough,  on 
one  occasion,  observed  that  Lord  Mansfield's  expression  of  the 
^corporal  touch/  was  to  be  taken  not  literally,  but  ^gwr- 
atwebf.^  And  certainly  it  can  never  have  been  thought  ne* 
cessary  that  the  buyer  should  in  his  proper  person  actually 
handle  the  goods.  Lord  Mansfield  himself  would  have  con- 
sidered  it  enough  that  they  should  be  delivered  into  his  ware- 
house, whether  under  his  own  eye-sight  or  not.  And  if  thid 
be  so,  there  seems  no  very  sound  reason  why  delivery  into  the 
warehouse  of  another,  which  the  buyer  expressly  makes  his 
own  for  the  time  being,  should  not  be  considered  equally 
complete  and  effect;ual.  Thus,  to  take  the  instance  before 
cited,  of  Hunter  v.  Beale :  after  the  direction  given  by  the 
derk  of  the  buyer,  it  is  manifest  that  the  warehouse  of  the 
innkeeper  became,  so  far  as  the  custody  of  the  bale  was  con- 
cerned, the  warehouse^  of  the  buyer.    Unless,  therefore,  we 

'  Inglis  ▼.  Usherwood>  1  East,  516.  In  that  case  the  cdnstgnment  was  oa  board 
a  ship  wholly  chartered  by  the  eanagnee ;  and,  on  the  supposition  thj&t  by  the  law  of 
England  delivery  on  board  such  a  ship  was  a  complete  and  final  delivery  to  the 
vendee,  recourse  was  had,  for  justifying  an  act  of  stoppage,  to  the  law  of  Russia. 
On  that  law  the  case  was  decided ;  and  although  Lord  Kenyon  shrunk  from  de* 
terminhig  the  question  whether  by  the  law  of  England  the  transitus  was  at  an  end, 
Mr.  Justice  Grose  exfoessly  stated  that  **  he  agreed  to  the  general  rtilsp  that  a  de- 
livery of  goods  by  the  vendor  on  board  a  ship  chartered  by  the  vendee,  is  a  delivery 
to  the  vendee  himself;"  in  which  opinion  he  was  supported  by  Mr.  Justice  Law 
lenoe* 

'  Bothlingk  y.  Inglis,  3  East,  380.  The  decision  of  the  court  proceeded  merely 
on  the  ground,  that  there  is  no  substantial  diffeience  whether  the  contract  for  car<* 
riage  be  made  expressly  vnth  the  vendee,  or  not.  In  either  case  he  is  the  hirer  of 
the  ship,  and  must  pay  the  freight* 

'  In  Dixon  v.  Baldwin,  5  East,  175. 

VOL.  V.  M 
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are  prepared  resolutely  to  draw  the  line  of  demarcation^  by 
saying  that  no  possession  df  a  third  person  shall,  under  any 
circumstances,  be  deemed  to  be  a  possession  of  the  buyer,  we 
must  admit  that  in  this  case  the  bale  had  come  into  the 
warehouse,  and  consequently  into  the  possessran^of  the  pereon 
to  whom  it  was  consigned.  Accordingly^  this  decision  of 
Lord  Mansfi^d,  which,  as  we  have  seen,  determined  that 
that  the  transitus  was  still  incomplete,  has  been  not  only 
questioned  by  the  courts,^  but  impliedly,  if  not  in  express 
terms,  overruled ;  and  it  may  be  taken  as  now  settled,  that 
one  ordinarily  acting  in  the  character  of  a  middleman,  may 
be  converted  into  the  warehouseman  or  special  agent  of  the 
vendee,  either  by  express  directions  applicable  to  the  parti* 
eular  consignment,  or  by  a  general  course  of  employment  ren- 
dering such  particular  direction  unnecessary.  Thus  it  was 
stated  by  Mr.  Justice  Chalmbre,  that,  ''  If  a  man  be  in  the 
habit  of  u^ihg  the  warehouse  of  a  wharfinger  or  other  middle- 
man as  his  own,  and  make  that  the  repository  of  his  goods, 
and  dispose  of  them  there,  the  journey  will  be  at  an  end  when 
the  gcfbds  have  arrived  at  such  warehouse ;"  ^  and  it  has  been 
accordingly  on  this  principle  decided  that  goods  in  the  cus- 
tody of  a  packer,^  and  a  carrier,^  had  respectively  reached 

•  .     *  • 

'  In  Dixon  v.  Baldwin,  5  East,  175. 

«  In  Richardson  v.  Goss,  3  B.  &  P.  119. 
'  >  Scott  V.  Pettit,  3  B.  &  P.  469.  Goods  were  ordered  from  a  house  in  Man- 
chester and  forwarded  to  the  address  of  the  buyer  at  the  Ball  and  Mouth,  London. 
Fiom  thence  thy.  were  taken  to  the  house  of  the  defendant^  a  packer,  not  in  con- 
sequence of  any  orders  respecting  these  paiticular  goods,  but  in  consequence  of 
general  orders  to  that  effect  from  the  buyer,  who  had  no  warehouse  of  his  own  in 
London.  No  enquiry  was  made  and  no  ordeirs  given  by  the  buyer,  who  soon'  af- 
terwards became  bankrupt,  respecting  the  goods  in  question.  The  defendant,  how- 
ever, received  them  as  usual,  and  opened  the  package  for  the  purpose  of  examining 
the  contents.  They  were  then  claimed  by  the  vendors  ;  but  the  court  was  of  opi- 
nion that  the  transitus  was  at  end,  when  the  goods  were  received  into  the  possession 
of  the  packer.  "  It  seems  to  me,"  said  Lord  Alvanley,  "  impossible  to  raise  a 
doubt,' whether  the  transitus  was  at  to  end  er  not ;  for  if  the  bankrupt  had  no  waie- 
house  to  teoeive  the  goods  but  that  of  the  packer^  the^transitus  never  could  be  at  an 
end,  if  it  did  not  end  there*" 

*  Rowe  V.  Pickford,  1  Moore,  526.  The  buyer  in  that  case  was  in  the  ha.bit  of 
purchasing  goods  from  Manchester,  for  exportation  to  the  Continent.  Having  no 
waitehouse  of  his  own  in  London,  he  used  that  of  -the  defendants,  who  were  car- 
riers, as  a  place  of  tempoi'ary  deposit  before  iditpment.  The  trahsitus  was  therefore 
held  to  be  determined  so  soon  as  the  goods  reached  the  warehouse  of  the  de^ndants. 
See  also  the  recent  case  of  Foster  v.  Frampton,  6  B.  &  €.  107.,  in  which  the  same 
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their  ultimate  d^stiniation ;  the  vendee  ia  each  case  having  no 
warehouse  of  his  owQy  apd  having  been  accustomed  on  other 
occasions  to  use  the  warehouse  of  tb&  middleman  as  the 
temporary  repository  of  goods  so  consigned.  The  question, 
in  short,  seems  to  be  this :  in  what  capacity  did  the  middle- 
man hold  the  goods  at  the  time  when  the  claim  of  the  vendor 
was  made  ?  If  he  held  them  a$  a  mere  vehicle  between  the 
buyer  and  the  seller,  they  were  still  on  their  passage,  and 
might  be  stopped ;  but  if  they  were  in  his  hands  as  the  ware- 
houseman, special  agent,  or  bailee  of  the  buyer,  then  the 
transit  was  at  an  end.^ 

Another  question,  in  principle  closely  connected  with  this 
arises,  when  goods  are  order^,  as  frequently  they  ave,  for 
the  purpose  of  being  again  consigned  elsewhere.  In  such 
cases,  it  may  not  suit  the  buyer  that  the  goods  should  be  trans- 
mitted directly  to  himself,  and  be  may  consequently  <M:der  them 
to  be  sent  to  his  agent  at  a  particular  place,  to  be  by  him  dis- 
patched on  their  ulterior  destination*  At  what  point  then, 
under  such  circumstances,  will  the  right  of  stoppage  be  de^ 
lermined  ?  The  answer  will  readily  suggest  itself,  if  we  keep 
steadily  in  view,  that  by  the  transit  of  goods  is  meant  the  course 
of  delivery  from  the  seller  to  the  buyer.  Thus,  for  instance,  if 
goods  ordered  by  an  agent  in  England,  on  account  of  a  house 
abroad,  are  sent  to  the  agent  for  the  purpose  of  being  forward- 
ed to  his  principal ;  there  can  be  no  doubt,  that  in  general, 
into  whatever  intermediate  hands  they  may  come,  they  will 
f«iiiain  subject  to  the  right  of  the  vendor  until  their  arrival 
at  the  point  of  ultimate  destination.*  But  if  the  agent  receive 
them,  not  as  the  instrument  of  transmission  to  his  principal. 


doctrine  was  upheld.  In  that  case,  however,  there  were  other  circumstances  in- 
dicating the  termination  of  the  transit ;  for  the  vendee  took  away  part  of  the  goods, 
and  gave  special  directions  to  the  carrier  to  keep  the  remainder  in  his  warehouse. 

1  Foster  v.  Ftampton,  6  B.&  C.  109 ;  and  see  HQ4g«)9  ▼•  Loy,  7  T.  R.  440. 

'  See  the  case  of  Stoke3  v.  La  Rivieie,  as  cited  in  3  East,  397.  The  goods  WiBre 
ordered  by  Messrs.  Dubems  of  Lisle,  and  were  sent  £rst  to  their  agents  in  Xjondea, 
by  whom  they  were  forwarded  to  their  correspondents  at  Ostend  to  be  sent  onward 
to  their  destination  at  Lisle.  Whilst  in  their  hands  waiting  for  yocders,  they  were 
atopfied*  "  No  point,''  said  Lord  Mans^el^r  **  is  Juore  dear  Jthan  that  go9d9  may 
be  stopped  in  eoery  tort  of  pass(ige>  to  the  hands  qf  the  huifera-'*  And  see  also  the 
late  case  of  Coates  v.  Eailton^  6  B«  &  C.  422.,  which  was  decided  on  exacdy  tbft* 
same  principle* 
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but  either  under  a  general  authority  to  deal  with  and  dispose 
of  them  as  he  may  think  expedient/  or  for  the  express  pur- 
pose of  re-consigning  them  on  a  new  adventure^  it  is  equally 
clear,  that  in  either  of  these  cases,  so  far  as  the  seller  and  Ms 
contract  are  concerned^  the  transit  is  determined  by  the  posses- 
sion of  the  agent.  Thus,  to  take  one  example ;  goods  were 
ordered  by  a  firm  in  London  from  a  house  at  Manchester,  with 
directions  that  they  should  be  sent  to  the  buyer's  agents  at 
Hull,  to  be  shipped,  as  usual,  for  Hamburgh.  After  the  arri- 
val of  the  goods  at  Hull,  and  whilst  they  were  in  the  possession 
of  the  agents  there,  the  vendors  claimed  to  stop  them ;  but 
the  case  being  brought  before  th^  court,  it  was  decided,  that 
they  were  too  late^  inasmuch  as  the  transitus  was  complete  by 
the  delivery  to  the  agents.^  And  indeed  it  is  obvious,  that  the 
seller  in  this  case  had  nothing  to  do  with  the  subsequent  ship- 
ment to  Hamburgh.  His  contract  regarded  only  the  buyer  and 
his  possession,  and  could  not  therefore  be  affected  either  in  its 
rights  or  liabilities  by  a  new  destination  given  to  the  goods 
after  they  had  come  into  the  possession  of  the  buyer,  or,  which 
is  the  same  thing,  the  possession  of  an  agent  specially  ap- 
pointed by  him  to  receive  them.  The  same  principle  is  illus- 
trated in  a  case  cited  by  Mr.  Justice  Lawrence,  under  the 
name  of  Kymer  v.  Fowler.'    Goods  purchased  at  a  foreign 

'  Leeds  v.  Wright,  3  B.  &  P.  320.  Moisseron,  the  general  agent  in  liondon  of 
Le  Grand  and  Co.  in  Paris,  purchased  goods  in  thdr  name  from  a  house  at  Man- 
chester. Moisaeron  had  a  general  authority  to  send  the  goods  which  he  purchased 
to  Le  Grand  and  Co.  at  Paris,  or  to  Holland,  Germany,  or  such  other  port  as  he 
should  think  most  heneficial.  In  this  instance  the  goods  were  sent  hy  his  direction 
to  a  packer ;  and  a  part  having  been  taken  out  and  sent  off,  the  remainder  were 
repacked,  and  they  were,  on  the  fiedlure  of  Le  Grand  and  Co.,  claimed  by  the  ven- 
dors. But  the  court  was  of  opinion  that  the  packer  had  possession  of  the  goods, 
not  as  a  middleman  between  the  sellers  and  Le  Grand  and  Co.,  but  on  account  of 
Moisseron,  and  that  delivery  to  Moisseron  was  a  complete  delivery^to  the  buyers,  in 
as  much  as  he  had  authority  from  them  to  give  to  the  goods  what  new  direction  he 


*  Dixon  V.  Baldwin,  5  East,  175.  "  Here,"  said  Lord  Ellenborough,  after  a 
review  of  the  previous  cases,  "  the  goods  had  so  far  gotten  to  the  end  of  their  joor- 
tiey^  that  they  waited  for  new  orders  from  the  purchaser  to  put  theQi  again  in  mo- 
tion, and  communicate  to  them  another  substantive  destination,  and  that  without 
such  orders  they  would  have  continued  stationary." 

*  3  East,  396.  The  vessel  was  in  this  case  the  repository  or  warehouse  of  the 
buyer.  It  was  to  all  intents  his  own ;  and  in  this  respect  it  differs  from  a  vessel 
chartered  only  for  the  particular  voyage,  the  control  and  management  remaining 
with  the  owner. 


Mercantik  Law.  166 

port  were  put  on  board  the  buyer's  own  ship,  hired  by  him 
for  a  certain  term^  not  to  be  conveyed  to  the  buyer  himself^ 
but  be  sent  out  to  Alexandria  on  a  mercantile  adventure, 
with  a  view  to  which  they  had  been  bought.  And  this  wias 
considered  as  a  complete  and  final  delivery  to  the  purchaser 
himself. 

In  the  instances  hitherto  given,  the  possession  has  been 
that  of  a  pei'son  acting  for  and  representing  the  vendee. 
But  this  is  not  the  only  sense  in  which  the  possession  may 
be  said  to  be  constructive.  The  term  comprehends  every 
mode  of  final  appropriation  short  of  an  actual  taking  into  the 
vendee's  own  possession.  Thus  affixing  a  mark,  ^  tasting,  ^ 
taking  samples,  ^  whilst  the  goods  were  yet  in  the  warehouse 
of  the  middle  man,  have  severally  been  considered  as  acts  of 
appropriation,  rendering  the  delivery  complete,  and  conse- 
quently determining  the  transit.  Nay,  it  has  even  beeii  said, 
that  if  at  any  time  in  the  course  of  conveyance  from  the  ven- 
dor to  the  vendee,  the  latter  be  allowed  to  exercise  any  act  of 
ownership  over  the  goods,  he  thereby  reduces  them  into  his 
possession  and  puts  an  end  to  the  vendor's  right  to  stop 
them.  ^  And  it  seems  to  be  now  placed  beyond  question, 
that  if  the  consignee,  before  the  goods  reach  their  ultimate 
destination,  postpones  the  delivery,  or  does  any  act  equivalent 
to  taking  actual  possession  of  them,  the  transitus  is  at  an  end.^ 
Lord  Kenyon,  indeed,  in  an  early  case^  is  reported  to  have 
said  *'  that  to  give  the  consignee  a  right  to  claim  by  virtue  of 
possession,  it  must  be  possession  obtained  on  the  completion  of 
the  voyaged  The  case  which  gave  occasion  to  the  dictum  was 
as  follows :  a  cargo  consigned  to  a  person  at  Liverpool,  was,, 
on  the  arrival  of  the  vessel,  taken  possession  of  (in  what  man- 
ner does  not  appear)  by  the  assignees  of  the  consignee,  who 

♦ 

^  Ellis  y.  Hunt,  3  T.  R.  464.  There  the  provisional  assignee  of  the  buyer  put 
his  mark  upon  the  cask  whilst  remaining  in  the  waggoner*s  warehouse. 

2  Wright  V.  Lawes,  4  Esp.  N.P.  C.  82. 

3  Foster  v.  Frampton,  6  B.  &  C.  107. 

^  Per  Lord  Alvanley  in  Mills  v.  Ball,  2  Bos.  &  Pul.  461. ;  and  his  lordship 
goes  on  to  say :  "  So  though  it  has  been  said  that  the  right  of  stoppage  continues  till 
the  goods  have  arrived  stt  their  journey's  end,  yet  if  the  vendee  meet  them  upon  the 
road  and  take  them  into  his  own  possession,  the  goods  will  then  have  arrived  at 
their  journey's  end,  with  reference  to  the  right  of  stoppage." 

A  Per  Bailey,  J.  in  Foster  v.  Frampton.  ^  Hoist  v.  Pownal,  1  Esp.  240. 
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had  become  bankrupt.    The  ship.  However,  was  immediately 
ordered  into  Quarantine,  and  a  claim  having  be^n  made  dur- 
ing the  period  of  quarantine,  on  behalf  of  the  seller^  Lord 
Kenyon  decided  in  hig  favour,  on  the  ground  that  the  voyage 
was  not  complete  when  the  right  was  asserted.     If  this  deci- 
sion can  be  supported  at  all,  of  which  it  is  impossible  not  to 
entertain  doubts,  it  must  be  on  grounds^  we  apprehend,  some- 
what different  from  those  taken  by  the  court.     It  may  be 
said,  not  without  plausibility^  that  the  law  never  raises  a  con- 
structive possession,  whilst  any  thing  remains  to  be  done, 
without  which  possession  could  not  be  taken  in  fact ;  and 
that  as  in  this  case  the  actual  possession  could  not  have 
been  obtained  until  the  performance  of  the  quarantine,  it 
would  ha?e  been  an  inference  false  in  fact,  if  the  law  had 
assumed,  from  any  act  of  the  assignees  prior  to  that  time,  that 
possession  had  been  taken  by  them.    For  constructive  posses- 
sion, it  must  be  remembered,  in  the  sense  in  which  we  are 
now  using  it,  is  but  in  other  words  evidence  of  actual  posses- 
sion ;  and  it  has  been  frequently  decided,  that  where  the  con* 
dgnee  has  yet  something  to  do  before  he  is  entitled  to  the 
absolute  possession,  no  acts  of  ownership,  however  strong, 
will  countervail  the  fact,  or  be  sufficient  to  clothe  him  with 
the  l^;al  possession.    Thus,  it  has  been  decided,  that  goods 
remaining  in  the  king's  warehouses,  the  duties  not  being 
paid,  are  still  in  their  transit,  and  liable  to  be  stopped  by  the 
vendor  ^ ;  and  thaty  even  where  the  consignee  has  Bold  them 
to  another.^    Again,  every  carrier  or  wharfinger  has  a  lien  on 
goods  which  come  ipto  his  possession,  not  only  for  the  charges 
due  in  respect  of  these  particular  goods,  but  for  the  general 
balance  owing  to  him  from  the  consignee  ;  unless,  therefore, 
he  chooses  to  waive  his  right,  it  is  manifest  that  no  act  of  the 
consignee  can  amount  to  a  taking  of  possession,  until  this 
claim  is  satisfied.    Accordingly,  where  a  carrier  had  actually 
begun  to  deliver,  but  afterwards,  on  information  of  the  con- 
signee's insolvency,  re-shipped  the  part  already  landed,  and 
detained  the  whole  under  a  claim  for  a  general  balance  of 
freight,  it  was  held  that  delivery  had  not  taken  place,  and 


»  Northey  v.  Field,  2  fisp.  N.P.C  613. 

»  Nix  V.  Olive,  Abbot  on  Sh.  p.  393. 
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that  the  consignor  was  entitled  to  re-take  the  goods  by  virtue 
of  his  right  of  stoppage.^  Subject,  however,  to  this  limit- 
ation,  there  can  be  no  doubt,  that  if  the  delivery  has  com- 
menced and  a  part  of  an  entire  consignment  has  been  actually 
taken  possession  of  by  the  vendee,  the  right  of  stoppage  is 
gone  for  the  whole.  ^ 

The  transfer  of  goods  in  the  possession  of  a  wharfinger  or 
warehouseman,  by  handing  to  the  purchaser  a  delivery  order 
or  dock'Warrant,  has  been  already  considered  under  the  ge- 
neral head  of  delivery.  In  such  cases  there  can  be  no  doubt, 
notwithstanding  a  contrary  opinion  attributed  in  one  instance 
to  Lord  Ellenborough  ^,  that  until  the  warehouse-man  has 
done  some  act  indicating  an  assent  to  the  transfer,  the  seller 
has  a  right  to  countermand  the  delivery.  This,  however, 
ought  to  be  regarded  not  so  much  an  act  of  stoppage  in  tran- 
situ in  the  proper  sense  of  that  term,  as  a  revocation  of  an 
unexecuted  order.  ^ 

But  there  is  one  mode  of  taking  constructive  possession  by 
an  act  of  ownership,  too  important  in  its  effect  on  commercial, 
operations,  to  be  dismissed  with  a  cursory  notice.  It  is,  as 
we  have  more  than  once  had  occasion  to  remark,  the  invari- 
able .practice  for  the  shipper  of  goods  to  transmit  to  the  con- 
signee by  the  first  opportunity  one  of  the  bills  of  lading,  which 
therefore  usually  arrives  before  the  cargo  of  which  it  advises 
the  consignment.  Now,  the  mere  possession  of  this  docu- 
ment by  the  consignee  himself  does  not  turn  the  property 
which  he  has  acquired  in  the  goods  by  the  delivery  on  board 
into  such  an  absolute  right  of  possession,  as  to  defeat  the 
consignor's  privilege  of  stoppage.  But  bills  of  lading,  are,  as 
we  .have  seen,^  by  the  custom  of  merchants,  assignable,  and 

*  Crawshay  v.  Eades,  I  B.  &  C.  ISI.  The  carrier  cannot  resist  the  claim  of  the 
vendor  on  the  gmund  of  his  lien  for  the  general  balance  owing  from  the  vendee. 
Oppenheim  v.  Hussell,  3  Bos.  &  Pul.  42. 

^  Slubey  v.  Heyward,  2  H.  BU  504.    Hammond  v.  Anderson,  1 N.  R.  69. 

*  Harman  v.  Anderson,  2  Campb.  243. 

*  See,  on  this  subject,  Williams  v.  Everett,  14  East,  582.  Yates  v.  Bell,  3  B.  & 
A.  643.  Scott  V.  Porcher,  3  Mer.  652.  Bailey  v.  Culverwell,  8  B.  &  C.  440. 
Dan.  &  Lloyd,  176.  Winks  v.  Hassal,  9  B.  &  C.  {272.  Dan.  &  Lloyd,  312. 
Wedlake  v.  Hurley,  1  Cromp.  &  J .  83.  Lloyd  6c  Welsby,  330.  The  point  was  as- 
sumed by  Bayley,  B.  as  indisputable  in  a  late  case  in  the  Exchequer,  Melling  v. 
Kelshaw. 

«  Vol.  IV.  p.  368. 
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the  effect  of  such  assignment,  accompanied  with  delivery,  to 
2l  bon&Jide  indorsee  for  valuable  considemtion,  is  to  invest 
him  with  a  full  and  unqualified  property  in  the  goods  repre- 
sented by  the  document     Suppose  then,  that  the  consignee 
indorses  over  the  bill  of  lading — that  he  becomes  insolvent — 
and  that  the  consignor,  in  consequence,  before  actual  deli- 
very reclaims  the  goods.    In  this  conflict  of  rights  between 
the  vendor  and  the  indorsee  of  the  bill  of  lading,  which  is  to 
give  way  ?     A  question  so  important  to  the  interests  of  com- 
merce was  not,  as  may  be  supposed,  settled  without  some 
controversy;  in  fact,  it  gave  rise  to  a  memorable  difference  of 
opinion  among  the  great  legal  authorities  of  Westminster 
Hall.    The  history  of  the  well-known  case  of  Lickbarrow  v. 
Mason,  in  which  the  point  was  first  solemnly  raised,  is  briefly 
this :  Four  bills  of  lading  were  taken  by  the  shipper  to  order 
or  assigns ;  two  of  them  he  sent  indorsed  in  blank  to  the  con- 
signee, who  transmitted  them,  together  with  the  invoice,  to 
his  agent,  for  the  purpose  of  enabling  him  to  receive  and  sell 
the  goods;  at  the  same  time  drawing  upon  the  latter  bills  for 
a  considerable  sum,  which  were  duly  honoured.    The  con- 
signee subsequently  becoming  insolvent,  and  the  bills  which 
had  been  drawn  on  him  for  the  price  having  been  dishonoured, 
the  shipper  sent  the  two  remaining  bills  of  lading,  specially 
indorsed,  to  an  agent,  who  thereupon  obtained  possession  of 
the  cargo  from  the  master,  and  sold  it  for  the  benefit  of  the 
shipper.    An  action  was  consequently  brought  by  th0  in- 
dorsee of  the  first  set  of  bills,  and  these  facts  having  appeared, 
judgment  was  given  in  the  court  of  King's  Bench  for  the 
plaintiff.  ^    The  defendant  appealed  to  the  Exchequer  Cham- 
ber, and  there,  in  an  elaborate  judgment  delivered  by  Lord 
Loughborough,  the  decision  was  reversed.*    The  case  was 
then  carried  into  the  House  of  Lords,  and  the  judges  being 
called  upon  to  deliver  their  opinions  seriatim,  a  most  luminous 
and  masterly  exposition  of  the  doctrine  was  given  by  Mr,  Jus- 
tice BuUer ',  supporting  the  resolution  of  the  King's  Bench. 
The  question,  however,  was  not  even  yet  determined,  the  case 
being  sent  back  for  a  new  trial,  on  a  mere  technical  point. 

»  2  T.  R.  63.  «  1  H.  Bl.  367. 

'  See  stn  excellent  report  of  this  in  the  note  to  Newsom  v.  Thornton,  6  East,  23.  n. 
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On^this  second  trial  a  special  verdict  was  found,  detailing  the 
facts  given  above,  and  the  case  being  brought  into  the  King's 
Bench  fdllpidgment,  the  court  satisfied  themselves  by  saying 
that  thji^in^iiiner  opinion  remained  unshaken.  ^  Here  the 
matteMmgld  ;  and  although  it  is  obvious,  that  the  question 
4te.  hari%  be  considered  as  having  been  conclusively  settled 
by  these  proceedings,  yet  has  the  judgment  of  the  court  of 
King's  Bench  from  that  time  been  implicitly  acquiesced  in ; 
and  it  is  now  an  undoubted  rule  of  law,  that  after  assignment 
by  the  consignee  of  a  bill  of  lading  to  an  indorsee  for  value, 
without  notice  J  the  right  of  stoppage  is  gone. ' 

We  have  placed  some  stress  on  the  words '  for  value,'  and '  with- 
out notice/  because,  as  the  rule  was  adopted  for  the  protection 
of  the  just  rights  of  third  persons  acquired  under  a  known  usage 
of  trade,  it  is  clear,  that  in  the  first  place,  it  can  have 
no  application  where  there  has  been  no  consideration  for  the 
transfer,  and  consequently,  no  interest  acquired  by  the  assig- 
nee ;  and  that,  in  the  second .  place,  it  ought  to  have  no  ap- 
plication where  the  assignee  is  aware,  or  has  good  reason  to 
suppose  that  the  vendor  is  not  likely  to  obtain  payment  from 
the  consignee.  It  must  not,  however,  be  understood,  that 
the  title  of  the  indorsee  is  affected  by  the  mere  fact  of 
his  knowing  that  the  goods  have  not  been  paid  for  at  the 
time  of  the  assignment.  The  *  notice'  here  spoken  of  is,  to 
to  use  the  words  of  Lord  EUenborough,  'notice  of  such  cir- 
cumstances as  render  the  bill  of  lading  not  fairly  and  honestly 
assignable :'  ^  and  therefore,  if  the  indorsee  has  no  reason  for 
doubting  the  ability  of  the  consignee  to  settle  for  the  price^ 
it  matters  not  though  he  be  aware  that  no  payment  in  money 

*  5  T.  R.  683. 

9  Those  who  wish  to  acquaint  themselves  with  all  which  can  be  said  on  both  sides 
of  this  important  question,  will  do  weU  to  read  the  judgment  of  Lord  Loughborough, 
1  H.  Bl.  357.  and  the  opinion  of  Mr.  Justice  Buller,  6  East,  23.  (n).  The  contro- 
versy was  not  a  new  one  among  jurists.  The  great  commercial  lawyers,  Valin  and 
Emerigon,  espoused  opposite  sides ;  the  former  maintaining  that  bills  of  lading  were 
negotiable  to  all  intents,  like  bills  of  exchange,  and  that  commodities  at  sea  might 
be  sold,  even  to  the  prejudice  of  creditors ;  the  latter,  on  the  other  hand,  contending 
that  bills  of  lading  were  not  negotiable  instruments,  and  that  the  claim  of  the  seller 
for  the  price  could  not  be  prejudiced  by  a  sale  of  the  commodities  at  sea. — See 
Valin,  Nouveau  Comment*  sur  Tordonnance  de  la  Marine*  vol.  i.  p.  572.  Emeri- 
gon, Traits  des  Assurances,  and  des  Contrats  k  la  grosse,  vol.  i.  p.  319. 

9  Cuming  v.  Brown,  1  Campb.  104.    5  East,  506. 
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has  been  acitually  made.^  But  if  any  circamstance  transpire 
indicating  fraud  or  coUasion  between  the  consignee  ^d^  tte 
indorsee  of  the  bill  of  lading — if;  for  instance,  iy|b^ear  til«t 
the  latter  was  aware  of  the  insolvency  of  the  <^VBMe«  ami 
knew,  moreover,  that  he  was  still  debtor  for  theBlflllf-*- the 
law  in  that  case  will  afford  him  no  aid,  and  hiPIH^  ifg^' 
yield  to  the  more  honest  claim  of  the  vendor*^ 

Having  thus  shewn  by  whom,  under  what  circumstances, 
and  within  what  period,  the  right  of  stoppage  may  be  exer- 
cised, and  when  and  by  what  means  it  is  determined,  it  re- 
mains only  to  consider  the  effect  of  the  assertion  of  this  claim 
of  the  vendor  upon  the  several  rights  of  the  vendor  himself, 
the  vendee,  and  the  middleman.  No  point  in  commercial  law 
is  more  clearly  established  than  this  :  that  after  delivery  to  a 
carrier  by  land,  or  on  board  a  ship,  and  before  an  act  of  stop- 
page, the  vendee  may  maintain  an  action  of  trover  against 
any  one  withholding  the  goods  from  him.^  And  it  is  equally 
clear,  that  after  a  claim  of  stoppage  duly  made  by  the  vendor, 
he  also  (subject  to  the  exception  which  has  been  made  in  fa- 
vour of  the  holder  of  a  bill  of  lading)  may  bring  an  action  of 
trover  for  the  goods,  either  against  the  middleman  who  de- 
tains or  has  delivered  them  to  the  vendee  after  notice  of  coun- 
termand, or  against  any  other  person  into  whose  hands  they 
may  have  passed,^  Now  trover,  as  we  have  said,  can  only 
be  brought  by  one  who  has  both  a  property  and  right  of  pos- 
session in  the  goods.  It  follows,  therefore,  that  until  the 
stoppage  the  property  and  right  of  possession  is  in  the  veur 
dee,  and  thdX  after  stoppage  it  is  re-vested  in  the  vendor. 
But  there  is  this  difficulty  —  the  delivery  of  the  goods  to  the 
carrier  or  ship-master  is  an  appropriation  by  the  vendor,  or, 

>Ibid. 

Wright  Y.  Campbell,  4  Burr.  2046.  1  W.  Bl.  628.  Solomons  v.  NineD> 
2  T.  R.  674,  As  to  the  degree  of  title  conferred  by  the  difiereat  modes  in  wliich 
bills  of  lading  are  made  out  and  transferred,  and  the  consequent  obligation  of  the 
master  to  deliver,  that,  we  apprehend,  is  a  subject  to  be  treated  of  more  properly 
under  tiie  head  of  shipping.  The  eSoci  of  the  indorsement  or  pledge  of  a  bill  of 
lading  by  a  factor  upon  the  rights  of  the  real  owner  or  consignor,  certainly  has  no 
reference  to  the  subject  at  present  under  consideratbn,  and  must  be  reserved  for  that 
of  '*  Principal  and  Agent." 

'  Snee  v.  Prescot,  1  Atk.  245.  (per  Lord  Hardwicke,  Ch.)  The  Constantia» 
6  Rob.  Adm.  Rep.  322.  (per  Lord  Stowell). 

*  Litt  V.  Cowley,  7  Taunt.  169. 
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in  other  wdrds,  an  execution  ot  the  cH^der^  which  at  once 
transfera  the  ownership  to  the  orderer  or  buyer ;  as  a  conae' 
quence  of  which^  it  is  well  known  that  the  latter  is  at  the  risk 
of  loss  or  accident  during  the  conveyance  ^  —  a  risk^  which  in 
sea-TOyages  he  ordinarily  protects  himself  s^ainst  by  insur- 
ance. Now  there  can  be  no  doubt^  because  the  point  has 
been  frequently  determined,  that  neither  the  bankruptcy  of 
the  vendee,  nor  the  stoppage  of  the  goods  by  the  vendor,  has 
the  effect  of  rescinding  the  subsisting  contract.^  The  para-*- 
mount  ownership  must  consequently  remain  in  the  vendee^ 
notwithstanding  the  re-taking  of  the  goods  by  the  vendor ; 
because,  although  that  act  may  clothe  him  again  with  the 
right  of  possession,  it  cannot  do  away  with  the  effect  of  the 
appropriation  once  made.  Upon  the  whole,  therefore,  we 
apprehend  the  real  condition  of  the  parties  to  be  this :  the 
ownership  of  the  goods,  once  transferred  to  the  vendee  by  the 
execution  of  the  order,  still  remains  in  him,  and  he,  or  those 
who  represent  him,  will  be  entitled  (at  all  events  within  a 
reasonable  time)  to  claim  the  goods  from  the  vendor,  on  tender-^ 
ing  the  price  originally  agreed  upon,  and  to  sue  him  in  trover, 
if  he  refuse  to  deUver  them ;  whilst,  conversely,  the  vendor 
may,  if  he  please,  even  after  the  resumption  of  possession, 
sue  the  vendee  for  the  price,  on  condition  that  he  is  himself 
ready  to  deliver  the  goods.?  In  the  mean  time  he  has,  after 
a  legitimate  claim  of  stoppage,  a  subordinate  or  special  pro- 
perty in  the  goods  in  respect  of  his  right  of  possession, 
intitling  him,  as  we  have  seen,  to  maintain  an  action  of  trover 
against  all  who  withhold  that  possession  from  him.  And 
thus,  as  it  seems  to  us,  is  the  apparent  contradiction  recon- 
ciled. 

With  respect  to  the  middleman,  it  must  be  admitted,  that 
called  upon,  as  he  frequently  is,  to  decide  a  nice  question  of 
conflicting  rights,  he  stands  in  a  somewhat  perilous  situation. 
For  an  improper  delivery  to  either  party,  he  is  liable  to  an  ac- 
tion at  the  suit  of  the  other.*    It  seldom,  however,  happens, 

....     •     .  .  .  ■      .  , 

'  6Rob.Adm.  Rep.322. 

*  Hodgson  V.  Loy,   7T.R.445.    Clay  v.  Harrison,  10B.&C..49.    Lloyd  & 
Welsby,  111 ;  and  the  note  on  that  case,  ibid. 

*  Kymer  v.  Suwercrop,  I  Camp.  109. 

^  See  Litt  v.  Cowley,  7  Taunt.  169.,  and  the  numerous  cases  in  which  such 
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that  he  is  really  a  sufferer,  the  delivery  being  usually  made  un- 
der an  indemnity  from  the  party  receiving.  Where  the  con- 
veyance is  by  sea^  the  claim  of  the  shipper,  as  has  been  al- 
ready intimated^  is  usually  made  through  an  agent,  to  whom 
one  of  the  bills  of  lading  is  indorsed,  for  the  purpose  of  ena- 
bling him  to  make  the  demand  ;  and  whether,  on  the  refusal 
by  the  master  to  deliver,  such  an  indorsee  can  maintain  an 
action  of  trover  for  the  goods  in  his  own  name,  —  in  other 
words,  whether  the  naked  indorsement  of  a  bill  of  lading, 
without  a  proof  of  value  given,  conveys  a  property  in  the  sub- 
ject represented  by  the  bill  —  has  been  more  than  once  a 
question  before  the  courts.  On  the  one  hand.  Lord  Ellen- 
borough,  not  only  in  one  case  intimated  a  strong  opinion  to 
the  contrary  ;^  but  in  a  subquent  case  expressly  decided  that 
it  did  not.  His  words  are  these,  "  I  am  decidedly  of  opinion, 
that  without  value,  the  indorsee  has  not  the  legal  property  in 
the  goods.  No  case  has  gone  so  far  as  to  decide  that  a  bill  of 
lading  is  transferrable  like  a  bill  of  exchange,  and  that  the 
mere  signature  of  the  person  entitled  to  the  delivery  of  the 
goods,  primd  fade  passes  the  property  in  them  to  the  indorsee. 
Much  confusion  has  arisen  from  similitudinary  reasoning  upon 
this  subject.  There  must  be  value  upon  the  indorsement  of  a 
bill  of  lading,  or  no  property  in  the  goods  is  thereby  trans- 
ferred. The  right  to  stop  goods  in  transitu  is  a  personal  right 
of  the  seller,  and  cannot  be  thus  assigned  to  another.  In  this 
case,  the  action  should  have  been  brought,  not  in  the  name  of 
the  agent,  but  of  the  consignor  himself.^  " 

Nevertheless,  in  the  teeth  of  this  opinion,  thus  strongly 
expressed,  the  Court  of  Common  Pleas  have  since  decided, 
that  such  an  agent,  armed  only  with  this  naked  indorsement, 
may  in  his  own  name  maintain  an  action  of  trover  for  the 
goods.^  That  this  authority  may  not  mislead  others  in  prac- 
tice, it  is  right  to  add,  that  the  decision  is  supported  by  no 
reasoning,  and  is  contrary  to  the  opinion  of  the  very  learned 

actions  have  been  brought.    The  vendor  cannot,  however,  obtain  the  goods  from 
the  middleman  without  first  satisfying  the  charges  on  them. 

1  Coxe  V.  Harden,  4  East,  211. 

3  Warmg  v.  Cox,  1  Campb.  369.  and  see  Sargent  v.  Morris,  3  B.  &  A.  77. 

3  Morison  v.  Gray,  2  Bingh.  260. 
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and  excellent  judge  before  whom  the  cause  was  tried  at  Niu 
Prius.^ 

'  Lord  Giflbrd.  —  Those  who  are  desirous  of  semg  a  philosophical  and  (we  had 
almost  said)  an  elegant  summary  of  the  law  of  stoppage  in  transitu,  will  do  well  to 
turn  to  the  "  Code  de  Commerce,  tit.  Revendication."  Our  objection  to  codifi- 
cation has  been  already  strongly  recorded,  and  we  are  by  no  means  disposed  to 
retract  or  qualify  the  opinions  we  have  expressed.  Nevertheless  it  must  be  ad- 
mitted, that  if  it  consisted  merely,  as  in  this  instance  it  does,  in  a  summary  of 
principles  generalized  from  cases  of  actual  occurrence,  lucidly  arranged,  and  clearly 
expressed,  it  would  be  impossible  to  dispute  its  excellence. 

[We  cannot  conclude  this  article  without  some  notice  of  the  case  of  Clay  v.  Har- 
rison, 10  B.  &  C.  49.  recently  decided  in  the  Court  of  King's  Bench.    The  im- 
portant facts  of  that  case  were  as  follow :  —  A  contract  was  entered  into  for  a  quan- 
tity of  timber  of  a  specified  sort  and  quality,  to  be  shipped  on  board  the  chartered 
vessel  of  the  orderer.    The  ship  was  sent,  the  timber  put  on  board,  and  advice 
of  the  consignment  forwarded  to  the  buyer,  who  thereupon  insured  for  the  value. 
The  vessel  sailed  on  her  return,  but,  being  cast  away  on  the  voyage,  notice  of  aban- 
donment was  given  to  the  underwriters.    Part  of  the  cargo,  however,  was  saved, 
and,  whilst  lying  ashore  in  charge  of  the  captain,  was  claimed  by  the  vendor,  who 
had  in  the  meantime  received  intelligence  of  the  vendee's  insolvency.    An  action 
being  now  brought  by  his  assignees  against  the  underwriters,  the  only  question  was, 
whether  at  the  time  of  the  loss  the  bankrupt  had  an  insurable  interest  in  the  goods. 
If  he  had  any  property  in  the  timber,  when  the  vessel  was  wrecked,  he  had  un- 
doubtedly an  insurable  interest,  otherwise  not.  Now  it  is  impossible  to  question  that  by 
the  delivery  on  board,  he  acquired,  not  only  a  vested  property  in  the  goods,  but  even 
a  right  of  possession,  subject  only  to  the  vendor's  equitable  privilege  of  stoppage. 
But  the  act  of  stoppage  took  place  after  the  wreck,  and,  consequently,  unless  it  had 
the  effect  not  only  of  revesting  the  fphole  and  exclusive  property  in  the  vendor,  but 
also  of  retroactively  annulling  all  which  had  been  done  —  in  other  words,  of  rescind- 
ing the  contract — ^it  could  not  affect  the  interest  of  the  vendee  at  the  time  of  the  loss. 
If  the  principles  which  we  have  laid  down  as  the  unquestionable  result  of  de- 
cided cases,  be  in  any  degree  correct,  such  a  position  cannot  be  maintained  for  a 
moment ;  and  yet  the  court  decided  that  the  plaintiff's  action  could  not  be  supported. 
Either,  therefore,  in  our  humble  judgment,  the  case  must  be  considered  as  anomalous, 
or  principles,  which  seemed  too  well  settled  even  for  controversy,  must  be  subverted. 
The  reportere  of  the  case  in  Bam.  &  Cres.  seem  to  have  felt  that  there  was  some- 
thing vm)ng,  and  endeavoured,  therefore,  to  support  the  decision  by  the  following 
notable  comment :   "  It  appears  from  the  special  case,  that  by  the  contract  between 
the  bankrupt  and  the  vendors,  the  latter  were  to  supply  a  cargo  of  timber.    There 
was  no  bargain  for  any  specific  ascertained  chattel,  but  the  vendors  were  at  liberty 
to  supply  any  timber  answering  the  description  of  that  ordered ;  and,  consequently, 
no  property  passed  till  the  cargo  of  timber  viras  appropriated  by  the  vendors  to  the 
vendee,  by  the  delivery  on  board  the  ship."    So  far  nothing  can  be  more  true ;  but 
mark  what  follows :  "  The  subsequent  stoppage  in  transitu,  supposing  it  had  only 
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the.efiect  of  rerestiBg  liie  possesimi  k  tlie  Tendon,  and  pititaftg  tk&m  i»  ihM  tame 
situation  at  if  they  had  not  parted  with  the  goods"  [a  tolerably  lai^  suppositaoo  }pj 
the  way],  "  destroyed  the  effect  of  that  delivery,"  [an  admirable  consequence,  the 
conclusion  being  narrower  than  the  premiss !]  ''  which  was  the  only  circumstance 
which  vested  the  property  in  the  vendee,  jmd,  consequently,  revested  the  property  in 
the  vendors."  [This  used  to  be  called  reasoning  in  a  dncle.— 1/  the  effect  was  to 
pUioe  die  vendoiiB  in  the  same  sitaation  as  ii  they  had  not  parted  with  the  goods,  it 
revested  tiM  property  in  them  :  and,  conveis^y,  if  it  revested  the  properly  in  them, 
it  would  place  them  in  the  same  situation  «8  if,  &c.  This  little  word  if  has  other 
virtues,  it  seems,  besides  those  of '  a  peace-maker.']  **  They  were  then  exactly  in 
the  same  condition  as  if  the  goods  had  always  remained  in  their  warehouses ;  and, 
in  that  case,  the  bankrupt  ioould  have  had  no  interest  in  the  goods  ;  his  rights,  if  any, 
would  have  rested  in  contract  merely."  Now,  Without  stopping  to  controvert  the 
other  points  horought  forward  in  this  veiy  singidur  note,  we  will  content  ourselves 
with  asking,  Ut,  Was  the  contract  tnbsisling  «l  the  time  of  the  loss  1  Yes.  2ndly, 
Whst  was  the  efiect-of  the4»ntract  as  it  th^o  sl9od  ?  That  the  property  in  the  timber 
was  vested  in  die  vendee. .  Srdly,  Did  the  stoppage. in  transitu  rescind  the  contract  ? 
No.  Then  had  not  the  vendee  in  fact  a  property,  and  consequently  an  insurable 
interest,  at  the  time  of  the  loss  ?] 

LI. 
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Juridical  Letters ;  addressed  to  the  Sight  Hon.  Sir  Robert 
Peely  in  referetice  to  the  present  crisis  of  Law  Reform.  Let- 
ters 11.  III.     ByEuNOMus.     London :  Paris.     1830. 

On  the  appearance  of  the  first  of  these  letters,  we  warmly 
recommended  the  series  as  likely  to  aflPord  much  interest- 
ing information  of  a  kind  particularly  required.  The  writer 
has  since  amply  justified  the  confidence  we  placed  in  him 
by  the  general  conduct  of  his  work ;  but  more  particu- 
larly so  by  the  concluding  portion  of  his  third  epistle.  This 
really  comprises  a  very  valuable  discovery. —  discovery,  we 
tnean,  so  far  as  England  is  concerned  —  which,  with  as  much 
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iurevity  as  possible^  we  shall  endeavoar  to  make  generally 
known.  We  begin  by  an  explanatkm  rather  more  formal  than 
diat  given  by  Juridicus,  who  introduces  the  subject  by  a 
recapitulation  of  cases  firom  the  English  reports. 

'*  Independently  of  the  difEculties  which  every  law  may 
present,  as  expressing  obscurely  or  imperfectly  the  nature 
of  the  events  or  circumstances  which  are  to  create  the 
duties  imposed  by  it,  or  the  extent  of  such  duties^  new 
laws  present,  as  such, — that  is  to  say  by  the  mere  circum- 
stance of  their  changing  the  established  law, — a  peculiar  class 
of  difficulties.  The  question  in  short,  is«  whether  from  the 
moment  the  new  law  is  held  to  be  known,  the  anterior  law^ 
<which  it  modifies,)  loses  all  its  power^  so  that  each  person's 
rights  and  duties  may  be  thenceforward  regulated  exclu- 
sively by  the  new  law,  even  should  they  have  relation  to 
events  which  took  place  under  the  old  law.  To  resolve  this 
question,  it  is  to  be  remarked,  in  the  first  place,  that  every 
new  law  encoimters,  at  its  birth,  expectancies  formed  con- 
formably to  the  ancient  law." 

Thus  we  expect  to  exercise  all  rights  whatever,  which  the 
law  or  private  convention  has  bestowed  on  us:  the  minor 
who  knows  that  at  a  certain  age  he  shall  attain  his  ma- 
jority, expects  to  have  at  this  epoch  the  free  administration 
of  liis  property ;  the  individual  whom  the  law  has  once  recog- 
nized as  filUng  any  social  relation,  has  conceived  the  hope 
of  being  always  con^dered  as  invested  with  the  same  privi- 
leges in  respect  of  it,  and  of  being  called  upon  for  no  addi- 
tional proof  in  support  of  them ;  subject  only  to  be  deprived 
of  them  by  the  means,  or  on  the  happening  of  the  conttn- 
gencies,  pointed  out  by  the  law  under  which  they  were 
acquired.  He^  again,  who  has  seen  an  event  come  to  pass, 
from  which,  according  to  the  dispositions  of  the  law  then  in 
fcNTce,  some  beneficial  right  should  result  to  him,  has  formed 
an  expectation  that  the  evesat  will  have  the  effect  such  law 
has  assigned  to  it.  "  Whenever,'^  adds  the  writer  from  whom 
we  translate  this  explanation,  *'  an  expectancy  has  been  thus 
established  in  conformity  to  the  laws,  whether  it  be  in  accord- 
ance with  the  formal  dispositions  or  the  mere  silence  of  the 
legislator,  this  expectancy  merits  attention,  and  cannot  be 
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justly  set  aside."  ^  Accordingly,  these  expectancies,  under  the 
name  of  attentes,  have  long  occupied  the  attention  of  the  con- 
tinental jurists:  from  the  code  Napoleon  in  particular,  innu- 
merable cases  of  the  description  arose,  and  took  both  judges  and 
legislators  by  surprise.  "  The  importance  of  the  questions  was 
only  exceeded  by  their  difficulty.  It  was  soon  seen  that  if  all 
the  expectations,  all  the  hopes  which  had  come  into  existence  un- 
der the  old  laws  were  to  be  respected,  a  new  law  could  only  go- 
vern the  individuals  who  came  into  life,  or  at  least  arrived  at  the 
age  to  form  such  expectations  or  hopes,  subsequently  to  it. 
But  how  were  they  to  distinguish  between  the  expectations 
and  the  hope^  that  were  to  be  judicially  respected,  and  those 
which  were  not?  How  to  draw  the  Une  between  those  results 
of  contracts  and  events  antecedent  to  the  new  laws  which  were 
to  be  sacred,  and  those  which  were  to  be  sacrificed  ?"^ 

The  Roman  law  was  first  resorted  to,  but  its  foundations 
being  laid  in  times  when  innovations  in  law  were  rare,  was 
resorted  to  in.  vain.  The  Frencb  lawyers  were  reduced  to  de- 
pend upon  their  own  invention  for  remedies,  which  they 
have  ever  since  been  labouring  to  perfect.  M.  Chabot  de 
I'Allier  led  the  van  with  two  quarto  volumes,  intitled.  Questions 
Transitoires  sur  le  Code  Napoleon.  Then  came  Professor  Blon- 
deau  with  the  Essay  before-mentioned,  published  originally 
in  the  Biblioth^que  du  Barreau.  These  were  followed  by 
MM.  Meyer  and  Merlin;  and  the  subject  has  also  given 
rise  to  much  learned  disquisition  in  Germany.  It  were  but 
natural  to  suppose  that  some  rumour  of  these  things  might 
have  reached  England,  despite  her  insular  situation;  or, 
on  entering  on  our  present  wide  and  long  career  of  re- 
form, we  might  even  have  instituted  some  trifling  inquiry  as 
to  the  results  of  innovating  on  a  comprehensive  scale  abroad. 
That  nothing  of  the  sort  has  been  done,  it  is  quite  un- 
necessary to  say;  that  it  was  the  duty  of  those  on  whom 
the  revisal  of  our  system   has  devolved,^ — that  we  have 


>  Gssai  sur  ce  qu'on  appelle  Effet  RStroactrf  des  Lois.  Par  M.  le  Professeur 
Blondeau  (Themis,  Tome.  vii.  p.  289*),  uow  said  to  be  engaged  on  an  elaborate 
treatise  on  the  subject. 
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already  sufiered  greatly^  and  are  likely  to  suffer  more^,  fvom 
their  ignorance^  we  shall  now  demonstrate  by  some  examples 
from  Juridicus  : 

*'  In  the  session,  Sir,  of  1825,  was  passed  one  of  the  most  im- 
portant and  extensive  pieces  of  civil  legislation  which  English  law- 
yers have  yet  produced.  I  speak  of  the  new  Bankrupt  Act.  An 
UDusual  amount  of  skill  and  labour  was  bestowed  upon  that  work. 
The  Act  may  perhaps  be  said,  in  a  general  sense,  to  have  met  all  the 
difficulties  but  one  —  that  structural  difficulty  which  was  precisely 
the  most  appalling,  and  the  most  important ;  but  which,  if  we  may 
pronounce  from  the  contents  of  the  Act  itself,  never  presented  itself 
to  the  minds  of  lawyers  either  in  or  out  of  the  House  :  the  discovery 
of  principles  or  propositions  which  should  determine  for  a  large  body 
of  new  rules  of  civil  law  their  retrospective  or  non-retrospective  appli- 
cation to  transactions,  or  the  results  of  transactions,  which  origin- 
ated under  the  old  law.  What,  Sir,  has  been  the  consequence  ? 
Why  that  which  every  continental  jurist  would  have  foreseen  from 
the  moment  the  act  was  before  the  public.  That  it  has  been  neces- 
sary to  obtain  a  judicial  decision  upon  almost  every  case  which  has 
occurred,  in  which  the  provisions  of  the  new  Act  have  come  in  con- 
tact with  the  combinations  produced  under  the  old  law,  to  deter- 
mine the  applicability  or  non-applicability  of  the  former.  And  how. 
Sir,  have  English  judges,  great  and  talented  as  many  of  them  are, 
dealt  with  this  difficulty  ?  Were  they  prepared  with  any  scientific 
principles  for  resolving  it  ?  Sir,  I  hardly  dare  betray  to  th^  lawyers 
of  the  Continent,  to  M,  Merlin,  M.  Chabot,  M.  Meyer,  and  M. 
Blondeau,  what  they  have  said  and  done.  I  shrink  with  English 
pride  from  this  exposure  of  the  nakedness  of  the  land.  But  our 
Term  Reports,  Sir,  have  already  begun  to  travel  to  Paris,  and  the 
truth  will  out.     Let  us  profit  then  by  the  knowledge  of  it. 

"  In  Bell  V*  Bilton  (4  Bing«  615.)  the  court  of  Common  Pleas 
held  thftt  where  the  words  were  capable  of  a  retrospective  construc- 
tion, they  should  be  so  construed,  unless  the  contrary  were  expressed* 

"  In  ex  parte  Grundy,  (3  Russ.  423.  n.)  the  Vice  Chancellor 
thought  it  was  going  too  far,  to  say  that  every  section  in  the  new 
Bankrupt  Act  was  to  have  a  ret]x>spective  effect,  except  such  sections 
as  were  expressed  in  words  positively  confining  them  to  a  prospec- 
tive operation^ 

"  In  Churchill  v.  Crease  (5  Bing.  177.)  the  Court  of  Common 
Pleas  held  that  the  82d  section  of  the  Act  was  retrospective,  because 
It  contained  the  expressions  '  payments  made,  or  which  hereafter 
shall  be  made.^ 

VOL.  V.  N 
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"  In  Terrington  v.  Hargreaves  (5  Bing.  492.)  Chief  Justice  Beit 
agreed  that  the  provisions  of  a  statute  cannot  be  retrospective  unless 
declared  to  be  so  by  express  words. 

"  Persons  who  are  desirous  of  further  tracing  the  mass  of  con- 
fusion and  arbitrary  decision  —  (the  worst  possible  species  of  juris- 
prudence) —  which  has  already  accumulated  on  the  transitive  ope- 
ration of  the  new  Bankrupt  Act,  may  also  consult  the  cases  men- 
tioned below.  ^ 

•  Exp,  Shepard,  1  Mont.  &  M.  67.  Exp.  Ruck,  ib.  297.  Key  v.  Cook, 
2  Moore  &  Payne,  720.  iPhillips  v.  Hopwood,  10  Barn.  &  Cres.  39.  Kay  v. 
Goodwin,  6  Bing.  576.    Gaming  v.  Webford,  id.  502. 

To  these  may  be  added  another  line  of  cases  not  mentioned 
by  Juridicus ;  those  relating  to  Lord  Tenterden's  act,  9  Geo.  4. 
c.  14.  Under  this  comparatively  trifling  alteration,  many  casesf 
like  the  following  have  arisen,  and  caused  a  great  deal  of 
costly  litigation.  A.  has  a  demand  on  B,  of  more  than  six 
years'  standing,  revived  by  a  verbal  acknowledgement  in 
1828  ;  he  commences  an  action  to  enforce  it,  but  the  trial  does 
not  come  on  till  after  the  1st  Jan.  1829,  on  which  day  the 
act  began  to  operate.  Under  these  circumstances  it  has  been 
held  that  A,  not  being  able  to  produce  a  written  acknowledg- 
ment, must  fail ;  and  the  decision  would  have  been  the  same 
had  he  been  merely  suing  as  nominal  plaintiff  on  the  record 
for  the  benefit  of  a  third  party  to  whom  the  debt  (being  thus 
in  commerce)  had  been  assigned.  ^  This  strikes  us  to  be  glar- 
ingly unjust,  but  the  noble  and  learned  framer  of  the  bill  no 
more  anticipated  an  effect  of  the  sort,  than  the  framers  of  the 
bankrupt  act ;  nor  even  now  are  English  legislators  aware 
that  the  difficulties  in  question  have  any  deeper  source  than 
the  accidental  inaccuracies  of  particular  draftsmen.  They 
have  never  yet  attempted  to  generalize ;  they  stop  the  holes 
their  bad  workmanship  has  left,  and  leave  just  as  many  in 
their  succeeding  productions ;  like  the  boxer  in  Demosthenes, 
they  are  wholly  engaged  with  the  la^t  blow  they  receive,  but 
have  not  skill  enough  to  anticipate  the  next,  much  less  to  plan 
a  scientific  defence.    The  First  Report  of  the  Real  Property 

t  Fowler  v.  Chatterton,  6  Bing.  258.,  and  the  cases  there  cited.  It  will  there 
be  seen  lliat  (iaaea  of  th«  same  sort  arose  upon  the  construction  of  the  Statute  of 
Frauds. 


Juridixil  Letters,  179 

ComtnisBidnera  is,  i&  this  respect,  on  a  par  with  the  statute 
book,  and  betrays  a  total  ignorance  of  the  above  principle  of 
li^islation.  On  all  the  subjects  comprised  in  it,  on  which 
transitive  questions  may  arise,  no  sort  of  provision  for  such 
questions  has  been  made.  But  that  they  will  arise  ia 
crowds,  is  what  no  one  who  reads  this  Letter  can  doubt. 
What  we  have  said  already  will  enable  the  reader  to  judge  of 
their  dose  affinity  to  new  rules  of  Limitation,  and  they  may 
aild  will  spring  up  under  the  heads  of  Inheritance,  Dower, 
and  Curtesy,  as  well. 

''  A  new  rule  of  descent  is  enacted :  the  ascending  line,  and  the 
half  blood  sure  let  in.  It  is  easy  enough  to  say  the  new  law  will  only 
apply  to  the  case  of  a  descent  after  the  act.  But  is  that  the  only 
question  that  can  arise  ?  A  man  limits  a  remainder  by  will  or  set- 
tlement before  the  act,  *  to  the  right  heirs  of  A.  B.'  (a  person  then 
living,)  having  particular  individuals  in  his  eye.  A.  B.  dies  after  the 
act.  Are  persons  to  take  who  at  the  time  of  the  will  or  settlement 
never  could  have  answered  the  description  ?  It  will  perhaps  be 
answered  that  *  Nemo  est  heeres  viventis,'  and  that  no  individuals 
were  in  point  of  law  indicated  till  the  estate  vested.  Very  well ;  so 
be  it :  but  it  would  want  a  decision  even  for  that.  A  man  limits  an 
estate  before  the  act  to  A.  for  life,  remainder  to  B.  in  fee,  if  he  shall 
be  living  at  the  death  of  A.,  but  if  he  shall  be  then  dead  to  the  right 
heirs  of  C,  who  is  dead.  This  remainder  does  not  vest  till  after  the 
act.  Is  it  to  vest  in  the  statutory,  or  the  common-law  heir  ?  If  the 
former,  what  becomes  of  the  parson  to  whom  for  a  valuable  consider- 
ation the  common-law  heir  has  passed  his  contingent  interest  by 
estoppel  ?  In  this  case  the  decision  would  probably  be  the  other 
way ;  but  the  decision  must  be  had.  The  cases  would  occur  too' of 
heirs  selling  their  descendible  expectancies  before  the  act." 

"  Go  on  to  Dower.  The  law  we  are  told  is  to  apply  to  every  case 
of  a  person  dying  after  the  passing  of  the  Act.  If  so,  titles  of  Dower 
commenced  before  the  Act  would  be  defeated  by  a  simple  alienation 
by  the  husband ;  for  '  right  to  dower  is  to  attach  at  law  upon  here- 
ditaments to  which  the  husband  at  the  time  of  his  death  had  a  right 
for  any  estate,'  &c.  (Prop.  I.)  and  *  every  widow  shall  be  entitled  to 
dower  in  equity  out  of  all  such  hereditaments,  &c.  which  shall  have 
belonged  to  hsc  husband  at  the  time  df  his  death/  &c.  (Prop.  II.) 
But  then  comes  the  question,  n^ust  this  alienation  be  after  the  Act, 
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Of  will  an  alieoatkm  before  the  Act  do,  tiie  haAand  not  dying  tiD 
after  the  Act  r 

''  Sappose  it  to  be  so  decided ;  (and  who  can  tell  how  it  m^t  ?) 
— then  might  come  the  case  of  a  man  purchasing  before  the  Act,  ex- 
pressly subject  to  the  dower,  (the  wife  separated,  and  rrfiistng  to 
join)  and  giving  a  price  minus  the  estate  in  dower.  Hien  comes  the 
Act ;  and  then  comes  a  suit  in  Equity  to  see  whether  the  purchaser 
is  to  have  the  estate  of  the  dowress,  contrary  to  his  bargain,  or  whe- 
ther the  heir  of  the  vendor  is  to  have  it,  by  way  of  resulting  trust." 

Some  other  illostrations  are  given,  and  then  a  challenge 
is  thrown  out :  ''  Let  the  commissioners  give  a  certain  emi- 
nent conveyancer  [meaning  Mr.  Preston]  whom  I  conld 
name,  a  guinea  a  question  for  as  many  cases  as  he  can  put 
upon  the  transitive  application  of  their  own  propositions,  and' 
see  whether  they  or  he  will  stop  first." 

The  writer  does  not  illustrate  the  di£Sculty  by  suggesting 
cases  under  the  Registration  Report,  but  in  the  last  page  of 
the  next  article  but  one,  the  reader  will  find  ample  proof  of 
its  applicability. 

Having  no  further  view  in  this  artible  than  to  give  full 
warning  of  the  difEculty  and   provoke  the    necessary  in- 
quiries, we  shall  here  break  off;  referring  those  who  desire 
further  information  to  Juridicus.     Indeed,  it  would  hardly 
be  fair  to  paraphrase  or  anticipate  him ;  he  has  done  good 
service,   and  should  have  the  full  and  undivided  honour 
with  all  the  attendant  advantages  of  his  discovery.     Al-' 
ready,  however,  his  main  point  has  been  gained ;  he  has  now 
placed  himself  on  the  best  possible  vantage  ground  for  en- 
countering that  narrow-minded  tribe,  who  sneer  at  juridical 
science,  make  a  boast  of  an  ignorance  at  which  they  should 
blush,  conceive  the  home-bred  jurisprudence  of  England  to 
be  quite  sufficient  for  her  wants,  and  would  exclude  the  law- 
books of  Germany  and  France  as  zealously  as  their  wines  or 
their  corn.     In  his  next  Letter,  we  trust,  he  will  complete 
tlie  demolition  of  the  prejudice,  by  entering  upon  the  sub- 
ject at  large.     He  may  not  succeed  better  than  the  jurists  of 
the  Continent  in  framing  any  general  law  which  shall  dispense 
with  the  necessity  of  particular  provisions ;  but  he  may  point 
out  the  principles  on  which  snch  provisions  should  be  framed,  or 
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giire  a  popular  explanation  of  the  manner  in  which  the  diffi- 
culty has  been  met  by  the  French,  and  state  the  value  they 
put  upon  the  different  classes  of  attentes.  If  he  cannot  do 
this  in  Letters,  let  him  lay  aside  his  incognito,  and  present  us 
with  a  regular  work.  He  may  rest  assured  that  the  confidence 
in  his  learning  and  sagacity  is  now  sufficiently  high^  to  make 
this  by  no  means  an  unprofitable  and  certainly  a  highly  ho- 
nourable course. 
H. 

[The  Commissionera,  we  hear,  conceive  that  the  difficulty  as  regards  Dower, 
Curtesy,  and  Inheritance,  may  be  provided  against  by  a  very  simple  enactment.  We 
beg  leave  to  remind  them  that  the  second  Article  of  the  Code  Civil  provides  :  La 
loi  ne  dispose  que  pour  Tavenir  3  elle  n'a  point  d'effet  r^troactif  ;.^ —  and  has  proved 
wholly  inadequate.] 


ART.  IX THE  PRESENT  STATE  OF  THE  LAWS  RELATING  TO 

TITHES. 


A  Treati^  on  the  Law  of  Tithes.     By  William  Eagle^  of 
the  Middle  Temple,  Esq.,  Barrister  at  Law.     In  two  yo- 
-    lumes,  8vo.     London,  1830. 

This  is  not  only  the  best  book  on  tithes  extant,  but  one  of 
the  very  best  practical  law-books  that  has  appeared  for  many 
years ;  and,  from  peculiar  circumstances  connected  with  the 
subject  matter,  will  be  found  admirably  fitted  to  minister  to 
higher  ends  than  the  mere  instruction  or  guidance  of  prac- 
titioners and  tithe-owners. 

An  eminent  exchequer  barrister  used  to  say  of  a  late 
(not  the  last)  Chief  Baron,  that  if  a  bill  had  been  filed  for 
tithes  of  the  hackney  coaches  in  New  Palace  Yard,  he  would 
have  held  them  to  be  due  of  common  right.  There  may  be 
some  slight  exaggeration  in  this ;  but  that  a  strcmg  bias  in 
favour  of  plaintifis  in  tithe  suits  was  shown-by  the  judge  in 
question,  and  has  much  too  often  been  manifested  by  other 
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judges  of  hk  court,  is  what  no  man  aequainted  with  its  piac^ 
tice  will  deny ;.  iM)r  have  tithe-owners  been  at  aft  backward  inr 
afibrding  ample  opportunity  for  the  display  of  the  prejudice. 
We  will  do  the  clergy  the  justice  to  say  that,  as  a  body,  they 
are; far  fiom  rigid  in  the  exaction  of  their  rights;  that  in  dis- 
putes with  their  parishioners  they  are  almost  always  more 
sinned  against  than  sinnii^  and  commonly  ready'  to  make 
large  sacrifices  for  the  re-establishment  of  peace.  ^  The  sacrcd- 
ness  of  their  office  makes  this  forbearance  a  duty,  and  theaeter- 
est  public  censures  are  sure  to  follow  the  most  trifling  neglect 
of  it.     They  must  be  conscious,  moreover,  that  their  claims 
are  imfortunately  of  an  extremely  vexatious  description,  and 
that  their  very  title  is  the  subject  of  general^  though  wholly 
groundless,  suspicion.  But  no  considerations  of  this  sort  have 
influence  with  lay  impropriators ;  when  they  demand  a  fair 
price  for  their  property,  they  are  under  no  apprehension  of  the 
farmers  retorting,  that  it  would  become  a  christian  minister 
to  promote  good  will  and  charity  instead  of  manifesting  an 
unholy  eagerness  in  the  enforcement  of  an  inequitable  demand : 
and  having  no  other  character  associated  with  that  of  pro- 
prietor, they  are  viewed  and  treated  with  in  the  latter  alone 
and  regulate  their  proceedings  accordingly.     Thus  a  large 
proportion  of  that  species  of  suit  which  may  be  termed  of 
the  first  impression^  will  be  found  to  have  originated  with 
them ;  as  also  the  greater  number  of  those  which  may  be 
deemed  objectionable  for  pettiness*    We  find  a  singular  illus- 
tration of  this  in  the  case  of  Popplewell  v.  Canby,  cited  by 
Mr.  Eagle  (vol.  i.  p.  376.  note) ;  in  which  the  ^farmer  of  the 
impropriate  rectory  sued  for  tithes  of  pigeons'  dung.    The 
clergy,  however,  are  compelled  to  bear  the  whole  weight  of 
the  odium  occasioned  by  the  mal-administration  or  the  over* 
strict  enforcement  of  the  law ;  and  really,  in  times  like  these> 
the  highest  praise  would  be  the  meed  of  him  who  should  sugr 
gest  a  mode  of  removing  or  even  diminishing  it.      Now, 
that  the  writer  of  a  purely  practical  work  has  suggested  a 
mode  of  removing  an  evil,  attributable  in  no  slight  degree 


:  •  ThJaremarfe  was.  made  by  Mr.  Bell>  in-  tlie  Appendix  to  tRc  First  Real  Property 
iUport ;  wba  must  cerUifdj^  have  hafi  cxpeneBoe  enough  of  tithe  suits  to  oiaUe  him 
to  estimate  their  character. 


Laws  relating  to  Tithes.  188 

to  the  nature  of  the  property  and  the  mistakes  or  omissions  of 
the  legislature,  it  would  be  somewhat  hazardous  to  assert ; 
but  that  Mr.  Eagle  has  not  merely  suggested  a  mode  of  diminish- 
ing it,  but  has  contributed  largely  to  such  diminution  himself,  is 
what  we  not-  merely  assert,  but  are  able  to  show  by  a  simple 
account  of  the  state  of  the  law  and  a  few  passages  from 
certain  chapters  of  his  work.  These  will  also  prove  to  demon- 
stration what  has  been  said  of  the  leaning  of  the  courts. 

The  law  of  tithes  has  been  always  considered  one  of  the 
most  difficult  branches  of  the  law  of  England,  and  it 
must  be  admitted  that  there  is  no  part  of  our  jurisprudence 
which  is  now  so  little  understood  by  the  profession  in  general. 
This  is  not,  however,  to  be  attributed  solely  to  the  abstruse 
nature  of  the  law  itself,  but  to  the  want  of  a  competent  trea- 
tise on  the  subject  With  respect  to  the  former  works  on 
tithes,  beginning  with  that  of  Sir  Simon  Degge,  the  ear- 
liest and  the  best,  they  will  be  found  to  comprise  a  very 
small  portion  only  of  the  law  of  tithes.  The  writers  have  not 
even  taken  the  trouble  of  collecting  the  cases  upon  any  of  the 
more  important  questions.  They  have  in  many  instances  ad- 
vanced doctrines  unsupported  by  any  judicial  decisions,  and 
in  other  cases  have  endeavoured  to  supply  the  want  of  proper 
authorities  by  references  to  the  ecclesiastical  writers.  The 
evil  consequences  of  this  particular  negligence  sufficiently 
appear  from  Mr.  Eagle's  first  chapter,  where  the  points 
of  difference  between  the  canon  and  the  common  law,  and 
the  over-riding  force  of  the  latter  (which  is  much  less  favour- 
able to  the  clergy)  are  explained.  This  chapter,  it  is  to  be 
hoped,  will  prove  a  salutary  caution  to  clergymen,  who  have 
sometimes  been  led  into  serious  errors  by  relying  too  impli- 
citly on  Dr.  Bum  and  other  ecclesiastical  writers. 

Upon  the  same  principle,  and  in  order  to  illustrate  how  very 
weak  authorities,  seemingly  unassailable,  may  be,  we  would 
next  direct  attention  to  the  sixth  chapter,  which  shews  what 
things  are  titheable  of  common  right,  and  how  each  individual 
article  should  be  tithed. 

These  have  always  formed  a  very  unsettled  branch  of 
tithe-law,  depending  almost  wholly  upon  local  customs  and 
usages,  which,  it  is  to  be  regretted,  have  not  been  much 
favoured  by  the  judges  in  modem  times.    The  law  as  to  the 
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manner  of  tithing  in  particular,  seems  to  be  in  a  most  Xitk* 
satisfactory  state.  In  the  case  of  Newman  v*  Morgan,  Lord 
Ellenborough,  decided  that  hay  is  to  be  tithed  in  the 
small  cocks  into  which  it  is  heaped  after  having  been  tedded 
or  once  spread  abroad  from  the  scythe.  But  Mr.  Eagle  has 
clearly  shown,  that  the  case  in  Wood's  Decrees,  (Brookes 
r.  Power)  upon  the  supposed  authority  of  which  this  de- 
cision was  pronounced,  has  no  bearing  whatever  upon  the 
question ;  that  according  to  a  series  of  previous  determinate 
tions  which  were  not  referred  to,  the  farmer  is  not  bound  to 
ted  the  grass;  and  that  this  mode  of  tithing  is  moreover  wholly 
incompatible  with  the  ordinary  usages  of  husbandry  in  most 
parts  of  England. 

Under  the  head  of  wood,  the  decision  of  the  Exchequer 
Chamber  in  the  case  of  Evans  v.  Rowe,  in  which  oak  timber 
trees  of  more  than  eighty  years'  growth  were  declared  to  be 
titheable,  merely  because  they  sprung  from  old  stools  and  not 
from  acorns,  is  very  strongly  controverted,  and  shewn  to 
rest  exclusively  on  a  misconception  of  some  of  the  cases  which 
were  cited,  and  to  be  in  express  opposition  to  others  which 
were  not  mentioned.  We  allude  more  particularly  to  the  case 
of  Bibye  v.  Hanley,  the  effect  of  which  is  wholly  perverted 
by  a  nristake  in  the  printing  of  Wood's  Decrees.  These  may 
surely  take  rank  as  decisions  tending  to  increase  the  severity 
of  the  tithe  system,  and  fully  justify  us  in  adding  Wood's 
Decrees  to  our  list  of  proscriptions.  Another  remarkable  il- 
lustration of  the  necessity  of  this  caution,  is  to  be  found  in 
the  base  of  Batchellor  v.  Smallcombe,  where  a  bill  was  filed 
for  tithes  of  agistment  of  after-pasture,  in  defiance  of  all  prin- 
ciple and  authority,  merely  upon  the  supposed  authority  of 
some  cases  inWood.  On  that  occasion,  Sir  John  Leach,  V.  C, 
in  dismissing  the  bill,  observed  that  "  Wood's  book  is  a  mere 
collection  of  pleadings,  with  the  decrees  of  the  court  in  tithe 
cases,  without  stating  the  proofs  in  the  cause,  or  any  of  the 
arguments  of  counsel,  or  reasons  of  the  court." 

The  reader  is  not  to  suppose  that  the  cases  we  have  just 
mentioned  are  by  any  means  the  only  cases  in  which  long 
established  rules  of  tithe  law  have  been  overturned  by  modem 
determinations.  Thus,  in  Willis  v.  Stone,  which  came  be- 
fore Lord  C.  B.  Alexandei*  in  1827,  it  was  held  that  wood 
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used  for  hop-poles^  or  for  hurdles  for  folding  sheep,  repairing 
hedges,  fuel  in  the  farm-house,  or  other  purposes  of  husbandry 
on  a  farm,  is  not  of  common  right  exempt  from  the  payment 
of  tithes.  This  determination  affords  an  instance  of  disregard 
of  prior  adjudications,  which  may  be  considered  extraor- 
dinary even  in  the  administration  of  tithe  law,  nor  is  it  easy 
to  imagine  a  judicial  proceeding  more  calculated  to  rendw 
tithes  odious  and  unpopular. 

The  ninth  chapter,  treating  of  things  not  titheable,  will  form 
our  last  illustration  of  this  kind. 

The  principal  questions  falling  under  this  head,  are  those 
which  relate  to  things  which  are  discharged  from  the  pay- 
ment of  tithes  in  consideration  of  the  maintenance  anid  im- 
provement of  husbandry.  This  great  and  equitable  principle 
of  the  law  of  tithes,  which,  as  we  have  ahready  seen,  has  been 
recently  neglected  in  the  case  of  wood  used  in  husbandry,  is  here 
asserted  and  supported  by  very  forcible  reasoning  and  a  long 
series  of  judicial  decisions,  which  there  is  no  doubt  will  at 
least  prevent  any  further  judicial  alteration  of  the  law.  But 
the  interpretation  put  upon  the  statute  of  2  and  3  Edw.  6. 
c.  13«,  for  exempting  warren,  heath,  and  waste  ground,  is  what 
we  most  wish  to  comment  upon.  This  act,  which  was  intended 
to  promote  agriculture,  by  exempting  such  lands  when  improved 
from  the  payment  of  tithes  of  com  and  hay  for  seven  years,  has 
become  nearly  inoperative  through  the  construction  which  has 
been  put  upon  it  by  the  judges ;  for  as  the  law  now  stands, 
whatever  expense  may  have  been  incurred  by  the  proprietor  in 
bringing  the  land  to  bear  com  or  hay,  by  removing  impedi- 
ments to  cultivation,  as  by  draining,  embanking,  or  levellii^, 
or  grubbing  up  wood,  he  cannot  claim  the  benefit  of  the  sta* 
tute,  unless  he  can  shew  that  the  land  would  not  bear  com 
without  the  addition  of  some  substance  in  the  way  of  manure 
giving  positive  fertility  to  the  soil.  It  must  be  confessed 
that  this  is  a  very  nice  distinction,  but  the  doctrine  has  been 
carried  so  far,  that  in  one  case.  Lord  Ellenborough  and  Mr. 
Justice  Holroyd  held  that  lime  was  not  to  be  considered  as 
manure,  because  the  object  and  effect  of  it  was  merely  to  pul- 
verise the  hard  masses  of  earth  and  neutralize  the  acids  in 
the  land,  which  were  only  to  be  considered  as  accidental  inn- 
pediments  to  the  natural  fertility  of  the  soiL 
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We  trust  we  have  now  said  enough  to  show  that  the  admi- 
nistpatioQ  of  this  branch  of  law  has  been  at  once  both  faulty 
and  impolitic ;  producing,  in  fact,  a  precisely  opposite  effect 
to  that  which  those  entrusted  with  it  anticipated, —  weaken- 
ing the  wholesome  influence,  instead  of  strengthening  the 
foundations,  of  the  church, —  making,  at  best,  a  petty  addi- 
tion to  its  property,  at  the  risk  of  endangering  the  whole.^ 
It  is  our  firm  conviction*  that  much  of  this  might  have  been 
prevented,  had  not  the  principal  management  of  the  law  of 
tithes  most  unluckily  devolved  upon  a  court,  enjoying  a  sort 
of  prescriptive  right  of  adjudicating  in  the  dark;  wher^,  not 
lo^  ago,  a  reporter  was  looked  upon  as  a  spy ;  ^  whose  jndges 
have  b^en  so  selected  as  to  be  commonly  designated  as  the  Yel- 
low Admirals  of  the  law,  and  their  decisions  consequently  too 
little  regarded  to  be  thought  worth  the  trouble  of  systematizing 
(which,  indeed,  for  otheV  plain  reasons  would  be  difficult), 
and  only  attracting  notice  when  more  than  ordinarily  prepos- 
terous ;  in  whiQh,  in  short,  none  of  the  characteristic  excel- 
lencies of  the  English  system  —  a  real,  living  and  constantly* 
operating  publicity,  a  quick  and  free  circulation  of  opinions 
between  a  respectable  bench  and  a  numerous  intelligent 
bar,  and  a  thcfrough  searching  of  adjudged  cases  —  are  to 
be  found.  ^ 

Yet  even  such  a  court  would  have  been  comparatively 
powerless  for  injury,  had  a  work  like  Mr.  Eagle's  appeared 
before  the  body  of  tithe  jiurispri^dence  was  made  up.  We 
happen  to  know  that  oa  the  appearance  of  this  gentleman's 
pamphlet  on  the  ease  of  Evans  v.  Rowe,  a  learned  judge 
very  candidly  avowed,  that,  had  he  been  aware  of  the  ar- 
guiments  comprised  m  it,  he  should  probably  have  decided 


I  The  mode  in  which  the  court  has  regulated  its  discretion  as  to  issues,  affords 
another  illustration  of  this  prejudice.  A  rector  as  a  matter  of  right,  and  a  vicar  as 
matter  of  practice;  itiay  demand  an  issue  under  various  sorts  of  circumstances  ia 
which  a  private  pevsdn  canntot. 

*  When  Mr.  Price  began  reporting  there,  one  learned  Baron  was  heard  to  ask 
of  a  brother — **  What  does  that  fellow  come  here  — :-  taking  down  what  we  say  — 
for  V* 

9  The  readtt*  will  bear  in  mind'  that  the  monopoly  which  the  exchequer  cleiks 
haive  tHi  very  litdy  enjoyed,  has  not  only  iMpt  out  the  attorneys,  but  prevebted  a 
fair  competition  of  the  bar*    They  stiil  retain  an  undue  advantage 
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difif eiktiy ;  and  we  believe  that  were  all  the  BaroDs  of  the 
last  half-centuiy  alive,  the  work  before  us  would  extort 
many  similar  confessions.  It  comes  too  late  to  repair  the 
mischief  occasioned  by  the  want  of  it,  but  we  are  not 
without  hope  that  the  light  it  throws  on  the  principles 
as  contrasted  with  the  state  of  the  law,  may  lead  the 
bench  and  the  legislature  to  co-operate  with  a  view  to  its 
restomtion.  Far  more  would  thus  be  done  to  bring  back  the 
alienated  affections  of  the  people  to  their  spiritual  pastors 
and  masters,  than  doubling  the  present  number  of  churches, 
or  even  the  present  number  of  bishopricks,  would  do. 

Of  the  utility  of  resorting  to  the  old  law,  we  have  yet 
another  instance  to  give.  After  reading  the  tenth  chapter  on 
leases  and  compositions,  it  certainly  does,  appear  to  us,  that, 
as  the  kw  now  stands,  compositions  for  tithes  by  way  of 
lease  might  be  effected  by  incumbents  with  the  consent  of 
patron  and  ordinary,  in  a  nmch  more  satisfactory  mode 
than  is  suggested  in  any  commutation  bill  it  has  been  our 
fortune  to  see ;  at  least,  to  render  it  so,  we  only  want  a  short 
act  abolishing  or  dispensing  with  the  condition,  that  such 
ecclesiastical  leases  must  be  of  tithes  which  have  been  i|K>st 
commonly  let  to  farm  or  oecupied  by  the  farmer  for  the  space 
of  twenty  years  before  the  making  of  the  lease. 

After  what  has  been  said  we  need  hardly  enlarge  on  the  origi  na- 
lity,  in  respect  both  of  matter  and  arrangement,  of  Mr.  Eagle's 
publication.  In  fact,  he  has  devoted  the  greatest  care  to  those 
parts  of  the  law  which  other  writers  seem  to  have  despaired  of 
elucidating ;  contenting  themselves  with  a  superficial  recital 
of  vacillating  authorities,  without  attempting  to  penetr9.te  to 
principles.  His  chapter  on  modussea  is  one  instance  of 
this ;  where  he  broaches  a  speculation  that  the  supposing 
every  modus  to  have  originated  in  a  real  composition  made 
before  legal  memory,  is  a  mere  fiction  of  law  in  respect  of  pa- 
rochial modusses.  The  chapter  on  prescription  in  non  ded- 
mandoy  is  another ;  where  the  subject  is  judiciously  separated 
from  abbey  land  exceptions,  with  which  all  previous  writers 
have  mixed  it  up.  Our  limits  forbid  us  to  attempt  any  fur- 
ther analysis :  we  have  only  to<  add  that  the  several  remedies 
for  the  enforcement  of  the  law  have  been  as  folly  and  ably 
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considered  ad  the  actual  state  of  it;  and  that  an  elaborate 
chapter  on  evidence  is  subjoined. 
H. 

[Though  we  are  not  aware  that  it  can  in  strictness  be  required  of  us,  we  shall 
add  a  few  observations  in  support  of  what  has  been  said  above  relating  to  Tithe 
Commutation  Bills.  The  bill  introduced  by  Mr.  Green  —  who  certainly  paid  a 
•most  meritorious  attention  to  the  subject  and  contributed  largely  to  the  diffusion 
of  sound  information  concerning  it — may,  we  believe,  be  now  looked  upon  as 
dropped.  But  the  attention  of  the  legislature  has  been  kept  alive  by  the  numerous 
petitions  relating  to  tithes  which  have  been  presented  to  both  houses  of  parlia- 
ment within  a  very  few  years;  and  in  order  to  remedy  the  evils  complained 
of  by  the  petitioners,  a  bill  yns  brought  into  the  house  of  lords  in  the  last  session  of 
the  late  parliament  by  the  Archbishop  of  Canterbury,  with  the  professed  object  of  en- 
couraging compositions  for  tithes.  This  particular  measure  seems  to  have  been  adopted 
in  compliance  with  the  wishes  of  several  of  the  petitioners,  who  prayed  that  the 
inconvenience  and  vexaticm  attending  the  collection  of  tithes  in  kind  might  be 
remedied  by  a  general'  commutation.  It  seems,  however,  very  doubtful  whether 
the  sort  of  commutation  intended  by  the  petitioners  does  not  mean  something  very 
difierent  firom  that  which  is  intended  by  the  framers  of  the  bill.  As  it  is  under- 
stood that  tiie  measure  will  be  revived  in  the  course  of  the  present  session,  we 
shall  lay  before -our  readers  a  short  statement  of  the  principal  provinons,  which  we 
think  will  be  sufficient  to  convince  every  person  at  all  conversant  with  the  subject, 
ihet  if  it  should  be  permitted  to  pass  into  a  law,  it  will  not  only  be  productive  of 
no  beneficial  consequences,  but  will,  on  the  contrary,  tend  very  materially  to  aggra- 
vate the  evils  it  professes  to  remove. 

By  this  bill  the  patron  and  incumbent  of  any  ecclesiastical  benefice  in  England 
and  Wales  and  the  owners  of  two- third  parts  in  value  of  the  lands  subject  to  tithes 
or  other  payments  to  the  incumbent,  having  first  obtained  the  assent  of  the  bishop 
of  the  diocese,  are  empowered  to  make  a  composition  in  lieu  of  such  tithes  for  any 
'Period  not  exceeding  twenty-one  years.  The  value  of  the  tithes,'  and  the  amount 
of  the  composition,  (which  is  to  be  an  annual  sum  of  money  payable  quarterly,)  are 
to  be  assessed  and  fixed  by  two  commissioners,  possessed  of  certain  pecuniary  qua- 
lifications, one  of  whom  is  to  be  appointed  by  the  bishop,  and  the  other  is  to  be 
elected  by  a  majority  of  the  landowners,  whose  votes  are  to  be  taken  by  ballot. 
But  if  the  parties  can  agree  beforehand  upon  the  amount  of  the  composition,  they 
are  empowered  to  specify  it  in  their  petition  to  the  bishop. 

The  49th  section  enacts,  that  at  the  expiration  of  seven  years  it  shall  be  lawful 
lor  the  incumbent,  or  any  person  or  persons  paying  one-third  of  the  composition, 
to  apply  for  an  increase  or  reduction  of  the  annual  payment  to  the  justices  of  the 
'peace  for  the  county,  who  are  empowered  to  increase  or  reduce  the  same  as  the 
case  may  require,  if  it  shall  appear  that  the  average  price  of  good  marketable  wheat 
in  London  for  seven  years  exceeds  or  falls  short  by  one-tenth  part  or  more  of -the 
average  price  at  the  time  the  composition  was  made. 
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Th«  31$t  Mctios  dedaies,.  that  in  all  oases  in  which  any  doubt  shall  adat  wha^ 
ther  lands  are  or  are  not  exempt  from  tithes,  the  commisuonen  shall  dstBrmine  that 
point,  **  upon  such  evidence  as  they  may  be  able  to  procure  in  that  behalf  ;**  but 
the  22nd  clause  prevents  them  from  summoning  witnesses  from  a  greater  distance 
than  ten  miles  ;  and  by  another  clause,  the  receipt  of  any  assessment  is  made  equi- 
valeot  to  a  receipt  of  titheis,  for  the  purpose  of  any  proceedings  which  the  incumbent 
may  institute  at  law  or  in  equity.  By  another  clause  the  commissioners  are  re-, 
strained  from  deciding  titles  to  tithes.  By  the  60th  section  it  is  enacted,  '*  that 
such  annual  sums  of  money  as  aforesaid,  shaU  not  be  ntbject  or  liable  to  any  tueK 
rates;  osseHmenls,  or  impodtiom  at  are  vaually  borne  by  tenantt  or  oeeupiers" 

The  64th  section  enables  the.  incumbent  to  recover  the  composition  by  a  suit  in 
equity,  or  by  action  of  debt  or  assumpsit,  or  in  a  summary  manner  before  justices  of 
the  peace,  when  the  sum  unpaid  does  not  exceed  the  statutable  amount,  together 
with  all  costs  and  expenses ;  and  it  is  also  provided  by  the  same  section,  that  he 
shall  "  have  and  exercise  all  sv4!h  powers  and  remedies  of  distress  and  sale  for  recovering 
every  such  sum  of  money  so  unpaid,  together  with  the  costs  and  charges  oc- 
casioned by  the  non-payment  thereof,  from  and  out  of  the  meauages,  farms,  lands 
and  tenements  charged  with  the  same,  as  by  the  laws  and  statutes,  are;  is,  or  may 
hereafter  be  given  for  the  recovery  of  rent  in  arrears  upon  a  common  demise,**  and 
upon  a  change  of  occupation  the  new  occupier  is  to  be  liable  to  the  payment  of  one 
year's  arrears  accrued  previously  to  the  time  of  his  occupation. 

Now  in  common  candour  we  are  bound  to  believe  that  the  promoters  of  this 
bill  are  perfectly  sincere  in  their  intention  to  produce  such  an  amelioration 
of  the  law  as  will  satisfy  the  payers  as  well  as  the  receivers  of  tithes;  but  it 
is  inkpoBsible  to  look  at  the  provisions  by  which  that  object  is  to  be  accomplished, 
without  supposing,  either  that  their  views  have  been  wholly  misconceived  by  the 
person  whom  they  have  employed  to  draw  up  the  bill,  or  that  there  exists,  in  the 
quarter  from  which  it  emanated,  a  want  of  information  surpassing  all  the  bounds 
of  credibility. 

The  incumbents  of  benefices  will,  no  doubt,  be  quite  ready  to  embrace  so  favour- 
able an  opportunity  of  relieving  themselves  from  the  trouble  and  vexation  of  collect- 
ing tithes  in  kind ;  but  with  respect  to  the  tithe  payers,  who,  it  must  be  recollected, 
are  the  complaining  parties,  it  is  .scarcely  possible  to  beUeve  that  any  land-owner 
will  be  found  so  thoroughly  blind  to  his  own  interests  as  to  desire  a  composition  pa 
the  terms  proffered  by  the  bill.  There  are,  in  the  first  place,  the  expenses  of  com- 
missioners and  surveyors,  and  the  other  charges  of  canying  the  composition  into  effect, 
which,  upon  a  moderate  calculation,  will,  in  some  cases,  amount  to  several  years' 
value  of  the  tithes,  and  which  are  thrown  wholly  upon  the  owners  of  the  land. 
Again,  if  the  land-owners  be  willing  to  submit  to  this  expense,  wiU  they  be  prepared 
to  concede  to  the  clergyman  the  absurd  and  monstrous  power  of  putting  them  to  the 
proof  of  their  exemptions  and  customs  of  tithing  before  a  tribunal,  where  it  is  not  re- 
quisite that  the  judges  should  possess  any  other  qualification  except  that  of  having 
100/.  per  annum  in  land,  and  who  will  have  no  more  knowledge  of  the  law  of 
.tithes  than  of  the  laws  of  the  twelve  tables,  and  who,  were  they  the  most  accom- 
plished  tithe  lawyers  in  existence,  must  decide  **  upon  such  evidence  as  they  may 
be  able  to  procure  on  that  behalf,"  and  who  cannot  summon  witnesses  from  a  greatec 


190  Laws  teketing  to  Tithes. 


disboM  iham  left  ao^OB?  1¥^  diey  ttdinil  tht  jciergjineii  to  a  farticipatim  of 
their  figiilB  as  owmcn  «f  the  Had,  making  him,  as  h  «eie,  a  joitit  tenant  of  their  es* 
tates,  and,  ia  shott,  enable  him  to«D)}oy  all  the  adTaateges  belonging  to  the  owner- 
ship of  land  as  well  as  to  the  ownership  of  tithes,  without  any  of  the  disadvantages 
belonging  to  either  species  of  property  ?  *  And,  above  all,  are  they  prepared  te  ea- 
onecate  the  clergyman,  or  more  properly,  the  tithes,  fron^  the  very  s^rioas  obligation 
of  contributing  tb^r  proportion  to  the  maintenance  of  the  poor  1  Will  they  submit 
to  all  these  expenses  and  moonv^iieBiees  for  the  sole  purpose  of  obtaining  the  privi- 
lege of  paying  a  temporary  composition  assessed  at  the  utatost  value  of  the  tithes  ? 
We  do  not  hesitate  to  answer  these  questions  in  the  negative,  and,  at  the  same  time,* 
to  stale  0!|r  belief  that  ^e  biU,  should  it  be  passed  into  a  law,  instead  of  being  le- 
eeived  as  a  boon  by  the  land-owmsrs,  will  contribute  very  materially  to  increase  the 
ptevaiHng  cUscoatent.] 
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1.  Notes  respecting  Registration  and  the  Extrinsic  Formalities 
of  Conveyances.  By  C.  P.  Cooper,  Esq.  Part  !•  Lon- 
don, 1831. 

2.  Observations  on  the  Second  Report  of  the  Commissioners  ap^ 
pointed  to  etiquire  into  the  Law  of  Real  Property.  By 
Francis  Mewburn,  Gent.     London,  1831. 

3.  A  Popular  View  of  the  Law  of  Real  Property ^  with  an  Ap- 
plication  of  its  Principles  on  the  important  measure  of  a  Ge- 
neral Register :  shewing  what  changes  in  the  System  a  Regis- 
ter is  calculated  to  produce.    By  W.  Hayes,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law.     London,  1831. 

4.  Speech  of  John  Campbell,  Esq.  M.  P.  in  the  House  of 
Commons,  on  Thursday,  Dec.  16,  1830,  on  moving  for  leave 
to  bring  in  a  Bill  to  Establish  a  General  Register  for  all 
Deeds  and  Instrumenis  a^eciing  Real  Property  in  England 
and  Wales,,    London,  1831. 

6.  A  Bill  for  Establishing  a  General  Register  for  all  Deeik 
and  Instruments  affecting  Real  Property  in, England  and 
Wal&s.     Ordered  to  be  printed,  Dec.  21,  1830. 

One  of  the  strongest  arguments  in  favour  of  a  general  re- 
gistry being  the  success  of  similar  institutions  in  foreign  coun* 
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tries^  and  the  ehi^  {perhaps  tiid  ^y  serioas)  dbfftaele  to  its 
eventual  establishtnent  here,  being  the  difficulty  of  setting 
up  and  managing  the  machinery ;  the  work  named  first 
at  the  head  of  this  article,  should  meet  with  even  moipe 
attention  amongst  us  than  it  is  pretty  sure  of  command- 
ing on  the  Continent.  Under  the  unassuming  title  of  Notes, 
Mr.  Cooper  has  fully  described  the  formalities  requified  m 
France  previously  to  the  revolution,  in  sales,  donations,  mort- 
gages, and  wills  of  immoveables ;  and  the  degree  in  which 
registration  fn-evailed,  and  the  various  attempts  to  extern!  it, 
prior  to  tiiat  time.  He  has  also  traced  its  origin  in  Denmark 
and  Germany,  and  given  an  account  of  the  systems  now  in 
force  in  Austria,  Prussia,  and  Bavaria  ^ ;  the  whole  abundantly 
learned,  and  mixed  up  with  much  illustrative  matter  of  a 
really  interesting  kind.  It  is  consequently  a  work  which  all 
who  take  part  in  the  discussion  should  read  ;  for  admitting 
that  the  general  expediency  of  the  commissioners'  project 
must  be  decided  with  peculiar  reference  to  the  system  with 
which  it  is  meant  to  amalgamate,  the  experience  of  other  coun- 
tries will  be  allowed  to  form  the  best  possible  test  of  the  com- 
parative efficacy  of  the  various  mechanical  arrangements. 
But  the  instruction  derivable  from  examples  of  this  kind 
can  hardly  be  communicated  by  scraps ;  we  must  therefore 
rest  satisfied  with  having  pointed  out  the  utility,  and  borne 
testimony  to  the  accuracy  "of  these  annotations.  As  to  their 
accuracy,  indeed,  we  do  not  depend  upon  ourselves,  having 
now  before  us  a  letter  from  a  distinguished  French  jurii^t, 
containing  this  remarkable  passage  concerning  them :  "  Je 
dois  vous  dire  que  rexpos6  de  notre  jurisprudence  ancienne 
sur  la  publicity  des  hypothfeques  est  vraiment  ^tonnant,  et 
qu'il  est  d'une  perfection  tellement  admirable,  que  je  doute 
que  peu  de  jurisconsultes  parmi  nous  eussent  pu  Tecrire 
sans  faire  beaucoup  de  recherches  et  de  travaux."  We  may 
hereafter  frequently  refer  to  this  work  as  a  valuable  re- 
pository of  facts  and  authorities ;  but  we  must  now  pro- 
ceed to  the  policy  of  registration  as  applied  to  England, 
on  which  Mr.  Cooper  has  not  pronounced  an  opinion. 


'  This  part  was  published  in  the  Appendix  to  the  Second  Real  Property  He- 
port. 
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Mr.  aiwbum's  id  the  only  pamphlet  against  the  measure 
that  has. reached  us  since  our  last  appearance^  and  is  not 
inferior  to  any  which  have  appeared  at  any  time  on  the  oppor 
sition  side.    But  it  contains  little  beyond  those  popular  topics 
which  we  conceive  ourselves  to  have  already  disposed  of;  and, 
had  the  author   mixed  in  London  professional  society,  he 
would  probably  have  refrained  from  repeating  the  more,  fa- 
miliar of  these.    The  question  has  gi*eatly  varied  its  aspect 
of  late ;  the  outstanding  term  theory  is  comjjletely  exploded 
(even  the  founder,  we  understand,  has  surrendered  it) ;  ex- 
pense and  delay  are.  reputed   hardly  reputable  objections ; 
and  correct  notions  as  to  disclosure  are  rapidly  circulating. 
Some  obscurity,  however,  is  still  hanging  about  the  last  men- 
tioned topic,  though  not  more  than  a  remark  or  two  may  dispel. 
'   The  mass  of  landed  proprietors  are  not  expected  to  suffer 
much  from  publicity,  but  trade,  it  is  urged,  will  be  greatly  em- 
barrassed by  it ;  and  it  is  contended  that  the  testimony  of 
bankers  and  merchants  of  the  higher  order  (such  as  those  who 
signed  the  opinion  relied  on  in  the  Report),  is  to  be  received 
with  some  grains  of  allowance,  it  being  their  interest  to  expose 
traders  of  the  inferior  class  to  suspicion.   But  surely  it  is  no  less 
the  interest  of  the  public  to  be  able  to  select  the  proper  objects 
of  trust ;  nor  can  there  be  a  grosser  fallacy  than  to  consider  the 
pj'esent  question  with  peculiar  reference  to  the  lower  depart- 
ments of  trade.  One  would  really  suppose  from  such  arguments, 
that  manufacturers,  shopkeepers  and  warehousemen,  whether 
well  or  ill  to  do  in  the  world,  were  all  ordinarily,  if  not  neces- 
sarily, proprietors  of  land  ;  and  every  man  of  them  entitled 
to  rank,  if  not  with  squires,  at  least  with  what  are  termed  yi 
Ireland  squireens.     But  unless  we  are  grossly  mistaken  as  to 
the  naturjs  of  trade  and  the  composition  of  the  mercantile 
class,  the  immense  majority  have  not  an  acre  in  the  world ; 
indeed,  so  long  as  a  business  is  worth  continuing,  it  will  al- 
ways afford  the  more  profitable  investment,  besides  being  a 
readily  available  fund ;   so  that  it  is  only  after  a  long  course 
of  prosperity  (for  the  gratification  of  vanity,  or  with  a  view 
to  retirement),  that,  generally  speaking,  commercial  men  have 
any  dealings  in  land.    We  except  country  bankers,  who 
for  obvious  reasons  very  frequently  become  nominal  proprie- 
tors, buying  estates  one  day  and  mortgaging  them  the  next 
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for  the'  purchase-money.  Independently  of  the.,  project, 
of  which  disclosure  is  no  necessary  ps^rt,  we  really  think 
this  particular  objection  one  of  the  le&st  likely  to  do 
credit  to  a  controversialist^  of  any  that  have  ever  been  used  ^ 
nor  can  we  give  a  stronger  proof  of  the  absurdities  into  which 
the.  strongest  intellects  hitched  on  to  it  may  be  dragged^ 
than  by  translating  a.  portion  of  D'Aguesseau's  argument^ 
given  at  length  in  one  of  Mr.  Cooper's  notes.  After  stating 
that  an  infinity  of  families  which  were  only  kept  up  by  opi- 
nion, would  be  ruined,  he  proceeds : 

*^  To  banish  it  (opinion),  and  reveal  the  mystery  of  the  fortune  of 
each  individual,  is  not  only  to  deprive  all  families  of  the  aid  mentioned 
above  (i.  e.  the  chance  of  some  lucky  coincidence)  but  to  deliver  up 
almost  all  of  them,  in  a  moment,  to  the  rigorous  prosecution  of  their 
creditors ;  to  force  the  last  barrier  of  poverty ;  to  expose  to  general 
view  the  common  wretchedness  of  the  greatest  number  of  the  king's 
subjects,  and  to  put  in  a  single  day  more  than  three,  quarters  of  the 
kingdom  under  execution  (en  d^cret)." 

A  little  further  on :  **  Lastly,  as  the  number  of  debtors  is  very 
considerable  in  this  kingdom,  their  interest  becomes,  so  to  speak  (and 
this  is  but  too  true  in  the  present  conjuncture,)  a  kind  of  public 
interest,  the  more  that,  in  ruining  the  debtor,  you  ruin  the  creditor 
too ;  for  as  he  who  fills  the  character  of  creditor,  often  fills  that  of 
debtor  also,  it  would  come  to  pass,  by  a  necessary  re-action,  that 
almost  all  fortunes  would  be  broken  down,  if  those  of  all  debtors 
were  attacked ;  as  they  infallibly  would  be,  should  this  project  be 
carried." 

Taking  the  first  of  these  passages  by  itself,  it  is  just  possible 
that  the  immense  proportion  of  debtors  might  be  accounted  for 
by  the  condition  of  the  French  nation  at  the  time ;  though, 
we  can  hardly  fancy  any  state  of  circumstances  that  could 
make  three^fourths  of  a  kingdom  insolvent  debtors  without 
the  rest  (the  creditors,)  suspecting  their  insolvency*  But 
we  are  totally  unable  to  divine  how  the  settlement  of  accounts 
should  be  ruinous  to  all  parties,  unless  they  lived  on  opinion  like 
cameleons  on  air ;  and  the  mutual  destructiveness  of  lenders 
and  borrowers  is  as  much  a  mystery  to  us,  as  Curran's  story 
of  the  Kilkenny  cats  who  scratched  away  at  each  other  till 
there  was  nothing  left  but  their  tails.    We  therefore  leave  it' 

vou  v.  o 
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without  comment  to  the  consideration   of  those  who  may 
feel  proud  of  having  so  great  a  man  on  their  side. 

To  the  eventual  adoption  of  a  general  registry,  then,  we  see 
at  present  no  decisive  objection,  but  we  are  not  of  the  number  of 
those  who  would  hurry  it  into  action  immediately.  To  what- 
ever extent  it  may  have  succeeded  in  other  countries,  it  has 
taken  us  by  surprise ;  neither  the  profession^  nor  the  public 
are  prepared  for  it ;  it  has  Uttle  in  common  with  the  system 
we  have  hitherto  lived  under ;  it  is  alien  from  our  habits,  and 
opposed  to  so  much  of  our  opinions  as  are  formed  on  them  ; 
and  the  highest  legal  authorities,  as  well  friendly  as  un- 
friendly, avow  that  they  can  say  nothing  positive  ieibout  its 
ultimate  effects.  Our  present  state  is  certainly  bad  enough 
to  justify  a  certain  portion  of  risk  ;  but  we  may  surely 
manage  to  rub  on  for  a  year  or  two.  The  commissioners 
have  done  all  that  was  hoped  of  them,  the  profession,  pos- 
sibly, much  more ;  it  is  now  for  the  nation  to  speak. 

It  is  remarkable  that  none  of  the  avowed  opponents  of  the 
measure  have  taken  this,  the  only  rational  ground ;  so  that 
we  are  absolutely  obliged  to  support  and  illustrate  it  by  pas- 
sages from  neutral  writers  or  zealous  favourers  of  the  project. 
Mr.  J.  J.  Park,  for  instance,  from  whom  the  following  impor- 
tant caution  proceeds,  has  not  declared  for  either  party,  though 
he  has  demdished  a  few  fallacies  for  each : 
^  *'  I  may  be  permitted  to  add,  that  these  documents  (relating 
to  the  Oenevese  Register)  appear  to  me  extremely  important 
and  interesting  ;  not  only  as  communicating  the  most  recent^ 
and,  probably,  the  most  complete  outline  of  registration  law 
on  the  continent,  but  still  more  as  unfolding  to  the  unaccus- 
tomed eyes  of  Englishmen,  a  isystem  of  mechanical  property 
law,  or  what  may  be  called  conveyancing  by  book-keeping ; 
a  system  of  which  registration  is  probably  the  first  step,  and 
into  which  it  will,  I  think,  by  a  series  of  insensible  and  dis- 
tant processes,  ultimately  resolve  itself,  as  it  has  done  more 
or  less  all  over  the  continent.  The  intellectual  system  of 
England,  a  system  in  which  mental  abstractions  clothed 
with  language  take  the  place  of  official  mechanism,  will  offer 
a  long  and  a  powerful  opposition  to  the  complete  ascendancy 
of  the  system  by  book-keeping,  even  though  in  union  with 
one  of  the  elements  of  that,  system,  registration ;  and  this 
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opposition  will  be  supported  and  prolonged  by  the  perception 
of  the  vastly  greater  extent  and  range  of  power  which  intel- 
lectual machinery  necessarilj/  possesses,  than  can  be  com* 
manded  by  any  machinery  in  its  nature  mechanical,  and 
speaking  to  the  eye  only,  however  complete  it  may  be  of  its 
kind.  Experience,  however,  will  ultimately  put  to  the  test 
on  which  way  lies  the  balance  of  public  advantage."  * 

Here  registration  is  described  as  only  one  pf  a  series  of 
changes,  of  which  all  the  rest  are  to  follow  in  its  train.  They 
are  not,  indeed,  particularized ;  they  are  seen  through  a  vista, 
with  a  haze,  as  it  were,  hanging  over  them  ;  but  we  should 
aurdy  take  time  to  dissipate  it,  before  pronouncing*  that  there 
is  nothing  palpable  beyond.  A  more  obvious  effect  which  a 
register  has  been  deemed  capable  of  producing,  we  find  dwelt 
upon  at  considerable  length  by  Mr.  Hayes. 

This  gentleman  sets  out  with  a  sketch  of  the  histoiy  of  Real 
Property  in  England,  so  closely  resembling  that  with  which 
we  prefaced  our  review  df  the  first  Real  Property  Report, 
that  it  would  be  little  better  than  tautology  to  repeat  it 
After  viewing  uses  in  nearly  the  same  lights  and  tracing  nearly 
the  same  effects  to  them,  he  parts  company  to  pursue  the 
peculiar  objects  of  his  publication ;  the  exposition,  namely, 
of  the  present  system  of  trusts,  and  the  changes  which  these, 
in  co-operation  with  the  register,  may  operate.  His  whole 
theory  may  be  communicated  by  a  very  few  passages  from 
the  work;  We  $ball  first  copy  his  estimate  of  the  law  as  it 
stands : — 

^<  Result  of  the  existing  law.  —  Thus  we  have  endeavoured  to 
shew,  that,  under  the  existing  law,  even  the  apparent  legal  owner- 
ship of  land  is  never  safe,  not  only  because  a  prior  legal  title  may 
^bt  under  some  suppressed  deed  or  will,  but  because  the  owner 

'  Lotter  from  J.  J«  Paxk  on  the  Genevese  Registry.  —  See  the  Real  Property  Re- 
|K>rt,  App.  519.  We  formerly  mentioned  the  controversy  between  Mr.  Park  an^  a 
writer  signing  himsdf  "Militia  mea  multiplex"  and  we  have  recently  been 
called  upon  to  redeem  a  pledge  given  in  the  following  words :  "  £very  sen- 
tence in  his  (Mr.  M.  M.'s)  letter  approriroating  to  argument,  we  pledge  ourselves 
in  due  season  to  refute." — Law.  Mag.  VoL  III.  p^  396.  To  this  we  have  no  ob- 
jection, provided  the  condition  precedent  be  performed  ;  let  our  correspondent  point 
«ut  a  sentence  approximating  towards  argument,  a^d  vre  will  lose  no  time  in  »- 
/uting  it. 

o'  ^ 
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may  be  converted '  into  a  \tnistee,  by  having  **  notice  "  of  some 
equitable  right  fastened  upon  him  ;  —  that  an  apparent  equitable 
jight  is  always.  pTecarious,  as  well  because  the  legal  ownership  may 
pass  into  the  hands  of  persons, to  whom  *^  notice"  of  that  right 
cannot  be  imputed,  as  because  the  system  of  protection  and  pre- 
ference, which  we  have  attempted  to  describe,  confounds  all  rights, 
and  tramples  on  all  equity." 

Now  for  the  anticipated  revolution.  Assuming^  after  fally 
discussing  the  question  of  notice,  that  "  an  enactment  may 
be  framed  which  shall  at  once  attribute  to  purchasers  and 
others  full  knowledge  of  all  rights,  legal  and  equitable,  ap- 
parent upon  the  face  of  the  register,  and  absolute  ignorance 
of  every  right,  legal  or  equitable,  of  which  the  knowledge 
inust  be  derived  from  some  other  sources,  —  an  enactment 
which  shall  constitute  the  register  notice,  and  the  only  no- 
tice ;" — he  specifies  four  descriptions  of  change : 

First,  the  trust,  ceasing  to  be  the  sport  of  fraud  or  accir 
dent,  would  be  as  durable  and  constant-  as  the  land  itself, 
with  the  single  exception,  that  if  the  legal  inheritance  resided 
in  the  trustee,  and  he  were  to  be  attainted,  or  to  die  without 
an  heir,  the  lord  or  the  crown,  taking  the  land-  by  escheat, 
would  hold  it  discharged  from  the  trust. 
'  Secondly,  the  modes  of  assurance  would  change  with  the 
condition  of  the  ownership.  The  confidence  now  reposed  iii 
the  character  and  conscience  of  the  legal  owner  being  trans- 
ferred to  the  register,  one  depositary  will  be  as.  good  as 
another : —  < 

"  In  short,  the  safety  and  facility  of  dealing  with  the  *  trust' 
would  gradually  lead  to  the  disuse  of  formal  conveyances  of  tlie 
land,  which  are  at  present  dictated  by  the  notorious  insecurity 
(arising  from  circumstances  already  explained)  of  a  mere  equitable 
title.  Perhaps,  under  such  circumstances,  it  would  be  thought 
advisable  to  prescribe  new  solemnities  for  the  creation  and  transfer 
of  equitable  interests." 

.  Thirdly,  as  the  proprietor's  title  would  be  purely  equitable, 
the  modifications  of  ownership  would  be  exempted  from  the 
rules  of  tenure,  and  titles  would  assume  a  wholly  different 
character,  from  what  they  are  invested  with  now. 

Fourthly,    the   effects  would  extend  to  the  judicature. 
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Equity  would  become  the  chief  tribunal  of  the  land-ownefr> 
and  soon  shake  off  her  present  vassalage  to  law.  ^ 
•  We  are  not  putting  forward  this  theory  as  one  with  which 
we  perfectly  concur.  As  a  trust  can  never  be  more  than  co- 
extensive with  the  estate  of  the  trustee,  and  the  power  of  en- 
forcing possession  depends  on  the  legal  estate,  the  latter 
must  always  possess  considerable  advantages,  whilst  the  chief 
temptation  to  the.  creation  of  equitable  interests  maybe  re- 
moved by  the  abolition  of  tenural  restrictions.  Still  less  do 
we  cite  it  as  one  which  has  come  upon  the  commissioners  by 
surprise,  for  we  well  know  that  it  was  foreseen  from  the  first, 
even'  before  they  had  resolved  on  recommending  a  Register.* 
But  we  cite  it  as  one  confessedly  pregnant  with  important  rer 
suits,  which- the  commissioners  think  it  necessary  to  counteract 
or  modify  by  legislative  expedients,  though  still  undecided  as  to 
the  precise  character  of  these.  It  is  therefore  a  strong  argu- 
ment for  delay. 

There  is  another  argument  which  the  most  superficial 
observer  may  appreciate.  The  mechanical  parts  of  the  plan 
should  be  polished  ad  unguem,  and  adjusted  with  thQ 
most  scrupulous  care ;  admitting  that  much  must,  in  any 
case,  be  left  for  time  and  practice  to  teach,  it  should  certainly 
be  free  from  patent  defects,  and  no  signs  of  precipitancy 
should  appear  upon  the  face  of  it.  In  reality,  however,  the  bill 
has  been  hurried  into  the  house  in  a  more  imperfect  condition 
than  perhaps  any  measure  whatever  of  the  least  importance,  or 
interest  for  years.  Mr.  Campbell,  no  doubt  on  public  grounds, 
has  all  along  exhibited  an  extreme  eagerness  to  bring  his  com- 
mission to  a  close  ;  and  he  has  hitherto  found  Home  Secretaries 
and  Chancellors  a  great  deal  too  ready  to  co-operate  with  him. 
Whether  a  missive,  superscribed  like  the  missives  of  old 
—  haste,  haste,  post-haste,  was  delivered  to  Mr.  Duval,  who 
had  the  chief  management  of  the  bill,  we  cannot  pretend  to 
explain ;  but  certain  it  is  that  he  was  scarcely  allowed  time 
to  copy  his  clauses,  much  less  to  collate  or  elaborate  them : 

~   ^  See  a  speculation  of  this  nature.    L.  M.  Vol.  II.  p.  629. 

'  See,  in  particular,,  Mr.  BelFs  Answeis  in  the  Appendix  to  the  Kegistration 
Heport,  p.  299.  "  With  a  good  and  complete  Register  Act  the  legal  estate  would 
be  useful  for  no  other  purpose  except  that  of  bringing  actions."  And  see  Com- 
missioners' Queries,  36  and '37. 
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it  is  matter  of  notoriety  that  the  bill  was  first  seeo  by  the 
majority  of  the  commissioners  in  print ;  and  the  only  excuse 
we  have  heard  for  its  manifold  sins  of  omission  and  commis- 
sion is,  that  these  will  be  remedied  by  the  Committee  of  the 
House  of  Commons ;  an  assembly  well  qualifiedi  no  doubts 
to  decide  on  questions  of  abstruse  technical  lore^  and  mould 
anew  one  of  the  most  complex  and  anomalous  systems  in  the 
world,  the  EngUsh  system  of  conveyancing. 

We  think  that  Mr.  Campbell  has  manifested  a  strange 
want  of  judgment  in  this  matter,  nor  do  we  believe  that  th# 
measure  will  be  much  advanced  by  his  speech  ;  not  that 
his  general  views  are  unsound,  but  they  are  mixed  up  with 
assertions  and  arguments  of  a  nature  to  give  a  temporary 
triumph  to  adversaries,  and  even  justify  some  slight  impa- 
tience in  friends.  As  to  the  example  of  fbreigdei's,  for  in- 
stonce : — 

**  Hence,  in  due  time,  sprung  up  the  celebrated  assurance  of  lease 
and  release,  by  which  all  the  property  in  the  kingdom  is  now  con- 
veyed, having  secresy  for  its  otgect,  and  gaining  that  object  so  effec- 
tually that  if  the  grantor  himself  prepares  the  deeds,  the  fact  that  he 
has  executed  them,  and  denuded  himself  of  his  interest,  may  rest  en- 
tirely in  his  own  breast.  There  is  nothing  like  this  in  any  other 
countiy  in  tKe  world.  Over  the  rest  of  Europe,  independently  of 
a  Register,  an  interest  in  real  property  can  only  be  transferred 
by  an  instrument  executed  by  the  parties  before  a  notary  public, 
and  left  in  his  care  for  the  inspection  of  all  persons  interested  in  it," 
—(p.  23.) 

^*  Holland  had  the  honour  of  setting  the  example  to  Europe  of  a 
public  register  as  a  well  as  of  civil  and  religious  liberty  ;  and  since  the 
time  of  the  Emperor  Charles  V.  she  has  had  this  institution,  to  which 
some  have  ascribed  a  great  portion  of  her  prosperity." — (p.  25.) 

The  notariat  system  does  not  exist  in  Denmark,  Sweden, 
and  the  greater  part  of  Germany ;  and  even  as  regards 
France  and  Italy,  the  proposition  is  much  too  broadly  laid 
down.  As  to  the  history  of  registration,  Cologne,  Ham- 
burgh, Magdebui^h,  and  seveml  other  free  cities  of  Ger- 
many, were  centuries  in  advance  of  Holland. 

*  Mr.  Cooper's  Notes,  p.  66. 
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His  mode  of  proving  that  Irdand  is  content  with  her 
register,  is  not  particularly  felicitous : 

"  There  has  been  a  general  register  for  the  whole  of  Ireland  up- 
wards of  a  century.  Some  sinecures  have  been  fastened  upon  it,  and 
the  indexes  have  been  imperfectly  kept ;  but,  notwithstanding  these 
abuses  and  defects,  I  believe  there  is  no  Irish  member  who  will  not 
bear  testimony  to  its  general  utility ;  and  amidst  the  extravagant 
dnd  factious  cry  for  a  repeal  of  the  Union,  no  one  in  that  country 
has  been  so  extravagant  or  factious  as  to  cry  for  a  repeal  of  the 
register,"-^(p,  24.) 

lliis  is  the  oddest  proof  of  satisfaction  we  ever  remember 
to  have  beard.  Only  think  of  O'Conneirs  employing  the 
register  as  a  means  of  agitation^  and  explaining  the  incon- 
veniences attending  the  transfer  of  property  to  a  mob !  Does 
Mr.  Campbell  expect  Ireland  to  act  like  the  old  bachelor  in 
the  farce,  who  checked  himself  in  a  burst  of  tenderness  to 
point  out  a  speck  on  his  mistress's  nose  ? 

The  following  too,  is  a  singular  mode  of  relieving  the  pub** 
lie  apprehension  on  the  score  of  expense : 

"  Sir,  I  could  shew  that,  from  very  moderate  fees  for  searches,  for 
registering  the  deed,  and  for  giving  attested  copies,,  a  fund  would 
be  raised  much  more  than  sufficient  to  defray  all  the  necessary  ex- 
pence  of  buildings,  officers,  and  other  outgoings ;  so  that  the  regis- 
ter office,  like  the  post  office^  while  it  is  of  the  greatest  use  to  indi- 
viduals, may  not  only  pay  its  own  charges,  but  fairly  contribute  to ' 
the  public  revenue."— (p.  26.) 

We  have  always  understood  the  post-office  duty  to  be  an 
impost  levied  at  less  than  a  fifth  of  the  gross  amount  of  the 
receipts.  If,  then,  we  follow  out  the  analogy  presejated  to  us, 
we  must  look  upon  registration  as  a  property-tax. 

The  following  passage  is  meant  as  a  sedative  to  country 
solicitors,  who  are  much  alarmed  at  the  prospect  of  a  metro- 
politan establishment : 

'*  It  is  a  mistake  to  suppose  that  a  London  agent  must  be  employed 
for  that  purpose.  Every  couatry  solicitor  will  be  /allowed  to  corr^- 
pond  directly  with  the  registec  office  through  the  post,  both  for  di* 
recting  searches  and  the  registration  of  deeds.  England  may  now  bie 
considered  as  one  great  city,  and  the  communication  between  many 
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remote  places  and  London  is  easier  than  with  the  county  town.'  Rail- 
roads are  not  entirely  to  be  left  out  of  consideration,  as  there  is  reason 
to  think  that  in  a  few  years  London  may  not  be  more  than  a  few  hours 
distant  from  any  part  of  the  kingdom.  The  charges  may  easily  be 
equalized  without  consideration  of  distance,  so  that  registration  for 
Cumberland  or  Cornwall  may  not  be  more  expensive  than  for  Surrey 
or  Essex."— (p.  33.) 

The  argument  drawn  from  rail-roads  is  understated ;  by  a 
parity  of  reasoning  we  are  fairly  entitled  to  calculate  on  bal- 
loons. The  charge  will  be  equalised  by  requiring  the  regis- 
trars to  pay  the  postage  of  all  letters  and  packages,  both  to 
and  from  the  office;  there  is  a  clause  to  this  effect  in  the 
Bill.  The  alarm,  however,  is  not  confined  to  country  soli- 
citors ;  a  general  apprehension  prevails  that  the  profits  of 
the  whole  profession  will  be  greatly  reduced ;  tfaat^  in  shorty  the 
itiost  lucrative  parts  of  the  conveyancing  business  will  be  with- 
drawn from  them.  But  it  appears  to  us  that  they  have  very 
slight  grounds  for  apprehension.  The  solicitor  will  prepare 
deeds  and  get  them  executed  precisely  as  before  ;  keep 
copies  or  duplicates  as  he  now  keeps  the  originals;  and, 
when  required,  frame  the  abstract  from  these,  annexing 
to  the  description  of-  each  deed  a  copy  of  the  entry  in  the 
register  office.  The  registrars,  being  especially  required 
to  compare  and  authenticate  any  duplicates  that  may  be 
forwarded  to  them^  need  only  be  applied  to  for  attested  co- 
pies in  cases  where  no  copy  nor  draft  has  been  retained ; 
a  contingency  not  likely  to  be  of  very  frequent  occurrence.  ^ 

In  concluding  this  brief  sketch  of  the  progress  of  opinion 
on  this  most  important  subject,  we  must  stand  excused  for 
again  pressing  on  parliament  the  necessity  of  giving  time 
for  this  same  opinion  to  mature  itself.  We  do  not  demand 
a  sine  die  adjournment,  not  even  the  nine  years  allowed  au- 
thors to  reconsider  their  works  — 

Nonumque  prematur  in  annum 
Membranis  intus  positis  — 

^  "  1  should  have  observed,  that  the  attorney  always  charges  a  fair  copy  to  keep« 
although  such  c<^y  is  seldom  made ;  and  this  item  alone  in  a  conveyancing  bill, 
for  which  hereafter  there  could  be  no  pretext,  would  more  than  cover  the  expense 
of  what  I  suggest.  If  deeds  are  shortened,  as  I  sanguinely  hope  soon  to  see  them,  the 
expense  of  a  duplicate  would  be  too  trifling  to  be  regarded  by  the  most  miserly. "-r 
Mr.  Caropbeirs  Speech,  p.  35. 
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but  we  would  wait  till  the  originators  have  had  time  to  per- 
fect^ and  are  ready  to  abide  by^  their  bill ;  till  the  ancillary 
measures  (which  may  be  termed  its  wings)  shall  have  as* 
sumed  an  intelligible  shape;  and  lastly,^ till  the  public  at 
large  are  not  merely  ready  for,  but  require,  the  alteration. 
In  short,  so  far  as  our  institutions  allow,  we  would  follow  the 
example  of  Geneva,  where  a  scheme  of  registration,  presented 
in  1827,  and  (as  regarded  the  principle)  approved,  still  remains  to 
be  passed  into  a  law.  And  yet  there  has  been  no  remissness  on 
the  part  of  the  government ;  the  project  having  been  in  an  early 
stage  submitted  to  a  numerous  committee  of  the  Representative 
Council,  consisting  of  jurisconsults  and  bankers;  who,  during 
the  winters  of  1828  and  1829,  held  regular  weekly  sittings 
for  discussing  it  publicly;  all  persons  versed  in  the  subject 
being  invited  to  attend  by  advertisement  The  final  result 
was  the  adoption  of  the  project,  with  some  variation  in, the 
details.  But .  the  committee,  before  presenting  it  in  its 
amended  state,  have  desired  to  have  the  hi  transitoire,  in- 
tended to  accompany  it/  submitted  to  them.  ^  ''  To  those 
(concludes  Mr.  Park,  from  whom  we  borrow  these  particulars) 
who  view  with  impatience  the  slow  progress  of  legal  reform 
in  this  country,  might  well  be  repeated  the  concluding  pas- 
sage of  M.  Beliefs  letter,  reminding  them  that  this  project 
alone  has  been  in  hand  at  Geneva  ever  since  1824 :  '  Ce.n'est 
pas  une  petite  affaire,  avec  ks  formes  du  Gouvememens  rq^re- 
sentatifs,  que  I'entreprise,  je  ne  dirai  pas  d'une  code,  mais  seule- 
ment  d'une  loi  de  quelque  6tendue  sur  une  mati^re  importante 
de  la  legislation,^  telle  que  celle  dont  il  s'agit  ici.  C'est  done 
peut-etre  moins  des  delais  qu'elle  6prouve  dont  on  doit  etre 
surpris,  que  de  la  voir  enfin  adoptee  et  suivie  d'exi6cution  et 
d'un  plein  succ^s.'  {Registr,  Rep,  App.  p.  620.) 
H. 

'  As  to  the  nature  of  this  sort  of  law,  ante,  174. 
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[Comprising  10  Baraewall  &  Cresswell,  Part  2 ;  1  Baraewall  &  Adolphus,  Part  1  ; 
7  Bingham,  Part  1  j  1  Crompton  &  Jervis,  Part  2  ;;1  Tyrwhitt,  Part  1 » ;  3  Man- 
ning &  Ryland,  Part  3.] 


ABATEMENT. 

The  17  Car.  2.  c.8.  wbicb  enacts  tliat  the  deathof  either  party  between  the 
verdict  and  judgment  duJl  not  be  alleged  for  error,,  does  not  apply 
to  nonsuits* — Dowhiffgin  ▼.  HarruoHy  10  B.  &  C«  480. 

ACCOUNT  STATED.    See  Evidence,  4. 

ACT  OF  PARLIAMENT. 

By  10  &  11  W.  3.  and  44  Geo.  3.,  the  conservators  of  the  River  Tone 
(see  post,  Corporation)  were  directed  to  account  before  the  bishop 
of  Bath  and  Wells,  and  the  justices  of  the  peace  for  Somersetshire ;  the 
accounts  to  be  brought  before  the  bishop  and  justices,  or  any  five  of 
the  justices  without  the  bishop,  between  the  Istday  of  August  and  the. 
then  next  quarter  sessions,  at  a  place  to  be  appointed  by  the  bishop 
and  justices  or  such  five  of  them,  to  be  there  examined ;  and  at  the 
ensuing  sessions  to  be  brought  before  the  bishop  and  justices,  or  such 
^Y^  of  them,  there  to  remain  during  the  whole  sessions  for  inspection, 
and  to  be  finally  allowed  there.  Held,  that  the  authority  net  being 
given  to  the  sessions  as  a  court,  the  examination  and  allowance  could 
not  be  adjounied,  so  as  to  devolve  the  ultimate  examination  and  al- 
lowance on  different  persons  from  those  of  whom  the  first  meeting 
was!composed.  Held  also,  that  the  conservators  might  sue  in  their  cor- 
porate capacity  for  tolls. — The  Company  of  the  Bridgewater  and 
Taunton  Canal  Navigation  y.  Bluett^  10  B.  &  C.  393. 

[From  the  marginal  note  it  would  appear,  that  the  bishop  by  him- 
self, or  five  justices,,  might  act.] 

And  see  Corporation,  2. 

ADMINISTRATOR. 

Assumpsit  by  an  administratrix  on  promises  to  the  intestate,  and  also  on 

1  This  is  a  new  series,  consisting  of  the  Common  Law  Decisions  of  the  Exche- 
quer«  and  under  the  new  constitution  of  that  Court,  may  prove  a  valuable  collection. 
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an  account  stated  with  the  plaintiff  as  administratrix,  concerning 
money  due  to  the  intestate ;  the  verdict  was  for  the  defendant.  Held, 
that  on  the  face  of  the  declaration  the  contract  appeared  to  be  with  the 
plaintiff,  and  that  she  was  therefore  liable  to  costs  by  the  38  H.8.  c  16 ; 
but  only  to  such  costs  of  the  declaration  as  applied  to  the  count  on  the 
account  stated. — Jobion  v.  ForiteVy  1  B.  &  Adol.  6. 

APPEAL.    See  Settlement,  10;  Overseer. 

ARBITRATION. 

The  authority  given  to  an  arbitrator  by  order  of  Nisi  Prius  is  revocable 
at  any  time  before  his  award  is  made,  and  the  Court  cannot  grant 
costs,  unless  empowered  by  the  order  of  reference. — Skee  v.  Coxon, 
10  B.  &  C.  483. 

ARREST.    See  Practice,  8. 

ATTORNEY. 

1.  A  suit  is  ended  by  the  judgment,  and  the  attorney,  &c.  is  then  entided 
to  call  for  payment  of  his  bill.  No  items  of  charge,  therefore,  for  mat- 
ters subsequent  to  the  judgment,  relating  to  the  costs,  will  connect' 
with  the  items  previous  to  the  jud^^ent,  so  as  to  take  these  also  out 
of  the  statute  of  limitations.  It  was  contended  further,  that  the  right 
of  action  accrued  de  die  in  diem  during  the  progress  of  the  suit ;  but 
the  Court  gave  no  opinion  upon  that — Rothery  v.  Munningty  1  B.  & 
Adol.  15. 

2.  The  Court  will  admit  as  an  attorney,  an  articled  clerk  who  has  been 
prevented  by  illness  from  giving  regular  attention  to  business  during 
a  considerable  part  of  the  term  of  his  articles,  but  has  attended  as 
his  health  permitted.— J^aiparte  Matthews,  I  B.  &  Adol.  160. 

3.  Where,  in  an  action  against  an  attorney  in  the  Court  above,  the  plain- 
tiff recovers  less  than  40^.,  the  judge  may  certify  to  deprive  him  of 
costB,— Wright  v.  Nuttall,  10  B.  &  C.  402. 

4.  It  is  the  duty  of  an  attorney,  before  suing  out  a  writ,  to  communi- 
cate personally  with  his  client,  if  possible;  at  all  events  to  make  in- 
quiry into  the  nature  of  the  claim,  and  of  the  evidence  in  support  of 
it;  otherwise  he  cannot  recover  for  business  done  in  the  %\kii<-^GiU  v. 
Louffher,  1  C.&J.  170;  1  Tyrw.  121. 

And  see  Costs. 

AWARD. 

An  attachment  will  be  granted  for  non-payment  on  demand  of  money 
awarded,  notwithstanding  an  action  brought  on  the  award  and  after- 
wards discontinued,  where  the  action  was  not  pending  at  the  time  of 
the  demand.— Ht^^tn#  v.  Willee,  3  M.  &  R.  382. 

BAIL. 

Bail  sued  on  the  bidl-bond  cannot  dispute  the  arrest.  The  sheriffs, 
having  mtumed  non  est  inventus,  after  taking  the  bond  and  before 
assigning  it,  does  not  affect  the  i|8signee's  right  of  wcHon.— Taylor,  v. 
Clow,  IBM  Adol.  223. 
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BANKRUPT. 

Commissioners  of  bankrupt  cannot  commit  a  witness  for  refusing  to 
read  an  entry  in  a  ledger,  their  power  being  limited  (by  s.  33.  of  the 
last  act)  to  refusals  to  answer  questions  or  produce  books. — Iswc 
y.  Impey,  10  B.  &  C.  442. 

And  see  Witness. 

BANKRUPTCY. 

1.  The  goods  as  well  as  the  person  of  a  bankrupt  are  protected  by  s.  121. 
of  the  bankrupt  act,  which  discharges  him,  on  obtaining  his  certificate, 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  all  claims 
and  demands  pruveable  under  the  commission.  Goods  acquired  by  a 
certificated  bankrupt  cannot  therefore  be  taken  in  execution  for  a 
debt  due  before  the  bankruptcy ;  and  the  Court  will  set  aside  the 
fi,fa,  on  motion. — [Davis  y.  Shapley,  1  B.&  Adol.  54. 

3.  Where  the  depositions  are  put  in  as  evidence  of  the  petitioning-cre- 
'  ditbr's  debt,  in  a  case  within  the  6  Geo.  4.  c.  16.  s.  92.,  the  defendant 

cannot  give  evidence  that  the  debt  was  a  fraudulent  one. — Young  v. 

Ttm»i%*,  1  C.&J.  148;  ITyrw.  16. 

3.  Where  goods  remained  on  the  premises  of  a  party  down  to  his  banl- 
]fut>tcy,  with  the  consent  of  the  real  owner:  Held,  that  the  issuing  of 
'  hancl-bills  a  few  days  before  the  bankruptcy,  advertising  a  sale  for 
the  benefit  of  the  real  owner,  was  not  such  notice  of  the  actual  ovmer- 
ship  as  to  do  away  with  the  effect  lof  the  bankrupts  continuing  in 
possession. — ^The  real  owner  resumed  possession,  and  sold  the  goods, 
on  the  day  on  which  the  apparent  owner  became  bankrupt,  but  at  a 
later  hour :  Held,  that  the  law  would  take  notice  that  the  bank- 
ruptcy was  prior  to  the  resumption  of  possession. — Davis  y*  Dale, 
1L.&W.291. 

And  see  Probable  Cause. 

BILL  OF  EXCHANGE. 

1.  An  acceptor  is  liable  upon  a  bill  dated  on  a  Sunday.—  Beghie  v.  Levy, 
i  C.  &  J.  180 ;  1  Tyrw.  130. 

2*  In  action  by  indorsee  against  acceptor,  where  the  indorsement  was 
not  in  the  party's  own  hand-writing,  evidence  that  other  bills  so  drawn 
and  indorsed  had  been  accepted  and  paid  by  the  defendant,  was  held, 

. .  as  against  the .  acceptor,  sufficient  proof  of  an  authority  to  indorse . — 
Jones  y.Loi'd  Tttrnowr,  I  L.&W.  318. 

3.  A  bill  was  given  for  an  apprentice  fee.  The  apprentice  served  and  was 
provided  by  his  master  with  food/&c.  for  some  months,  when  it  was 
found  that  the  indenture  was  wrongly  stamped,  ^nd  he  leA  the  ser- 

'    vice  :  Held,  that  this  was  only  a  partial  failure  of  consideration,  and 
afforded  the  acceptor  no  c|f  fence  to  an  action  on  the  bill  by  an  in- 
•    dorsee. — Matin  v.  Lent,  1  L.  &  W.  320. 

4.  In  trover  for  a  bill  or  note^  a  party  having  no  title  to  the  value  can- 
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not  recover  for  the  paper  merely. — Perreira  r.  Jopj^  h^  B^&;C. 
•4Q2L  note. 

Andsee  £tidence. 
BILL  OF  LADING. 

• 

By  a  Spanish  bill  of  lading,  the  cargo  was  made  deliverable  to  A, 
(omitting the  words,  "or  his  assigns,'')  on  being  paid  freight, '&c. 
It  was  proved  that  this  was  the  usual  form  of  Spanish  bills,  and  .that 
they  were  nevertheless  indorsable  like  others,  and  that  the  indorsee 
was  looked  to  for  the  freight,  &c. :  Held,  that  the  indorsee  of  such  a 
bill  was  liable. — Renteria  v.  Ruding,  1  L.  &  W.  274. 

BYE  LAW. 

The  corporation  of  London  returned  to  a  writ  of  habeas  corpus  cum 
cauM&f  that  by  an  immemorial  custom  of  the  city,  no  person  not  being 
free  might  sell  or  put  to  sale  any. wares  within  the  city  or  liberties, 
by^retail,  nor  keep  any  shop  or  other  place  for  show,  sale,  or  putting 
to  sale  of  wares  by  retail,  or  for  use  of  any  art,  trade,  &c.  within  the 

.  city,  liberties,  or  suburbs.  The  return  then  set  out  a  bye-law,  for- 
bidding any  person  not  being  free  to  show,  sell,  or  put  to  sale,  any 
wares  by  retail  in  the  city,  liberties,  or  suburbs ;  or  to  use  any  art, 
trade,  &c.  within  the  same:  Held,  that  this  bye-law  was  warranted 
by  the  custom.  Held  also,  that  to  use  an  art,  trade,  fxjc.,  signified 
here  to  use  it  as  a  master. — Clarh,  Chamberlain  of  London,  v.  Denton, 
iB.&Adol.  92. 

And  see  Corporation,  4. 

CANAL  ACT. 

A  canal  act  provided,  that  no  coal  or  minerals  should  be  got  under  the 
canal,  or  towing  paths,  or  any  reservoir  made  by  the  company,  except 
as  thereinafter  mentioned,  without  the  company's  consent.'  Another 
clause  provided,  that  when  the  owner  of  any  coal-mine,  &c.»  lying 
under  the  canal,  towing-paths,  or  reservoirs^  should  be  desirous  of 
working  it,  he  should  give  three  months'  notice  of  his  intention  to  the 
company,  who  might  thereupon  inspect  the  mine  to  determine  what 
coal,  &c.  could  be  got  without  prejudice  to  the  canal,  &c. ;  if  they 
neglected  to  inspect  within  thirty  days  after  receipt  of  the  notice,  the 
owner  was  authorized  to  work  the  mine  ;  or  if  upon  inspection  the 
company  should  refuse  to  permit  the  mine  to  be  worked,  they  should 
pay  the  value  of  the  coal,  &c.  that  might  have  been  got.  By  a  third 
clause,  the  mines  lying  under  the  navigation  were  specially  reserved 
to  the  owners,  and  it  was  provided,  that  they  might  work  them,  sub- 
ject to  the  conditions  in  the  act  contained,  provided  in  working 
them  no  injury  were  done  to  the  navigation.  Held,  that  this,  pro- 
viso was  to  be  confined  to  damage  done  unnecessarily,  or  by  working 
the  mines  out  of  the  usual  mode ;  and  that  a  party  who  had  given, the 
due  notice  of  his  intention  to  work  a  mine. under  a  reservoir  belong- 
ing to  the  compapyi  who  had  not  purchased  his  rights  within  the  time 
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'  limited,  was  not  liable  for  damage  done  to  the  reservoir  by  working 
the  mine  in  the  nsual  mode. — The  Dudley  Canal  Navigation  Comp. 
T.  Grazehrook,  1  B.  &  Adol.  59. 

COMMISSIONERS  OF  SEWERS. 

Commiasionen  of  Sewers  may  make  arate  to  defray  the  charge  of  works 
already  done,  without  a  prerions  presentment  of  the  works  by  a 
jury.  They  have  also  an  incidental  authority  to  defray,  by  rate,  law 
expenses  incorred  in  the  discharge  of  their  duty.  And  a  rate  for 
works  done,  or  to  be  done,  is  not  bad;  or  must  be  read  and. 
— The  King  y.  Commitiioners  of  Sewers  for  ike  Tower  Samlett^ 
1B.&  Adol.  232. 

CONDITION.    SeeDevifiE,2. 

CORPORATION. 

1.  It  was  enacted  by  an  act  passed  in  the  10th  and  11th  Will.  3.,  ftmt 
thirty  persons  therein  named,  and  their  successors,  as  therein  after- 
mentioned,  should  be,  and  they  were  hereby  declared  conservators  of 
the  river  Tone  in  Somersetshire.    They  were  to  execute  certain  pub- 
lic purposes,  such  as  keeping  the  river  nayigable  and  disposing  of  the 
tolls  in  manner  therein  directed ;  their  number  to  be  kept  up  by  elec- 
tion.   They  were  enabled  by  the  same  name  to  take  lands  and  goods 
for  the  purposes  aforesaid,  and  it  was  enacted,  that  the  major  part, 
or  any  five  appointed  by  the  major  part,  might  make  contracts  bind- 
ing on  the  conservators  generally.    Held,  that  the  conservators  were 
a  corporate  body,  for  the  purpose  of  holding  and  acquiring  lands  for 
the  purposes  of  the  navigation,  and  could  maintain  an  action  in  their 
corporate  character  for  an  injury  to  such  lands. — ^An  act  contained 
the  following  clause ;  **  They  (a  company)  shall,  and  are  hereby  au- 
thorized and  required,  within  three  calendar  months  next  after  the 
passing  of  this  act,  to  contract  and  agree  with  the  conservators  of  the 
river  Tone,  and  also  to  contract  with  the  overseers  of  the  poor  of  the 
two  parishes  in  Taunton,  &c."    Held,  that  although  the  words  of 
limitation  are  not  embodied  in  the  last  part  of  the  clause,  the  com- 
pany were,  notwithstanding,  bound  to  contract  with  the  overseers 
within  that  period  of  time. — The  Coneervatore  of  the  River  Tone  y. 
Aeh,  10  B.  &  C.  340. 

2.  By  the  charter  of  Shaftesbury,  the  corporation  were  authorized  to 
elect  annually  one  of  the  burgesses  to  be  knayor  for  one  whole  year, 
who,  before  acting  as  such,  was  to  take  the  oath  on  a  day  named, 

-  and,  after  such  oath,  execute  the  office  for  one  whole  year  then  next 
«nsuing»    It  was  also  provided,  that  none  who  should  have  borne  the 

■  office  should  be  re-elected  witiiin  the  space  of  three  years  next  en- 
suing the  end  and  determination  of  his  mayoralty :  held,  that  it  was 
required  only  that  three  mayoralties  should  intervene  between  the 

-  period  when  an  individual  ceased  to  be  mayor,  and  that  when  he 
again  became  mayor ;  and  that  the  becoming  mayor  must  date  from 
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fbe  beiBg  sworn  into  office,  and  not  from  the  electton. — The  King  t. 
Sttwyer,  10  B.  &  C.  486. 

3.  By  the  Charter  which  created  sheriffs  of  Norwich,  they  were  to  be 
chosen  by  the  citizens  and  commonalty  from  themselves.  The  same 
mode  of  election  was  recognized  by  several  subsequent  charters ; 

'  but  a  later  one,  regulating  the  time  and  manner  of  the  election, 
omitted  thewordsyrom  themselves.  The  invariable  usage,  before  and 
after  this  charter,  was  to  elect  from  among  the  freemen.  Held,  that 
the  last  charter  did  not  dispense  with  the  restriction  in  fbe  former, 
and  that  the  election  of  a  person  not  a  freeman,  was  void. — The  King 
T.  Grout,  1  B.  &  Adol.  104. 

4.  The  mayor,  aldermen,  and  bailiffs  of  a  corporation  were  empowered 
by  charter  to  make  bye-laws  for  the  good  rule  and  government  of  the 
borough,  for  the  letting  of  its  lands,  and  other  matters  and  causes 
whatsoever  concerning  the  borough ;  and  by  the  charter  it  was  di- 
rected, that  the  mayor,  bailiffs,  and  burgesses  should,  from  time  to 
time,  elect  other  burgesses ;  subsequently  the  mayor,  bailiffs,  and 
burgesses  made  a  bye-law,  that  the  burgesses  should  in  future  be 
elected  by  the .  mayor  and  common  council  by  themselves,  without 
the  concurrence  or  assistance  of  the  rest  of  the  burgesses :  held,  in 
the  house  of  lords,  by  six  judges  to  three,  that  such  bye-law  was 
good. — Rex  T.  WesttDoody  7  Bing.  I. 

COSTS. 

An  attorney  is  not  compelled  to  deliver  a  bill  a  month  before  the  action 
•  for  business  done  under  a  commission  of  bankruptcy. — Hamilton  v. 
Pitty  7  Bing.  230. 

And  see  Administrator;  Attorney, 3;  Londow  Courts  of  Re- 

QUESTS. 

COSTS  IN  ERROR 

The  Stat.  8  &  9  W.3.  c.  tl.  s.  2.,  gives  costs  to  a  defendant  in  all  cases 
of  a  judgment  for  him  affirmed  on  error,  and  is  not  confined  to  judg- 
ments on  demurrer. — Richetts  v.  Lewis,  1  B.  &  Adol.  197.  (over- 
ruling Golding  v.  Dias,  10  East,  4.) 

COVENANT. 

1.  Covenant  by  the  commander  of  a  vessel  te  the  service  of  the  post- 
office,  that  he  would  well  and  truly  pay  unto  the  owners  of  the  ship, 
and  to  their- and  every  of  their  several  and  respective  heirs,  execu- 
tors, administrators  and  assigns,  such  sum  as  should  be  allowed  by 
the  postmaster-general,  in  such  parts  and  proportions  as  were  set 
against  their  several  and  respective  names ;  held,  that  the  interest  of 
each  was  several,  and  a  joint  action  not  maintainable. — Servants  v. 
James,  10  B.  &  C.  410. 

2.  The  defendants  chartered  a  ship  to  New  Zealand,  and  covenanted 
either  to  load  her  there,  or  by  their  agent  to  grve  the  plaintiff  notice 
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that  they  almiidoned  the  adTenture,  in  which  ca«e  they  were  to  pay 
him  500/.  On  the  ship's  arrival  at  New  Zealand,  neither  cargo  nor 
agent  were  there  ;  and  the  captain  made  a  circuitous  voyage  home, 
which  voyage,  after  all  allowances,  proved  to  he  more  profitable  than 
the  original  adventure  would  have  been :  held,  that  the  plaintiff 
could  not  recover  the  dOOZ.  penalty  in  addition  to  the  profits  of  the 
homeward  voyage. — Staniforth  v.  LyaU,  7  Bing.  169. 

CUSTOMS. 

1 .  If  entry  and  landing  be  procured  by  bill  of  sight  for  a  particular 
denomination  of  goods,  and  other  goods  be  landed  in  the  same  case, 
the  latter  are  liable  to  seizure. — Att.  Gen.  v.  Hatches,  1  C'  &  J.  121. 
ITyrw.  3. 

2.  Smuggled  goods  were  found  in  a  trader's  cellar.  He  being  absent, 
his  servant  procured  a  permit,  by  which  he  intended  to  protect  the 
goods  from  seizure :  held,  that  the  master  was  liable  in  penalties  for 
unduly  using  a  permit. — Atti  Gen.  v,  Siddon,  1  C.  &  J.  230 ;  1  Tyrw. 
41. 

3.  A  glass  maker  is  entitled  to  a  deduction  of  duty  iu  respect  of  mate- 
rials unladed  by  him  under  notice  in  the  middle  of  a  journey ,  and 
afterwards  put  into  an  overtaker,  which  was  gauged,  and  the  duties 
charged  and  paid  thereon  at  the  end  of  the  journey. — Ait,  Gen,y. 
Bell,  1  C.  &  J.  237. 

DAMAGES  IN  TORT. 

The  owner  of  goods  wrongfully  seized,  and  of  which  a  man  is  placed 
in  possession,  may  recover  damages,  although  he  be  allowed  to  use 
the  goods  all  the  time. — Baylies  v.  Fisher,  7  Bing.  153. 

DEATH  OF  PARTIES.    See  Abatement. 

DECEIT. 

1.  The  defendants  made  false  statements  to  the  plaintiffii,  respecting  a 
person  whom  the  former  wished  the  latter  to  employ  as  their  agent : 
held,  that  in  an  action  on  the  case  for  deceit,  the  plaintiffs  need  not 
show  that  the  defendant  was  actuated  by  an  intention  to  benefit  him- 
self or  injure  them. — Foster  v.  Charles,  7  Bing.  105. 

2.  The  judge  at  the  trial  directed  the  attention  of  the  jury  to  the  dis- 
tinction between  fraud  in  fact  and  fraud  in  the  legal  >  acceptation  of 
the  term:  the  jury  found  for  the  plaintiff",  and  added,  that  the  de- 
fendant had  no  fraudulent  intention,  although  what  he  had  done  con- 
stituted a  fraud  in  the  legal  acceptation  of  the  term :  the  court  re- 
fused to  enter  the  verdict  for  the  defendant. — Id,  ibid, 

DEFEAZANCE.    See  Warrant  of  Attorney. 

DEMURRAGE. 

The  master  of  a  ship  cannot  maintain  assumpsit  in  his  own  name  on  an 
implied  contract  to  pay  demurrage>-^vatt«  v.  Forster,  1  B.  &  Adol. 
118;  1  L.&W.2a5. 
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DEVISE. 

1.  Devise  of  copyholds  to  the  testatrix's  mother  for  life,  then  to  F.  and 
his  wife  for  life,  then  to  their  children,  living  at  their  decease,  in  fee. 
The  testatrix  then  devised  all  the  residue  of  her  estates  to  her  mother 
in  fee,  hut  charged  such  residru  with  an  annuity  of  20/.  to  her  grand- 
mother for  life.  F.  and  his  wife  died  leaving  no  child.  Held,  that 
the  reversion  of  the  copyhold  estates  passed  hy  the  residuary  clause ; 
for  that  the  charge  of  the  annuity  upon  the  residue  did  not,  under 
the  circumstances,  sufficiently  manifest  a  clear  intention  that  it  should 
not  so  pass.— Doe  d.  Moreton  v.  Fouich,  1  B.  &  Adol.  186. 

2.  Devise  to  A.  and  his  heirs  for  ever  ;  but  in  case  A.  die  without  heirs, 
then  to  J.  P.  and  his  heirs,  or  in  case  A.  offers  to  mortgage  or  suffer 
a  fine  or  recovery  upon  the  whole  or  any  part  thereof,  then  to  go  to 
J.  P.  and  his  heirs:  held,  1st,  that  (the  plaintiff)  took  an  estate 
in  fee  in  the  devised  lands,  under  the  will,  with  an  executory 
devise  over,  to  tjake  effect  upon  conditions  which  are  void  in  law. 
2nd]y,  That  if  the  plaintiff  were  to  convey  a  part  of  the  estate  to 
a  purchaser  in  fee,  the  purchaser's  title  would  not  be  affected  by 
the  plaintiff's  afterwards  mortgaging  or  levying  a  fine,  or  suffering  a 
recovery  of  the  residue  of  the  estate.  3dly,  That  if  the  plaintiff 
were  to  convey  the  whole  estate  to  a  purchaser  in  fee,  the  purchaser 
would  have  a  good  title  to  the  fee,  against  all  persons  claiming  under 
the  said  will.— Tfare  v.  Caitn,  10  B.  &  C.  433, 

3.  The  testator  devised  real  property  to  Mrs.  R.  of  B.,.and  in  case  such 
heir  should  die  without  issue,  to  the  next  heir  of  Mrs.  R.  Mrs.  R. 
was  living  at  the  testator's  death :  held,  that  Mrs.  R.'s  eldest  son  took 
an  estate  tail. — Came  v.  Roeh,  7  Bing.  226. 

EMBLEMENTS. 

A  lease  was  granted  on  condition,  that  if  the  lessee  should  contract  a 
debt  upon  which  he  should  be  sued  to  judgment,  and  a  writ  of  ex- 
ecution should  issue,  the  lessor  should  re-enter  as  of  his  former  es- 
tate :  the  lessor  did  so  re-enter  after  judgment  and  execution,  and  it 
was  held  that  he  was  entitled  to  the  emblements.  -^Davis  v.  Eyton^ 
7  Bing.  154. 

ENCLOSURE  ACT. 

An  enclosure  act,  after  appointing  commissioners,  empowered  them  to 
award  certain  rights  in  respect  of  certain  messuages  in  the  manor  of 
G.,  and  gave  an  appeal  within  three  months  after  the  award,  by 
feigned  issue,  and  to  the  quarter  sessions ;  held,  that  the  plaintiff,  in 
pleading  a  right  under  the  award,  need  not,  after  the  limited  time  for 
appeal  had  elapsed,  shew  the  original  right  in  respect  of  which  the 
commissioners  had  given  him  the  right  in  the  award. — Phillips  v. 
Maile,  7  Bing.  133. 

ERROR  IN  EJECTMENT.    See  Practice,  6. 

ESTATE  PUR  AUTER  VIE. 

If  the  grantee  of  a  rent-charge /wr  autervie  dies,  living  cestui  que. vie, 

VOL.  V.  P 
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the  rent-charge  goes  to  the  executor,  although  he  be  not  named  in 
the  grant. — Bearpark  v.  Hutchinson,  7  Bing.  178. 

EVIDENCE. 

1.  Evidence  of  the  execution  of  a  deed  is  not  dispensed  with  be- 
cause it  was  obtained  out  of  the  hands  of  the  adverse  party,  who 
formerly  claimed  a  benefit  under  it,  some  months  before  the  trial  of 
the  cause. — Vacher  v.  Cocks,  1  B.  &  Adol.  146. 

2.  A  private  book,  kept  by  a  collector  of  taxes,  containing  entries 
whereby  he  acknowledged  the  receipt  of  sums  in  his  character  of 
collector,  was  held  admissible  after  his  death  against  his  surety. 
The  case  was  decided  on  the  general  principle  that  statements  of 
deceased  persons,  which  appear  to  have  been  made  against  their  in- 
terest, are  admissible ;  and  without  reference  to  the  relation  of  prin- 
cipal and  surety. — Middleton  v.  Melton,  10  B.  &  C.  317. 

3.  An  action  was  brought  by  a  corporation  against  the  defendants  for 
having  made,  while  directors,  false  entries  in  the  books  of  the  cor- 
poration ;  the  specific  entries  complained  of  were  not  disclosed  in 
the  declaration,  nor  was  any  particular  delivered :  the  defendants 
were  held  not  to  be  entitled  to  inspect  the  books,  at  all  events  not 
without  an  affidavit  that  they  were  unable  to  conduct  their  defence 
without  such  inspection.-r- Jtitp.(7a«  Co.  v.  Clarke  and  others,  7  Bing.  05. 

4.  An  offer  by  the  defendant  to  pay  a  sum  less  than  that  demanded  by 
the  plaintiff,  is  not  of  itself  evidence  to  support  a  count  upon  an  ac- 
count stated. — Waytnan  v.  Hilliard,  7  Bing.  101. 

i^  Secondary  evidence  may  be  given  of  the  contents  of  a  writing,  pro- 
mising to  pay  a  debt  barred  by  the  statute  of  limitations,  where  the 
writing  has  been  lost. — Haydonr,  Williams,  7  Bing.  163. 

6.  W.,  having  an  open  account  with  the  defendant,  drew  a  bill  on  him, 
which  was  accepted,  neither  knowing  at  the  time  the  state  of  the  ac- 
count between  them  ;  it  appeared  afterwards,  that  W.  was  then  in- 
debted to  the  defendant.  The  bill  was  indorsed  by  W.  to  the  plain- 
tiff, who  knew  that  be  was  absconding  from  hit  general  creditors,  and 
that  he  had  committed  an  act  of  bankruptcy.  W.  afterwards  became 
a  bankrupt:  held,  that  W.  was  an  admissible  witness  in  the  causey 
and  the  court  refused  to  dtsturb  a  verdict  for  the  defendant. — J?<^- 
nail  V.  Andrews,  7  Bing.  217, 

And  see  Bankruptcy,  2;  Information;  Pleading,  2;  Promissory 
Note. 

EXCISE.    See  Customs,  1,  2, 3. 

EXTENT. 

•A  sheriff  is  bound  to  sell  by  auction,  under  a  venditioni  exponas,  pro- 
perty seized  under  an  extent,  without  retaining  any  thing  beyond  his 
fee  and  poundage :  to  obtain  any  further  allowance  he  must  apply  to 
the  court  or  to  the  board. — The  King  v.  Jones,  1  C.  &  J.  140, 

FOREIGN  STOCKv^See  JiEOACYPuTY.. 
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FORFEITURE.    See  Emblements. 

HIGHWAY. 

1.  If  a  road  be  made  a  public  one  by  an  act  of  parliament,  wbicli  is  to 
continue  in  force  for  a  limited  period  only,  and  which  binds  the  par- 
ish to  do  statute  duty  on  the  road,  that  liability  ceases  ou  the  expira- 
tion of  the  act,  for  then  the  road  ceases  to  be  a  public  one. — The  King 
y.  Mellor,  1  B.  &  Adol.  32. 

2.  An  order  of  justices  for  making  a  new  road,  and  stopping  up  the  told 
one  was  quashed,  they  not  being  empowered  to  stop  up  the  old  one, 
till  the  new  one  is  complete.  Littledale  J.  observed,  that  there  was 
another  fatal  objection  to  the  order,  viz.  that  it  did  not  contain  any 
statement  that  the  justices  had  viewed  the  course  proposed  for  the  new 
road-  (See  13  Geo.  3.  c.  78.  and  65  Geo.  3.  c.  68.  s.2.)— TA«  King 
y.  Justice*  ofKemiy  10  B.  &  G.  477. 

3.  A  surveyor  going  out  of  office  is  not  bound  to  pay  over  the  balance 
to  his  successor,  until  his  accounts  have  been  settled  in  the  iqanner 
pointed  out  by  13  Geo.  3.  c.  78,  s.  4S,— Heudehourek  v.  Langton^ 
10  B.  &  C.  546. 

4.  Where  a  turnpike  road  is  stopped  up  by  the  trustees,  and  the  site  of 
it  given  in  exchange  for  that  of  a  new  road,  under  3  G.  4.  c.  126, 
there  is  no  necessity  for  a  conveyance  of  the  latter  to  the  trustees,  or 
for  any  written  agreement,  if  the  owner  of  the  soil  be  *iii  jwm.  All- 
ntUt  V.  Pott,  3  M.  &  R.  439.  n. 

HUSBAND  AND  WIFE. 

1.  A  husband  is  not  penally  answerable  under  5  G.  4.  c.  83.  s.  3.  for 
refusing  to  maintain  his  wife,  who  has  left  him  and  committed  adul- 
tery ;  although  he  also  has  since  lived  in  adultery.— TAe  King  v. 
FUntaUy  1  B.  &  Adol.  227. 

2.  By  a  deed  of  separation,  reciting  that  the  hu9band  had  agreed  to  al- 
low the  wife  an  annuity  of  £250  out  of  his  salary  as  an  officer  of  cus- 
toms, he  covenanted  generally  to  pay  her  an  annuity  of  £250.  Hav- 
ing been  deprived  of  his  atuation,  held  that  he  was  no  longer  bound 
to  pay  the  annuity.— -ffcwe  v.  Albert,  3  M.  &  R.  406. 

ILLEGAL  BOND.    See  Joint  Stock  Company,  2. 

INDICTMENT. 

Indictment  for  perjury  stated,  that  it  became  a  material  question  whe- 
ther, on  the  occasion  of  a  certain  alleged  arrest,  L.  touched  1^.  &c. 
The  defendant's  evidence,  as  set  out,  was,  L.  put  his  arms  round  K. 
and  embraced  him  ;  innuendo,  that  L.  had,  on  the  occasion  to  which 
the  evidence  applied,  touched  K  :  Held,  that  the  materiality  of  the 
evidence  was  not  sufficiently  shewn,  there  being  nothing  to  identify 
the  transaction  to  which  the  evidence  applied  with  the  certain  alleged 
a„est.— TAc  King  v.  Nicholl,  I  B.  &  Adol.  21. 

INFORMATION. 

1.  An  information  charged  an  importation  of  bugles.     It  appeared  that 

P  2 
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the  articles  were  also  popularly  called  beads,  but  at  the  custom-house 
they  were  termed  bugles,  and  the  defendant  had  himself  treated  them 
as  such.  Both  bugles  and  beads  were  subject  to  duty :  Held,  no  va- 
riance. Attorney-General  v.  Hawkes,  1  C.  &  J.  121 ;  1  Tyrw.  3. 
2.  An  information  for  harbouring  and  concealing  goods  liable  to  duty,  is 
not  supported  by  proof  of  harbouring  goods,  which,  by  reason  of  their 
being  in  packages  less  than  the  statutable  size,  were  prohibited. — At- 
torney-General y.  Key,  1  C.  &  J.  160.  1  Tyrw.  52. 

INSURANCE. 

1.  A  shipowner  may  effect  an  insurance  on  freight  on  his  own  goods  by 
his  own  ship,  and  recover  froni  the  underwriter,  in  case  of  loss,  the 
value  of  the  benefit  he  would  have  derived  from  carrying  them  on  the 
voyage  insured. 

The  risk  on  freight  does  not  attach^  until  goods  are  actually  shipped, 
or  there  is  an  actual  binding  contract  for  shipping  them. — Flint  v. 
FUmyng,  1  B.  &  Adol.  45 ;   L  L.  &  W.  257. 

2.  The  port  of  destination  mentioned  in  a  policy  was  altered  by  a  me- . 
morandum  after  the  policy  had  been  subscribed,  in  consequence  of 
the  ship's  being  unavoidably  detained  beyond  the  intended  time  of 
sailing :  Held,  that  the  change  of  destination  was  merely  an  alteration 
in  one  of  the  terms  or  conditions  of  the  insurance,  within  the  meaning 
of  the  35  G .  3.  c.  63.  s.  13.  and  that  a  fresh  stamp  was  not  required. 
—BrocUebank  v.  Sugrue,  1  B.  &  Adol.  81 ;  1  L.  &  W.  263. 

3.  Assumpsit  for  work  and  labour  in  and  about  the  drawing,  &c.  of  di- 
vers policies  of  insurance,  as  an  insurance  broker,  and  also  for  divers 
sums  advanced  and  paid  for  the  defendants  as  premiums,  and  for  di- 
vers premiums  due  from  the  defendants,  for  and  in  respect  of  T.  F. 
(whose  assignees  were  the  plaintiffs  in  the  action),  having  underwrit- 
ten, and  subscribed,  and  caused  and  procured  to  be  underwritten 
and  subscribed,  divers  policies  for  the  defendants.  Plea,  general  issue 
by  both  defendants ;  plea,  also,  by  one  of  them,  B.,  that  the  plaintiffs 
had  formerly  impleaded  him  for  the  same  cause  of  action,  and  that  he 
paid  a  certain  sum  into  court,  which  they  received,  with  the  costs, 
in  full  satisfaction. 

The  defendants  were  shipowners.  F.  was  employed  by  them  to  ef- 
fect divers  policies,  which  he  effected  with  a  company  (to  which  he 
belonged,  though  the  defendants  did  not),  by  the  regulations  of  which 
none  but  members  could  insure.  The  policies  were,  therefore,  effected 
in  F*s  name,  and  he  covenanted  to  pay  the  premiums — the  defen- 
dants' names  not  being  mentioned  in  the  policies.  F.  would  have 
been  entitled,  and  allowed  by  the  company,  to  deduct  from  the  pre-  • 
miums  to  be  paid  by  him,  the  amount  of  the  commission  due  to  him 
for  effecting  the  policies.  The  particular  of  the  plaintiff's  demand  was 
for  insurance  merely :  Held,  1.  That  under  this,  a  compensation  (the 
commission)  for  work  and  labour  in  effecting  the  policies,  was  recover- 
able.   2.  That  the  premiums^  whether  actually  paid  or  not,  were  re- 
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coverable  under  the  count  for  premiums  due  in  respect  of  plaintiff's 
having  underwritten  andsubscribed^  and  cailsed  to  be  underwritten  and 
subscribed y  policies ;  the  words  in  Italics  being  rejected  as  surplusage. 
It  would  seem  that  the  premiums  not  actually  paid  could  not  have  been 
recovered  under  the  count  for  money  paid.  With  regard  to  the  spe- 
cial plea,  it  appeared  that  the  plain  tiffs,  in  the  former  action,  did  re- 
ceive the  taxed  costs,  but  suffered  the  money  paid  into  court  to  re- 
main :  Held,  that  this  did  not  amount  to  satisfaction. — Power  v.  But- 
cher, 10  B.  &  C.  329. 

4.  Settlement  in  account  with  an  insurance  broker,  by  set-off  against 
premiums  due  from  him,  is  not  good  payment  to  the  assured,  unless 
it  appear  that  the  broker  had  authority  to  receive  payment  in  that 
mode,  either  express,  or  implied  from  the  former  course  of  dealing, 
or  the  circumstances  of  the  case,  or  a  usage  of  trade,  known  and  re- 
cognised by  the  assured. 

The  usage  of  Lloyd's  is  not  binding  on  persons  not  transacting 
business  there. 

A  cash  payment  to  the  broker  is  not  a  good  payment  to  the  assured, 
unless  it  appear  to  have  been  specifically  applied  to  the  loss  in  ques- 
tioik.^Bartlett  v.  Pentland,  1  L.  &  W.  235. 

5.  A  policy  was  effected  on  goods  by  four  ships  named,  all  or  any,  at 
and  from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to 
the  ship's  port  of  discharge  in  Europe,  with  leave  to  touch,  stay,  and 
trade  at  all  or  any  ports  and  places  whatsoever  and  wheresoever,  in  the 
East  Indies,  Persia,  or  elsewhere ;  beginning  the  adventure  upon  the 
said  goods  from  the  loading  thereof  aboard  the  ship  as  above ;  with 
liberty  to  sail  to,  and  touch,  and  stay  at  any  ports  or  places  whatsoever 
and  wheresoever,  iti  any  direction,  and  for  any  purpose,  necessary  or 
otherwise,  particularly  Singapore,  Penang,  Malacca,  Batavia,  &c., 
without  being  deemed  any  deviation.  It  was  found  by  a  special  ver- 
dict, that  the  ship  having  taken  on  board  goods  at  Batavia,  sailed 
from  thence,  in  the  prosecution  of  the  adventure,  to  Sourabaya,  ano- 
ther port  in  the  island  of  Java,  but  not  in  the  direct  course  from  Ba- 
tavia, Singapore,  Penang,  or  Malacca,  to  Europe,  and  directly  out 
of  the  course  from  each  of  those  four  places  to  any  other  of  them,  and 
distant  from  Batavia  four  hundred  miles  eastward:  that  she  there 
took  on  board  other  goods,  then  returned  to  Batavia,  and  sailed  thence 
with  all  the  goods  on  board,  for  Europe,  and  was  lost  by  perils  of  the 
seas :  Held,  that  the  sailing  to  Sourabaya  was  a  sailing  on  the  voyage 
insured ;  that  it  was  no  deviation ;  and  that  the  goods  loaded  there 
were  protected  by  the  policy. — Hunter  v.  Leathley,  1  L.  &  W.  244. 

JOINT  STOCK  COMPANY. 

1.  Where  persons  consent  to  become  directors  of  a  projected  joint  stock 
company,  qualify  themselves  by  the  purchase  of  shares,  and  attend 
meetings  of  the  company,  for  which  it  is  intended  that  an  act  of  par. 
liament  shall  be  obtained  ;  and  do  nothing  to  divest  themselves  of  tlieir 
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interest  in  the  concern  ;  they  are  liable  for  works  ordered  at  a  sub- 
■  sequent  meeting  of  the  projectors  which  they  did  not  attend,  although 
no  act  of  parliament  be  obtained,  and  the  project  fail. — Doubleday  ▼. 
Muskett,  7  Bing.  110. 
2.  Certain  letters  patent  contained  a  proviso,  that,  if  assigned  to  more 
than  five  persons,  they  should  be  void.  A  bond  conditioned  for  the 
payment  of  £10,000,  in  case  the  obligee  should  procure  a  certain  num- 
ber of  persons  to  be  shareholders  in  a  projected  company  of  10,000 
persons,  to  whom  the  patents  were  to  be  assigned,  held  illegal,  as 
being  a  fraud  on  the  patent:  Held,  also,  that  the  plaintiff  (the 
obligee)  must  be  taken  to  know  the  contents  of  the  patents, 
although  the  proviso  did  not  appear  on  the  face  of  the  condi- 
tion of  the  bond,  and  there  was  no  allegation  in  the  pleas  that  he  knew 
of  its  existence. — Dimergier  v.  FelloweSi  (in  error),  1  L.  &  W.  344* 

LANDLORD  AND  TENANT.    See  Notice  to  Quit. 

LEGACY  DUTY. 

Stock  in  foreign  funds,  not  payable  or  transferable  in  this  country,  is 
personalty  following  the  owner*s  domicile.  A  bequest  of  it  by  a  party 
domiciled  in  England,  therefore,  is  subject  to  legacy  duty. — In  re 
Ewing,  1  C.  &  J.  151 ;  I  Tyrw.  91. 

LIBEL. 

The  judge  directed  the  jury  to  consider  whether  it  was  the  defendants 
intention  to  injure  the  plaintiff;  but  in  conclusion,  told  them  to  find 
for  the  plaintiff,  "  if  any  person,  from  reading  the  matter  complained 
of,  could  conceive  an  ill  opinion  of  the  plaintiff:"  Held  to  be  a  sub- 
stantially proper  direction,  though  it  was  admitted  tliat  the  effect,  and 
not  the  intention,  was  the  proper  object  of  consideration. — Fisher  v. 
C/menf,  lOB.&C.  472. 

LIMITATIONS,  STATUTE  OF. 

A  conditional  promise  in  writing  to  pay  a  debt  barred  by  the  statute  of 
limitations,  must  be  declared,  as  conditional,  although  it  was  given 
within  six  years  after  the  debt  was  contracted.— ^ay Jon  v.  Williams, 
7  Bing.  163. 

And  see  Attorney,  Evidence  5. 

LONDON  COURTS  OF  REQUESTS. 

The  words  in  the  London  Court  of  Requests  Act,  specifying  the  persons 
to  be  sued,  viz.  **  persons  residing,  or  keeping  any  house,  shop,&c.  or 
seeking  a  livelihood,  or  trading,  or  dealing,  within  the  city,"  must  be 
taken  to  point  to  persons  carrying  on  business  on  their  own  account, 
and  not  to  persons  in  the  subordinate  situation  of  clerk :  Held,  there- 
fore, that  the  plaintiff,  who  had  sued  by  latitat  a  clerk  in  the  excise 
office  in  the  city  of  London,  who  gained  his  whole  livelihood  tliereby, 
and  attenJed  therein  every  day  from  ten  to  four,  but  did  not  reside 
in  the  city,  could  not  be  deprived  of  his  costs  by  suggestion.— ^wiM 
V.  Hurrell,  10  B..&.C.  542. 
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MARRIAGE. 

If  banns  are  published  in  a  wrong  surname,  and  that  a  name  by  which 
the  party  has  never  gone,  although  one  which  had  been  entered  by 
mistake  in  the  register  of  his  baptism,  and  although  there  is  no  inten- 
tion to  mislead,  and  no  one  having  an  interest  in  the  marriage  is  in 
fact  deceived,  the  marriage  is  void.  Semble,  that  if  the  name  had 
been  one  which  the  party  had  ever  been  known  by,  or  if  the  error  had 
been  merely  the  partial  variation  of  the  name,  or  the  addition  or  sap- 
pression  of  one  christian  name,  there  being  no  fraud,  the  case  would 
have  been  differeut.--TAc  King  v.  Inhabitants  of  Tihshelf,  1  B.  & 
Adol.  190. 

MASTER  AND  SERVANT.    See  Customs,  2. 

METROPOLIS  PAVING  ACT. 

The  commissioners  under  the  metropolis  paving  act,  57  G.  3.  c.  29.  have 
no  power,  by  s.  72.  to  remove  matters  affixed  to,  or  in  front  of  houses, 
(e.  g.  the  iron  railings  round  an  area)  without  making  compensation, 
unless  they  project  upon  the  public  ways.— JSouv^rte  v.  Milesy  1  B.  & 
Adol.  38. 

NEW  TRIAL. 

Where  a  defendant,  having  an  opportunity  of  trying  a  cause,  per- 
mits a  verdict  to  be  taken  against  him,  as  in  an  undefended  cause, 
the  court  will  not  grant  a  new  trial,  even  on  payment  of  costs. 
— Breach  v.  Costerton,  7  Bing.  224.  and  Masters  v.  Bamwelly  id. 

NONSUIT,  EFFECT  OF. 

The  judge  directed  the  jury  to  find  for  the  plaintiff,  if  they  came  to  a 
certain  conclusion :  if  they  came  to  either  of  two  other  conclusions 
stated  by  him,  to  find  for  the  defendant,  and  say  on  which  ground 
they  proceeded.  The  plaintiff  then  elected  to  be  non-suited :  Held, 
that  he  was  not  entitled  to  a  new  trial  on  the  ground  of  misdirection, 
if  either  of  the  two  latter  points  was  properly  put  to  the  jury. — 
Vacher  v.  Cochs,  I B.  &  Adol.  145. 

NOTARY. 

It  is  enacted  by  41  G.  3.  c.  79.  that  no  person  shall  be  admitted  as  a 
notary  unless  he  shall  have  been  bound  as  clerk  or  apprentice  to  a 
notary  or  scrivener  for  seven  years,  and  continue  and  be  actually  em- 
ployed in  such  service  during  the  whole  time :  Held,  that  a  person 
who,  during  his .  apprenticeship,  acted  as  a  banker's  clerk  daily  till 
five  o'clock  in  the  afternoon,  and  then  only  repaired  to  his  master's, 
whom  he  served  during  the  rest  of  the  day,  could  not  be  considered 
as  complying  with  the  act ;  and  a  mandamus  to  the  scriveners'  com- 
pany to  admit  him  was  refused*  77«e  Kinsf  v.  The  Seriptners*  Com- 
pany, 10  B.  &  C«  511. 

NOTICE  OF  ACTION. 

A  notice  of  action  was  preo  to  a  magistrate,  stating  the  nature  of  the 
writ  intended  to  be  sued  out,  and  the  cause  of  action.  After  a  month, 
the  plaintiff  sued  out  bis  writ  against  the  magistrate  alone  ;  he  after- 
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wards  discontinued  that,  and  sued  out  another  writ  ejusdem  generis 
against  the  magistrate  and  a  constable  jointly :  Held,  that  there  was 
no  necessity  for  a  second  notice. — Jonet  v.  Simpson,  1  G.  &  J*  174- 
1  Tyrw.  32. 

NOTICE  TO  QUIT. 

A  notice  to  quit  signed  by  one  of  several  joint- tenants  on  behalf  of  all, 
sufficiently  determines  a  tenancy  from  year  to  year  as  to  all. — Doe 
dem,  Aslin  v.  Summer  sett,  1  B.  &  Adol.  135. 

OVERSEER. 

Two  overseers  divided  the  duty  between  them,  each  taking  half  a  year, 
and  made  up  a  separate  account :  Held,  that  one  of  them  might  appeal 
against  the  other's  accounts,  although  he  had  not  opposed  the  passing 
of  them  at  the  petty  sessions  or  m  vestry.  The  sessions,  after  hear- 
ing one  witness  for  the  respondent,  dismissed  the  appeal,  thinking 

.  it  would  not  lie  :  Held,  that  this  was  not  a  hearing  of  the  case,  and  a 
mandamus  was  directed. — The  King  v.  Justices  of  Gloucestershire ^ 
IB.  &  Adol.  1. 

PARTNERSHIP. 

A.  and  others  carried  on  business  under  the  name  of  the  Plas  Madock 
Colliery  Company.  A.  retired  from  the  firm,  which  afterwards  be- 
came indebted  to  the  plaintiff.  No  notice  of  any  kind  was  given  of 
the  dissolution.  It  did  not  appear  that  the  plaintiff  ever  knew  A.  as 
a  partner,  or  that  his  being  so  was  so  notorious  that  the  plaintiff  must 
be  presumed  to  have  known  it :  Held,  that  A.  was  not  liable  to  the 
plaintiff.— Career  v.  Whalley,  IB.  &  Adol.  11.     1  L.  &  W.  297. 

PAWNBROKER'S  ACT. 

In  trover  by  the  assignees  of  a  bankrupt,  it  appeared  that  the  defendant, 
a  pawnbroker,  had  advanced  2002.  to  the  bankrupt  on  goods,  and  had 
entered  the  transaction  in  his  books  as  several  advances,  each  of  less 
than  lOZ. :  no  direct  stipulation  for  any  specific  rate  of  interest  was 
proved ;  the  jury  were  directed  to  consider  whether  the  goods  had 
.  been  deposited  on  a  contract  to  pay  more  than  five  per  cent,  interest, 
and  the  court  refused  to  disturb  a  verdict  found  for  the  plaintiff. — 
Tregoning  v.  Attenhorough,  7  Bing.  97. 

PEW. 

Where  the  prescription  to  a  pew  is  interrupted,  a  faculty  is  not  neces- 
sarily to  be  presumed  from  long  undisturbed  possession. — Morgan 
V.  Curtis,  3  M.  &  R.  389. 

PLEADING. 

1.  One  of  the  counts  in  an  action  for  slander,  after  an  inducement  that 
J.  P.  had  become  bankrupt,  and  that  the  plaintiff  was  about  to  prove 
a  debt  under  the  commission,  stated  that  the  defendant  said  of  the 
plaintiff,  in  reference  to  the  matters  before  mentioned,  '*  He  is  a  re- 
gular prover  under  bankruptcies,''  meaning  that  the  plaintiff  was  ac- 
customed to  prove  fictitious  debts  uoder  commissions  of  bankruptcy  : 
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Heidi  that  the  count  was  bad  for  want  of  an  averment  that  the  de- 
fendant was  in  the  practice  of  imputing  the  proof  of  fictitious  debts 
under  commissions  of  bankruptcy,  by  the  words  'complained  of. — 
Alexander  r.  AngUy  7  Bing.  119.     1  C.  &  J.  143.     1  Tyrw.  9. 

2.  Information  for  offering  a  bribe  to  T.  D.,  a  custom-house  ofllcer. 
Evidence  that  his  baptismal  name  was  T.  Z.  D.,  but  that  he  generally 
used  the  other :  Held  no  Variance,  for  it  could  not  be  pleaded  in 
abatement. — Ati,  Gen,  v.  Hawkes,  1 C.  &  J.  121.     1  Tyrw.  3. 

POOR  RATE. 

The  Hammersmith  Bridge  Company  purchased  on  each  side  of  the  river 
Thames,  in  parishes  H.  and  B.,  land  on  which  they  erected  a  pier 
and  an  abutment.  They  erected  a  toll-gate  (as  authorised  by  their 
act  of  patrliament)  at  one  end  of  the  bridge  only,  in  parish  H.,  and 
took  all  the  tolls  there :  Held,  that  they  were  rateable  to  the  poor  in 
parish  B.  for  the  land  occupied  by  them  in  that  parish. — The  King 
V.  InhahitanU  of  Barnes,  1  B.  &  Adol.  1 13. 

And  see  Limitation,  Statutes  of  ;  Slander. 

POWER. 

In  Michaelmas  Term,  1822,  a  judgment  was  entered  up  against  T.B. 
at  the  suit  of  the  defendant.  In  Nov.  1826,  the  lands  in  question 
'  were  conveyed  to  such  uses  as  T.  B.  should  appoint,  and  subject 
thereto  to  him  for  life,  &c.  In  March,  1827,  he  appointed  them,  by 
way  of  mortgage,  to  A.  In  Dec.  1827,  the  defendant  sued  out  an 
elegit  on  the  judgment,  and  procured  the  lands  to  be  delivered  to 
him  by  the  sheriff :  Held,  that  the  mortgagee,  who  took  under  the 
power,  must  be  considered  as  taking  under  the  deed  creating  it,  and 
that  his  title  consequently  had  precedence  over  that  of  the  defend- 
ant.— Dae  d.  Wigan  v.  Jones,  10  B.  &  C.  469. 

PRACTICE. 

1.  The  Court  of  K.  B.  will  not  enter  an  exoneretur  on  the  bail-piece, 
where  the  plaintiff,  after  issuing  general  process,  has  declared  spe- 
cially as  executor  or  administrator. — Ashwortk  v.  Ryal,  1  B.  &  Adol. 
19. 

2.  The  liability  of  a  sheriff  for  contempt  in  not  bringing  in  the  body, 
extends  only  to  the  penalty  of  the  bail-bond,  in  respect  of  debt  and 
costs  in  the  action,  and  also  to  the  costs  of  the  attachment. — The  King 
V.  The  late  Sheriff  of  Devon,  1  B.  &  Adol.  169. 

3.  Common  bail  may  be  filed  at  any  time  during  the  term  next  after 
that  in  which  the  writ  is  returnable,  or  the  following  vacation,  but 
not  later.— ^iidf^«n  r,Burr,  10  B.  &  C.  467. 

4.  A  sei,fa.  must  lie  four  juridical  days  in  the  office ;  and  where  it  lay 
four  days,  of  which  Holy  Thursday  was  one,  a  ca,  sa,  issued  thereon 
was  set  aside,  although  search  might  have  been  made  on  that,  as  on 
other  holidays,  on  payment  of  an  additional  fee.  Scott  v.  Larkin, 
7  Bing.  109. 
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5.  Under  the  statute  1  Geo.  4.  c.  87.  s.  3.  the  defendant  in  ejectment, 
on  bringing  error,  must  give  two  additional  sureties,  although  he  has 
before  giren  the  secnrities  required  by  the  first  section  of  the  statute 
on  the  eommenceraent  of  the  action. — Roe  d.  Dnrant  v.  Moore, 
7  Bing.  124. 

6.  An  acknowledgment  out  of  England,  on  which  a  recovery  may  pass, 
may  be  taken  by  an  attorney  of  the  great  sessions  in  Wales. — Da- 
vies,  Demandant ;  Dawson,  Tenant ;  Evans,  Vouchee,  7  Bing.  149. 

7.  Upon  service  of  a  rule  nisi,  it  is  only  necessary  to  shew  the  original 
rule  where  it  is  proposed  to  bring  the  party  into  contempt. — Holmes 
V.  Senior,  7  Bing.  162. 

8.  The  plaintiff  arrested  the  defendant  for  the  amount  of  two  items, 
and  on  the  trial  ^ave  no  evidence  on  one  item,  but  recovered  for  the 
other ;  he  afterwards  arrested  the  defendant  a  second  time  for  the 
item  in  respect  of  which  no  evidence  had  been  given,  and  the  court 
discharged  the  defendant  on  filing  common  bail. — Ifamilton  v.  Pitt, 

.   7  Bing.  230. 

9.  Where  plaintiff  declared,  in  order  to  avoid  the  costs  on  anon  pros,, 
and  went  on  with  the  cause  as  far  as  giving  a  peremptory  under* 
taking  to  try,  all  the  while  knowing  that  defendant  was  insolvent, 
the  court  refused  to  discharge  the  peremptory  undertaking. — Cun- 
ningham V.  Rees,  1  Tyrw.  1. 

10.  A  distringas  will  not  be  granted  without  personal  service  of  the 
venire,  according  to  7  &  S  6.  4.  c.  71 .  s.  5.,  but  on  facts  which  show 
almost  irresistibly  that  the  defendant  kept  out  of  the  way  to  avoid 
personal  service. — Pitt  v.  Eldred,  1  C.  &  J.  147.     1  Tyrw.  128. 

11.  In  the  Exchequer,  bail  by  affidavit,  who  are  bail  in  other  actions, 
must  swear  themselves  worth  the  amount  required,  beyond  what  will 
satisfy  their  debts  and  other  engagements. — Henshaw  y.  Woolrieh, 
IG.&J.  150. 

12.  Where  a  defendant  demurs  for  delay,  the  court  of  Exchequer  will, 
within  four  days  of  the  end  of  the  term,  grant  a  concilium  for  the 
last  day  of  term,  though  no  rule  has  been  given  to  bring  in  the  de- 
murrer books,  and  they  have  not  been  delivered  in  fact. — Cooper  v, 
Hawkes,  1  C.  &  J.  219. 

13.  The  practice  in  K.B.  and  C.  P.  that  a  rule  on  the  sheriff  to  bring 
in  the  body  extends  the  time  for  perfecting  bail  until  the  body  rule 
expires,  is  henceforth  to  prevail  in  the  Exchequer  also. — Laddr, 
Arnaholdi,  1  G.  &  J*  281.  n.  1  Tyrw.,  18.  (called  there  Ladd  v. 
Wilson), 

14.  A  defendant,  to  obtain  security  for  costs  on  the  ground  that  the 
plaintiff  has  bec(ftne  bankrupt,  and  that  the  action  is  continued  by 
the  assignees,  must  undertake  not  to  plead  the  bankruptcy. — Manley 
v.  Jfayn«,  3  M.  &  R.  381. 

And  see  Insurance,  3. 
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PRINCIPAL  AND  AGENT. 

Where  the  seQer  of  goods  put  into  the  hands  of  a  broker  who  bought 
them  for  a  party  unknown  to  the  seller,  a  document  which  enabled 
the  broker  to  mislead  his  principal  into  supposing  the  contract  dif- 
ferent in  its  terms  from  that  under  which  the  broker  actually  bought, 
and  the  principal  paid  the  broker  for  the  goods  according  to  the  con- 
tract stated  by  him :  Held,  that  the  principal  was  not  afterwards 
liable  to  the  seller.  And  (by  Parke,  J.)  wherev^  the  broker  has 
stated  to  the  principal,  and  the  latter  has  bonA  fidt  adopted,  a  differ- 
ent contract  from  that  under  which  the  broker  bought,  the  seller  can* 
not  call  upon  the  principal ;  because  the  seller  sues  on  the  actual 
contract  under  which  the  goods  are  sold,  and  must,  therefore,  show 
that  the  principal  authorized  or  ratified  that  contract,  not  a  different 
one  substituted  by  the  broker. — Horrfatt  y.  FautUleroff,  I  L.  &  W. 
340. 

PRISONER. 

A  person  who  has  been  in  execution  for  the  costs  of  an  ejectment  more 
than  twelve  successive  calendar  months,  is  not  entitled  to  his  dis- 
charge under  48  Geo.  3.  c.  123.  the  statute  being  confined  to  persons 
in  execution  upon  a  judgment  for  a  debt  or  damages.—- I>o0  v.  Rey* 
nolds^  10  B.  &  C.  481. 

PROBABLE  CAUSE. 

In  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  he  proved  that  shortly  before  the  docket  was 
struck,  he  had  removed  some  goods  under  circumstances  not  con- 
stituting an  act  of  bankruptcy,  on  hearing  of  which*  the  defendant 
sued  out  the  commission.  It  was  not  shown,  however,  that  this  was 
the  fact  on  which  the  commissioners  made  their  adjudication.  He 
further  proved  that  he  sued  the  defendant  in  trespass  for  the  seizure 
under  the  commission,  and,  on  issue  joined  on  a  plea  of  the  bank- 
ruptcy, recovered  a  verdict :  Held  sufiicient  evidence  of  want  of  pro- 
bable cause  to  throw  on  the  defendant  the  onus  of  proving  the  con- 
trary. Very  slight  evidence  of  such  a  negative  is  sufficient* — CoHqh 
V.  Jamesy  I  B.  &  Adol.  128. 

PROCEDENDO. 

The  entering  into  a  recognizance  on  removing  a  cause  from  an  inferior 
court,  where  the  cause  of  action  dees  not  amount  to  20/.,  is  required 
in  trover  as  well  as  in  other  actions ;  and  in  default,  a  proeedend9 
may  be  awarded,  even  after  the  return  of  the  certiorari, — Furnish 
V.  Swann,  10  B.  &  C.  458. 

PROCESS.    See  Trespass. 

PROHIBITION. 

After  declaration  in  prohibition,  and  before  plea,  a  judge's  order  was 
obtained  for  staying  proceedings  upon  payment  of  costs  incurred 
subsequent  to  the  rule  to,  declare :  Held,  on  motion  to  set  aside  that 
order,  that  the  plaintiff  in  prohibition  was  not  entitled  to  any  further 
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costs ;  neither  under  the  8  &  9  W.  3.  c.  11.  s.  3.,  because  there  was 
on'plea  pleaded ;  nor  on  the  ground  that  he  might  have  had  judgment 
by  default,  and  damages  on  a  writ  of  enquiry,  in  which  case  he  would 
be  entitled  to  costs  by  the  statute  of  Gloucester, — because  such  da- 
mages could  be  recovered  only  by  reason  of  the  defendant's  con- 
tempt, and  here  there  was  no  contempt,  because  no  proceedings  were 
.  had  in  the  ecclesiastical  court  after  the  prohibition  issued. — Pewtress 
▼.  Harvey,  I  B.  &  Adol.  154. 

PROMISSORY  NOTE. 

1.  A  declaration  by  the  payee  of  a  note  that  its  concoction  was  illegal, 
is  not  admissible  in  evidence  against  a  subsequent  holder  for  value. — 
Beauchamp  v.  Parry,  i  B.  &  Adol.  89.    1  L.  &  W.  334. 

2.  A  promissory  note  **  for  value  received  by  my  late  husband,"  is 
valid  on  the  face  of  it.  Evidence  cannot  be  given  of  a.  consideration 
other  than  that  which  appears  on  the  face  of  the  note. — Ridout  v. 
Bristow,  1  C.  &  J.  231.     1  Tyrw.  84. 

3.  An  instrument  containing  a  promise  to  pay  money  on  a  contingency, 
for  value  received,  is  no  evidence  on  the  money  counts. — Morgan  ▼. 
Janes,  1 C.  &  J.  102.     1  Tyrw.  21. 

QUO  WARRANTO. 

It  is  no  objection  to  the  granting  of  a  quo  warranto  that  the  relator  is 
in  indigent  circumstances,  and  that  there  is  no  strong  reason  to  be- 
lieve that  he  is  not  applying  on  his  own  account,  or  at  his  own  ex- 
pence,  but  in  collusion  with  a  stranger.  But  in  such  a  case  the  Court 
will  require  security  for  costs. — Rex  v.  Wakelin,  1  B.  &  Adol.  60. 

RULE  OF  COURT. 

The  judgment  of  the  Court  of  Exchequer  in  Rex  v.  Bingham,  3  Y.  &  J. 

101.  (L.  M.  Vol.  II.  p.  686.)  was  affirmed  on  error,  by  the  two  Chief 

Justices.     1  C.  &  J.  245. 

SALE.    See  Vendor  and  Purchaser. 
SCRIVENERS'  COMPANY.    See  Notary. 

SEPULTURE. 

A  mandamus  does  not  lie  to  compel  a  clergyman  to  bury  the  body  of  a 
parishioner  in  a  vault,  or  in  any  particular  part  of  the  churchyard. 
Exparte  Blackmore,  1  B.  &  Adol.  122. 

SETTLEMENT  {by  renting). 

1.  The  pauper  hired  a  tenement,  consisting  of  a  separate  and  distinct 
dwellingrhouse,  and  a  pasture-field,  at  13/.  10«.  a  year,  for  two  years, 
to  commence  in  December,  1826.  In  the  March  or  April  of  each 
year,  he  sold  the  grass  in  the  field,  from  that  time  to  the  new 
Michaelmas  following,  for  ten  guineas  a  season ;  and  during  those 
periods  discontinued  his  occupation  of  the  field  :  Held,  that  this  did 
not  prevent  his  acquiring  a  settlement,  under  6  Geo.  4.  c.  67,  which 
requires  a  renting  and  occupation  for  a  year. — The  King  v.  Inhabi- 
tants of  Great  Bentley,  10  B.  &  C.  621. 
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[In  the  King  y.  Dtlcheat,  9  B.  &  C.  176,  it  was  held  by  Litiledale 
and  Parke,  Js»  (Bayley,  J.  diss.,)  that  a  pauper  who  rented  a  dwell- 
ing-house, at  the  yearly  rent  of  10/.,  and  resided  in  it,  but  underlet 
part,  gained  a  settlement  thereby.] 

2.  A  renting  at  10/.  a  year  cannot,  under  the  6  Geo.  4.  c-  57,  or  the 
59  Geo.  3.  c.  50,  be  proved  by  parol  in  support  of  the  settlement,  if 
the  agreement  with  the  landlord  was  in  writing,  and  might  have  been 
produced.  —  The  King  v.  Inhabitants  of  Merihyr  Tidvil,  1  B.  & 
Adol.  29. 

3.  A  pauper  held  and  occupied  a  cottage  and  garden,  and  a  windmill,  at 
a  rent  of  30/.  a  year,  and  paid  that  rent,  and  was  rated  to  and  paid 
the  poor  rates  in  respect  of  the  whole,  for  upwards  of  six  years. 
The  windmill  was  of  wood,  on  a  brick  foundation ;  but  the  wood-work 
was  not  let  into  the  brick  foundation,  but  only  rested  upon  it  by  its 
own  weight ;  and  no  part  of  the  machinery  of  the  mill  touched  the 
ground,  or  the  foundation.  The  cottage,  garden,  and  mill,  were  to- 
gether of  above  10/.  annual  value,  but  the  cottage  and  garden  alone 
of  less  value :  Held,  that  the  mill  was  no  parcel  of  a  tenement,  but  a 
mere  chattel,  and  therefore,  that  the  pauper  gained  no  settlement. 
The  King  v.  Inhabitants  of  Otley,  1  B.  &  Adol.  161. 

4.  A  pauper  hired  a  house  at  10/.  for  a  year.  A  few  weeks  before  the 
expiration  of  the  year,  he  removed,  and  the  house  was  occupied  by 
another  person.    The  pauper  paid  the  year's  rent:  Held,  that  he 

-  gained  a  settlement  under  59  G.  3.  c.  50.,  by  holding  the  house  for  a 
year,  there  having  been  no  surrender  to  the  landlord  before  the  end 
of  the  year.  The  King  v.  Inhabitants  of  Stow  Bardolph,  1  B.  & 
Adol.  219. 

5.  It  is  a  question  of  fact  for  the  sessions,  whether  an  advance  of  money 
by  parish  officers  to  a  pauper  settled  in  their  parish^  whereby  he  was 
enabled  to  pay  a  year's  rent  of  10/.  for  a  tenement  in  another  parish, 
was  fraudulent  or  not.  If  the  sessions  are  of  opinion  that  it  was  ad- 
vanced fraudulently  to  enable  the  pauper  to  become  settled  in  the 
latter  parish,  they  ought  to  find  fraud  ;  if  they  are  of  opinion  that  it 
was  paid  only  for  the  purpose  of  relief,  they  ought  to  negative  fraud. 
The  King  v.  Inhabitants  of  Tillingham,  1  B.  &  Adol.  180. 

SETTLEMENT  (by  paying  Rates,) 

6.  An  attorney  permitted  his  clerk  to  occupy  for  several  years  a  cottage 
and  land  near  his  residence,  for  the  convenience  of  his  business  ;  he 
held  them  rent-free,  in  augmentation  of  his  salary.  The  clerk  was 
rated  as  occupier,  but  the  attorney  always  either  paid  the  rates  him- 
self, or  reimbursed  the  clerk  if  he  paid  them  :  Held,  that  the  clerk 
gained  a  settlement  by  paying  the  parochial  taxes.  The  King  v.  In- 
habitants of  Lower  Heyford,  1  B.  &  Adol.  75. 

SETTLEMENT  {by  Hiring  and  Service). 

7.  The  pauper  was  hired  for  three  years,  to  work  from  six  in  the  mom- 
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ing  till  seven  in  the  evening^  iti  summer,  and  from  seven  in  the  ihorn- 
iog  till  eight  in  the  evening  in  winter,  and  not  to  work  for  any  other 
person :  Held,  an  exceptive  hiring,  and  that  no  settlement  was  ac- 
quired by  serving  under  it. — The  King  v.  Inhabitants  of  Frome  Sel- 
wood,  1  B.  &  Adol.  207. 

SETTLEMENT  (by  Office), 

8.  A  tithing-man  going  out  of  office,  nominated  the  pauper,  his  shepherd, 
to  serve  for  the  following  year.  He  was  chosen  at  a  court  leet,  on  dth 
October  1824,  and  was  to  be  sworn  in  within  a  month,  under  the  pe- 
nalty of  5/.  He  executed  the  office,  living  in  part  of  a  house  found 
him  by  his  master :  but  was  never  sworn  in.  His  successor  was  cho- 
sen at  a  court  leet,  4th  October  1825 :  Held,  that  the  pauper  gained 
a  settlement  under  3  &  4  W.  &M.  c.  11.  s.  6.,  for  thathe  exeented  a 
public  office,  on  his  own  account,  for  a  whole  year ;  and  that  his  not 
being  legally  placed  in  the  office  made  no  difference,  the  9  &  10  W.  3. 
G.  11,  by  which  that  was  required,  applying  only  to  certificated  per- 
sona.— The  King  v.  Inhabitants  of  Co^fe  Mullen,  1  B.  &  Adol.  211. 

SETTLEMENT. 

9.  Relief  given  by  a  parish  to  a  family  residing  in  it,  though  continued 
for  a  long  time,  and  though  one  of  the  family  be  put  out  apprentice  by 
the  parish,  is  no  evidence  of  settlement. — The  King  v^  Inhabitants  of 
Coleorton,  1  B.  &  Adol.  25. 

10.  Upon  an  appeal  against  an  order  of  removal  of  a  married  woman, 
the  respondents  proved  that  her  maiden  settlement  was  in  the  appel- 
lant parish,  but  they  also  proved  that  the  husband  was  born  in  the 
city  of  Ipswich,  in  what  parish  did  not  appear :  Held,  that  as  the 
respondents  had  thus  shown  that  the  maiden  settlement  must  have 
been  superseded  by  a  settlement  communicated  by  the  husband,  the 
order  of  removal  ought  to  have  been  quashed.  If  the  respondents 
had  gone  no  farther  than  proving  the  maiden  settlement,  that  would 
have  raised  a  primd  facie  case  for  the  appellants  to  rebut. — The  King 
V.  Inhabitants  of  St,  Mary  Beverley,  1  B.  &  Adol.  201. 

SHERIFF.    See  Extent. 

SHIP  BROKER. 

Sembhy  That  a  ship  broker  is  not  entitled  to  remuneration  for  having 
procured  a  charterer  for  a  ship,  where  the  contract  is  not  completed, 
though  it  be  broken  off  by  the  refusal  of  the  owner  to  complete  it. 
Broad  v.  Thomas,  7  Bing.  99. 

SHIP-OWNER'S  LIABILITY. 

The  owner  of  a  ship,  by  charter-party,  appointed  6.  B.  to  the  command, 
and  agreed  that  he  should  be  at  liberty  to  receive  on  board  a  cargo  of 
lawful  goods,  (reserving  100  tons  for  the  owner,)  and  proceed  there- 
with to  Calcutta,  and  there  reload  the  ship  and  return  to  London ; 
and  upon  her  arrival  in  London,  and  discharge,  the  service  should 
end  ;  the  owner  further  agreed  to  supply  the  ship  with  stores  for  the 
time  necessary  to  complete  the  voyage;  in  consideration  of  which. 
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6.  fi.  agreed  to  take  the  eommandy  and  pay  the  owner  a  certain 
tonnage  per  month  for  the  use  and  hire  of  the  ship.  It  wai  fur- 
ther agreed  I  that  G*  B.  should  remit  all  freight  hills  for  the  home- 
ward cargo  to  B.  B.  &  Co.  in  London,  who  shonld  hold  them  as 
joint  trustees  for  the  owner  and  6.  B,  that  they  should  be  ap- 
plied to  the  payment  of  the  freight  due  to  the  owner,  and  the 
surplus  be  handed  to  6.  B.  It  was  then  prorided  that  the  owner 
should  have  an  agent  on  board,  who  was  to  have  the  sole  manage- 
ment of  the  ship's  stores,  with  power  to  displace  6.  B.  for  any  breach 
of  the  charter-party,  and  appoint  another  commander.  The  plaintiffs 
shipped  goods  on  board  the  vessel  in  Calcutta  for  London,  having 
first  received  a  copy  of  the  charter-party :  Held  that  they  could  not 
recover  against  the  owner  for  the  loss  of  their  goods. — Newherrp  v. 
Co/rtn,  7  Bing.  190 ;  1  C.  &  J.  192;  I  Tyrw.  66. 

SLANDER. 

An  allegation  of  special  damage  in  an  action  for  words  spoken  by  the  de- 
fendant, is  not  supported  by  proof  that  the  defendant  had  spoken  the 
words  to  B,  and  that  B  had  repeated  them  as  the  words  of  the  defend- 
ant, whereby  damage  ensued  to  the  plaintiff. — Wardr,  W$ekt^  7  Bing. 
211. 

STAIW.    See  Insurance,  2. 

STOPPAGE  IN  TRANSITU. 

The  right  to  stop  in  transitu  is  paramount  to  any  lien  of  a  third  party 
against  the  purchaser. — If  goods  be  specifically  directed  to  a  particu- 
lar place  of  destination,  the  transitus  continues  till  they  have  arrived 
there,  or  the  purchaser  has  given  them  a  new  direction. — Morley  v. 
Hoy  J  3  aL»  8c  R«  396. 

TITHES. 

The  word  '^  tithes,''  in  an  ancient  document,  may  import  a  money  pay- 
ment, as  well  as  tithe  in  kind ;  subsequent  usage  must  be  resorted  to 
to  explain  the  meaning. 

A  modus  of  160  years'  standing  supported  after  verdict,  notwithstand- 
ing documentary  evidence  goii^  much  farther  back,  which  was  left 
tothejury« 

A  modus  of  twopence  halfpenny  per  acre  is  not  rank.  Beck  v.  Bree^ 
1  C.&J.246;  iTyr.  132. 

TOLL. 

Toll  thorough  cannot  be  claimed,  unless  in  respect  of  repairs  done  to  the 
particular  road  or  street  for  passing  through  which  it  is  claimed ; 
not,  for  instance,  upon  all  carts  entering  a  town  by  a  certain  street,  in 
respect  of  repairs  done  to  other  streets  of  that  town.  Brett  v.  Beales, 
10  B.  &  C.  608. 

TRESPASS. 

Under  particular  circumstances,  it  may  be  lawful  to  lay  hands  on  a 
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party,  in  order  to  serve  him  with  process.  Harrison  y.  Hoigion, 
10  B.  &  C.  445. 

TROVER. 

A.  being  indebted  to  B.,  gare  him  a  delivery  order  for  goods  in  a 
wharfinger's  hands,  which  the  wharfinger  accepted.  A.  afterwards 
gave  C.  an  order  for  the  same  goods:  the  wharfinger  refased  to 
transfer  to  C,  unless  he  could  get  B/s  order,  but  engaged  not  to  part 
with  them  withoat  informing  C.  B.'s  debt  being  afterwards  paid  in 
part,  he  gave  A.  &  delivery  order  for  the  goods,  which  he  handed  to 
the  wharfinger.  C.  ag^in  demanded  them,  and  offered  an  indemnity, 
but  the  wharfinger  again  refused  to  deliver  them  to  him,  without  B/s 
order.  Held,  that  C.  had  no  property  in  the  goods  on  which  he 
could  maintain  trover  against  the  wharfinger.  Melling  v.  Kelshaw, 
1  C.  &  J.  184;  1  Tyr.  109. 

USURY. 

A  covenant  that  the  grantor  of  an  annuity  for  four  lives  should  insure 
the  principal  sum  within  thirty  days  after  the  lapse  of  the  third  life^ 
does  not  make  the  contract  usurious.     In  re  Naish,  7  Bing.  150. 

And  see  Pawnbroker's  Act. 

VENDOR  AND  PURCH  AlSER. 

Assumpsit  on  an  agreement  for  the  sale  of  lands.  The  abstract  was 
delivered  to  the  plaintiff  in  August,  1827,  and  returned  with  objec- 
tions on  the  4th  of  September  following.  These  were  answered  on 
the  20th;  the  conveyance  was  not  to  be  perfected  until  April,  1828. 
The  plaintiff  re-sold  the  premises  in  November,  1827,  without  com- 
paring the  abstract  with  the  deeds.  The  title  having  failed,  but 
without  any  evidence  of  mala  fides  on  the  part  of  the  defendant,  (the 
original  vendor) ;  held,  that  the  plaintiff  was  only  entitled  to  damages 
to  the  amount  of  the  expenses  that  he  had  incurred  in  the  investiga- 
tion of  the  title,  or  to  nominal  damages  for  the  breach  of  contract ; 
but  not  to  the  loss  he  had  incurred  by  the  re-sale.  Walker  v.  Moore, 
10  B.  &  C.  416. 

And  see  Principal  and  Agent. 

WARRANT  OF  ATTORNEY. 

1.  The  Court  refused  to  set  aside  a  judgment  on  a  warrant  of  attorney, 
on  the  ground  that  the  warrant  was  given  to  secure  a  gambling  debt, 
where  it  appeared  that  the  defendant  had  represented  to  a  party  who 
purchased  the  debt  from  the  plaintiff,  that  it  was  a  good  debt.  Da- 
ifison  V.  Franklin,  1  B.  &  Adol.  142. 

2.  The  3.  Geo.  4.  c.  39.  s.  4.,  which  requires  the  defeazance  to  a  war- 
rant of  attorney  to  be  written  on  the  paper  or  parchment  on  which 
the  instrument  itself  is  written,  applies  only  to  such  warrants  of  at- 
torney as  fall  within  the  former  sections  of  the  act,  viz.,  warrants  of 
attorney  which,  in  the  event  of  not  being  filed  within  twenty- one 
days  after  execution,  are  void  against  the  assignees  of  a  bankrupt* 
So  held  by  Lord  Tenterden,  C.  J.,  and  Bayley  and  Littledale, 
Js, ;  but,  per  Parke  J.,  **  I  was  not  present  daring  the  whole  of  the 


Common  Law.  225 

argument,  and  tberefore  I  desire  that  my  mind  may  not  be  considered 
as  finally  made  up ;  but  my  present  opinion  is  at  variance  witb  tbat 
pronounced  by  my  Lord/^  The  opinion  of  tbis  learned  and  remark- 
ably acute  Judge  seemed  to  be,  that  all  such  warrants  of  attorney 
'  were  void  to  all  intents  and  purposes.  Bennett  v.  Daniel,  10  B.&  C. 
500. 

[It  is  remarkable,  that  precisely  the  same  point  came  before  the 
Court,  in  Morris  ▼.  Mellin,  6  B.  &  C.  446. ;  when  Holroyd  J.,  differ- 
ing  from  the  rest  of  the  Court,  took  the  same  view  as  Mr.  Justice 
Parke.] 

WELSH  ATTORNEY.    See  Practice,  6. 

WITNESS.    Bankrupt. 

A  bankrupt  cannot  be  called  as  a  witness  to  explain  a  doubtful  act 
which  may  defeat  his  commission.    Sayer  v.  Garvett,  7  Biug.  103. 

WRIT  OF  ASSISTANCE. 

The  6th  6. 4.  c.  108.  s.  40.  empowers  officers  of  customs,  or  persons 
acting  under  the  commissioners  of  customs,  authorised  by  writ  of 
assistance,  to  enter  any  house,  &c.,  there  to  seize,  and  from  thence  to 
bring,  uncustomed  goods.  The  writ  of  assistance  in  question  com- 
manded the  persons  to  whom  it  was  directed  to  permit  the  commis- 
sioners of  customs,  their  deputies  and  servants,  to  enter  and  search 
the  houses,  &c.,  where  smuggled  goods  were,  or  were  suspected  to  he, 
concealed,  &c.  Held,  that  this  writ  did  not  confer  a  general  authority 
to  enter  and  search  houses  for  uncustomed  goods;  but  that  such 
entry  and  search  must  be  justified  by  the  event,  or  by  reasonable 
cause  of  suspicion.     The  King  v.  Watts,  1  B.  &  Adol.  166. 
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[3  Bligh,  Part  1 ;  3  Y.  &  J.  Part  4  ;  Younge,  Part  1  ;  Tamlyn,  Part  3.,J 


ACCOMMODATION  BILLS. 

Bills  of  exchange  were  accepted  by  A.  for  the  accommodation  of  B  and 
C.  B.  being  one  of  the  executors  of  D.,  and  as  such  having  a  large 
sum  in  his  hands,  which  was  deposited  in  a  box  in  his  possession, 
discounted  such  bills,  by  taking  out  of  the  box  the  requisite  money, 
andplacing  the  bills  there  instead  :  Held  thatB.  could  not  so  sever  his 
character  of  co-executor  of  D.  from  his  character  of  partner  with  C, 

VOL.  V.  Q 
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as  to  prevent  the  executors  of  D.  from  beinj^  affected  with  notice  of 
the  transaction,  and  enable  them  to  sue  as  indorsees,  for  a  valuable 
consideration. v.  Adams,  1  Y.  117. 

COVENANT.    See  Landlord  and  Tenant. 
DEMURRER.    See  Principal  and  Surety. 
DIRECTION  OF  JUDGE.    See  Unsoundness  of  Mind. 
ECCLESIASTICAL  SURVEY.    See  Tithe?,  2. 
ENDOWMENT,    See  Tithes,  1. 

EXECUTOR. 

Au  executor  is  not  accountable  for  monies  placed  in  the  hands  of  persons 
similarly  entrusted  by  the  testator,  although  such  persons  are  not 
bankers ;  an  executor  is  not  chargeable  unless  he  act  from  corrupt 
motives,  or  crassa  negligentia.-^Lord  Dorchester  v.  lEarl  of  Effing^ 
ham,  1  Tam.  279. 

INJUNCTION.    See  Practice,  I. 

;rURISDICTION. 

A.,  the  accountant-general  of  the  court  of  exchequer  in  Ireland,  exe- 
cuted a  power  of  attorney,  authorising  his  clerk  to  make  transfers  in 
the  bank  books  of  any  stock  of  which  A.  should  iirst  have  executed 
a  transfer  draft,  under  his  hand,  upon  cheque  paper,  pursuant  to  the 
order  of  the  court.  This  power  was  deposited  in  the  bank.  The 
clerk  having  produced  a  certificate^  purporting  to  be  signed  by  A., 
but  in  fact  forged,  written  on  plain  paper,  and  otherwise  not  confor- 
mable to  the  particulars  required  by  the  power  and  statutory  regu- 
lations, obtained  a  transfer  of  stock  from  one  cause  to  another.  A., 
being  ordered,  on  motion,  by  the  court  of  exchequer,  to  replace  this 
stock,  appealed  to  the  house  of  lords ;  and  they,  doubting  whether 
the  court  below  had  jurisdiction  to  proceed  in  this  summary  way,  on 
a  motion  not  in  a  cause ;  and  also,  whether  tlie  house  could  enter- 
tain the  appeal,  ordered  the  case  to  stand  over,  with  liberty  to  the 
appellant,  in  the  mean  time,  to  apply  -to  the  court  below  for  a  revi- 
sion of  the  order  on  the  question  of  jurisdiction,  without  reference  to 
the  merits.  That  court  having  refnsed,  after  many  discussions,  to 
make  any  further  order,  the  case  came  on  again  before  the  house  of 
lords ;  when  the  person  at  whose  instance  the  order  was  originally 
madf  purposely  abstaining  from  appearing,  it  was  reversed  without 
observation,  the  counsel  for  the  bank  of  Ireland  consenting  to  take 
£100  for  costs.— O'iVciZ/  App.,  Fitzgerald  Resp.,  3  Bli.  24. 

[By  the  stat.  23  and  24  Geo.  3.  of  the  parliament  of  Ireland,  for  se- 
curing the  monies  of  suitors  of  the  courts  of  chancery  and  exchequer, 
by  depositing  the  same  in  the  national  bank,  which  provides  for  the 
'appointment  of  an  accountant-general  for  the  court  of  exchequer,  it 
is  enacted  that ''  so  long  as  he  observes  the  rules  thereby,  or  by  the 
court  to  be  prescribed,  he  shall  not  be  answerable  for  any  monies 
which  he  shall  not  actually  receive,  but  that  the  bank  shall  be  an- 
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'  Hwenrble  for  all  monies  deposited  with  them  ;*'  and  regulations  for  the 
'  transfer  of  stock  are  specified  in  the  act.  J 

LANDLORD  AND  TENANT. 

Demise  to  A  for  eighty  years,  at  a  yearly  rent,  and  subject  to  the  pay- 
ment, in  addition,  of  certain  gums  in  the  nature  of  fines  ;  with  a  co- 
venant that,  in  case  the  rents  and  fines  should  be  punctually  paid,  the 
lessor  would,  at  the  end  of  the  term,  renew  the  lease.  A.  assigned 
to  B.  part  of  the  land  for  the  residue  of  the  term  of  eighty  years,  sub- 
ject to  the  payment  of  a  proportionate  part  of  the  rent,  and  of  the 
sums  to  be  paid  aa  fines,  but  the  proportion  was  not  mentioned.  C. 
afterwards  purcliased  of  the  lessor  the  reversion,  subject  to  the  lease ; 
and,  subsequently,  all  the  premises  comprised  in  the  lease  which  had 

.  not  been  assigned  to  B,  After  the  purchase  by  C,  one  of  the  fines 
became  due,  but  was  not  paid,  and  no  proportion  was  demanded  by 
C  from,  or  was  paid  by,  B.:  Held,  that  the  double  character  of  lessor 
j»ixd  lessee  represented  by  C.  relieved  B.  from  the  strict  performance 
of  the  covenants,  and  that  the  non-payment  by  him  of  a  proportiouof 
the  fines,  was  not  such  a  breach  of  the  covenant  as  to  deprive  him  of 
his  right  to  a  renewed  lease ;  and  a  demurrer  for  want  of  equity  was 
overruled. — Statham  v.  The  Trustees  of  the  Liverpool  Dock,  3  Y.  & 
J.  565. 

LEGACY  DUTY. 

A  bequest  to  the  poor  of  the  parish  of  A.  of  £50  per  annum  for  ever,  to 
be  laid  out  at  Christmas  in  bread,  and  distributed  by  the  minister  and 
and  church-wardens  to  the  most  needy  objects  in  the  parish,  was  held 
liable  to  the  duty  of  10  per  cent. ;  it  being  impossible,  in  such  a  case, 
to  act  upon  the  rules  for  payment  according  to  the  relationship  of  the 
persons  participating  in  the  legacy  to  the  testator. — In  mre,  of  the 
Charity  of  Joseph  FravMin,  3  Y.  &  J.  544. 

MORTGAGE.    See  Statute  of  Limitations. 

PLEADING*    See  Principalaj«i>  Surety. 

POWER. 

1,  A.  gave  a  voluntary  bond  to  B.  in  a  certain  sum,  to  be  paid  to  B.,  **'  for 
ihe  use  of  herself  and  children,  but  at  her  disposal.''  An  error  in  the 
amount  isecured  having  been  subsequently  discovered,  a  second  bond 
was  executed  by  A.  conditioned  for  payment  of  a  further  sum  to  B., 
*'  for  the  use  and  l)enefit  of  herself  and  children  only,  in  what  propor- 
tion among  the  latter  she  might  think  proper  to  direct,  but  for  no 
other  use,  purpose,  or  intent,  whatsoever."  Held,  that  the  obligor 
meant  B.  to  have  the  interest  of  the  money  secured  for  her  life,  with 
a  power  of  disposing  of  the  capital  among  her  children ;  that  an  ex- 
elusiye  appointment  to  two  of  them  was  void,  and  all  of  them  took  as 
tenants  in  common. — Fowler  v.  Hunter,  3  Y.  &  J.  506,. 

2.  Notwithstanding  the  general  rule,  that  an  instrument  must  be  oon- 
atmed  by  the  provinons  contained  in  it,  and  not  by  anything  dehoBs; 

q2 
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it  was  held  that  the  justke  of  the  foregoing  case  required  the  language 
of  the  second  instrument  should  be  kept  in  view  in  construing  the 
iirst.— S.  C. 
8.  Where  there  is  a  power  of  appointment  among  children,  and  the  ap- 
pointment from  any  cause  fails,  the  children  take  as  tenants  in  com- 
mon.— S.  C. 

PRACTICE. 

1.  On  a  bill  for  a  discovery  and  an  injunction  to  restrain  proceedings  at 
law,  the  injunction  was  granted  until  answer  and  further  order.  Upon 
motion  pursuant  to  notice,  on  the  part  of  the  defendant  in  equity, 
before  answer,  and  an  undertaking  by  his  counsel  to  admit,  at  the 
trial  of  the  action  at  law,  the  facts  upon  which  the  plaintiff  grounded 
the  equity  of  his  case,  the  injunction  was  dvasoljed^—Fletehet*  y. 
Birch,  1  Y.  22. 

2.  A  supplemental  bill  cannot  be  filed  where  subposnas  have  not  been 
Issued  on  the  original  bill ;  the  latter  should  be  amended. — Stewart 
T.  NicholUj  1  Tam.  307. 

PRINCIPAL  AND  SURETY. 

A.  and  B.,  his  surety,  gave  C.  a  joint  and  several  promissory  note.  C. 
having  recovered  in  separate  actions  against  A.  and  B.,  sued  out  exe- 
cution against  the  latter,  who  paid  the  debt  and  costs.  To  a  bill  by 
the  representative  of  B.  against  A.  and  C,  for  an  assignment  of  the 
judgment  obtainied  by  C.  against  A.,  a  general  demurrer  for  w^nt  of 
equity  was  put  in  by  A.  The  Court  allowed  the  denkurrer,  ctk  the 
ground  that  the  point  mi]ght  p6ssibly  come  before  the  eoVirt  of  law  on 
pleading  in  scirt  facias,  or  iki  a  prdo^eding  by  auditA  fU^^Uu — Dou;- 
hi ff gin  Y,  Bourne,  1  Y.  111. 

PRIVILEGED  COMMUNICATION.    See  Solicitor  and  Client. 

SOLICITOR  AND  CLIENT. 

In  a  suit  for  tithes,  the  defendant  averred  in  his  answer  that  the  plain- 
tiff was  simoniacally  presented  to  the  living.  To  establish  this,  in- 
terrogatories were  exhibited  for  the  examination  of  A,  who  had  acted 
iU9  solicitor  for  B,  the  owner  of  the  advt)wson,  in  the  sale  of  the  next 
presentation  to  the  person  by  whom  the  plaintiff  was  presented.  A. 
demurred  to  answering  without  the  consent  of  B,  alleging  that  he  had 
BO  knowledge  of  the  matters  enquired  after,  except  such  as  he  had 
derived  from  being  the  solicitor  of  B.  The  demurrer  was  overruled, 
as  applying  to  some  of  the  interrogatories  which  could  not  relate  to 
privileged  communications ;  but  the  witness  was  allowed  to  say  that 
any  particular  fact  interrogated  to  was  communicated  to  him  by  his 
client,  or  to  state  how  he  derived  his  knowledge  of  it ;  the  question  of 
ptivHege  being  left  to  the  future  consideration  of  the  court. — Lans- 
dale  V.  Heaton,  1  Y.  72. 

SPECIFIC  DEVISE. 

A  testator  haying  given  various  pecuniary  legacies,  and  devised  certain 


Equitif.  'i2S) 

specified  lands,  concluded  thus :  '*  I  do  hereby  expressly  charge  and 
make  liable  my  real  and  personal  estate  to  and  with  tlie  payment  of 
the  aforesaid  several  legacies."  The  Lord  Chief  Baron  Alexander, 
in  his  judgment  in  the  court  below,  laid  down,  **  that  there  was  no 
difference  between  a  specific  devise  of  a  particular  estate,  and  a  resi- 
duary devise  of  a  real  estate ;  and  that  a  general  charge  of  pecuniary 
legacies  upon  real  estate,  as  it  would  affect  a  residuary  devise,  so  it 
would  affect  a  property  specifically  devised ;  renl  estates  being,  in 
their  nature,  specific  devises ;  and  if  a  legatee  has  a  right  to  resort  to 
the  one,  he  has  an  equal  right  to  resort  to  the  other ;"  and  he  decreed 
that  the  lands  in  question  were  liable  to  the  payment  of  the  legacies 
on  a  deficiency  of  personal  assets.  The  house  of  lords,  refusing  to 
assent- to  the  proposition  laid  down,  reversed  the  judgment. —  Spon^, 
App.,  Spong,  Resp.,  3  Bli.  84. 

SPECIFIC  PERFORMANCE. 

1.  In  a  suit  for  the  specific  performance  of  anagreemeut  to  accept  a  lease, 
the  Court  being  of  opinion  that  the  defendant  had  waived  his  right  to 
a  reference  of  the  title,  directed  the  master  merely  to  settle  and  ap- 
prove the  lease.  In  the  course  of  the  enquiry  for  this  purpose,  cir- 
cumstances were  disclosed  which  shewed  that  the  plaintiff  could  make 
no  valid  title  to  the  lease  which  he  had  undertaken  to  grant ;  but  the 
master,  nevertheless,  approved  of  a  lease.     On  exceptions  to  his  re- 

•  port,  the  Court  held  that,  notwithstanding  the  defendant's  waiver, 
yet,  as  it  had  come  out  collaterally,  that  the  plaintiff  could  make  no 
title,  s  specific  performance  could  not  be  decreed ;  and  dismissed  the 
bill,  but,  in  consideration  of  the  circumstances,  without  costs. — War^ 
ren  v.  Siehardson^  1  Y.  1. 

3.  A.  having  made  two  wills,  the  provisions  in  wliich  caused  great  dis- 
content among  his  children,  they  entered  into  an  agreement  for  the 
division  of  the  property,  with  the  intention  df  submitting  it  to  him 
for  his  approbation ;  this,  however,  in  consequence  of  his  death  on 
the  following  day,  was  not  carried  into  effect.  The  personal  property 
having  been  divided  according  to  ihe  agreement,  a  deed  was  executed, 
which  J.  S.,  one  of  the  parties,  understood  to  be  for  the  purpose  of 
•carrying  into  effect  the  agreement ;  when,  in  fact,  the  two  instruments 
differed  materially.  The  Court,  notwithstanding  it  deals  liberally 
with  family  arrangements,  refused  to  enforce  the  agreement,  which 
was  not  to  operate  without  the  approbation  of  the  testator ;  and  also, 
to  execute  the  deed  by  which  J .  S.  clearly  intended  to  carry  into  effect 
the  agreement. — Beastall  v.  Swaiuy  1  Tarn.  288. 

3.  The  defendants  covenanted,  within  two  years,  to  procure  the  heir  at 
law  of  K.  L.  to  convey  certain  premises,  or  within  that  time  to  prefer 
a  petition  to  the  House  of  Lords  for,  and  use  their  utmost  endeavours 
to  procure,  an  act  of  parliament  for  substituting  some  proper  person 
to  be  a  trustee  of  the  premises  in  the  stead  of  the  heir,  in  case  he 
could  not  be  discovered,  or  there  should  be  no  heir,  and  the  estate 
should  have,  in  consequence,  escheated.    The  master,  on  reference, 
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'  certified  that  he  did  not  find  that  there  was  any  heir  at  law.  The 
Court  decreed  the  defendants  to  permit  their  names  to  be  used  in  an 
application  to  parliament  for  the  necessary  act,  by  petition  or  other- 
wise, 38  the  Master  should  appoint,  in  case  the  parties  differed,  and 
to  pay  the  costs  up  to  the  time  of  the  decree. — Frederick  v.  CoxweU^ 

s'Y.&j.au. 

Semble,  The  old  law  by  which  a  husband  was  compeliable  to  procure 
his  wife  to  levy  a  fine  according  to  hi»  coyenaiit,  is  now  shaken. 
The  Court  will  not  decree  an  impossibility. — S.  C. 

STATUTE  OF  LIMITATIONS. 

A.  and  B.,  his  wife,  in  1757,  joined  in  making  a  mortgage  in  fee  of  an 
estate  belonging  to  the  wife,  asd  a  fine  was  levied  to  the  uses  of  that 
deed.  In  1765,  they  conveyed  the  equity  of  redemption  tathe  mort- 
gagee, but  the  wife's  interest  did  not  pass  for  want  of  a  fine.  The  wife 
died  in  1780,  and  the  husband  in  1809,  and  in  1829,  the  persona 
claiming  under  tiie  heir  of  the  wife,  filed  a  bill  for  redemption.  A 
'plea  of  the  statute  of  limitations,  21  Jac.  1.  c.  16.,  was  overruled, 
without  prejudice  to  the  defendants  using  it  as  a  defence  in  the  an- 
swer.— Ravald  v.  Russell,  1  Y.  9w 

TITHES. 

1.  A  vicar  unable  to  produce  an  endowment,  must  support  his  claim  by 
secondary  evidence.  If  that  furnishes  a  ground  for  inferring,  that  the 
endowment  had  contained  a  gift  to  the  viear  of  all  small  tithes^  the 
Court  would  be  authorized  by  authorities,  to  decree  him  not  only  the 
tithes  which  he  should  actually  have  received,  but  all  others  of  that 
class,  either  of  new  introduction,  or  which,  though  produced,  had 
been  neglected.  This  inference  has  been  made  generally  in  cases 
where  the  vicar  had  received  the  whole  small  tithes  actually  rendered, 
and  in  which  it  did  not  appear  that  any  other  person  had  received 
any  tithes  of  that  class.  Such  a  usage  has  been  supposed  to  warrant 
the  presunaptioD,  that  the  endowment  bestowed  upon  the  vicar  all 

-  small  tithes  in  general  words,  which  words  would  have  conferred  a 
title  to  all  tithes  of  that  description,  whether  neglected  or  of  new  in- 
troduction.— Masters  v.  Fletcher,  1  Y.  36. 

2.  The  ecclesiastical  survey  was  for  ascertaining  the  amount  of  livii»gs, 
the  sources  of  that  amount  being  a  secondary  consideration  ;  the  ex- 
pressions, therefore,  upon  the  latter  point,  are  capable  of  receiving 
construction  from  collateral  documents  and  usage.  Thus,  where  the 
survey  states  a  vicarage  to  be  worth  so  much  in  decimis  minutis  et 
oblationibus,  but  collateral  documents  and  usage  shewed,  that  the  vicar 
had  not  received  all  small  tithes,  but  that  some  had  been  received  by 
the  rector ;  the  Court  held,  that  the  vicar  was  not  entitled  to  all  small 
tithes. — S.  C. 

3.  Evidence  of  reputation  as  to  the  payment  cf  a  farm  modus  was  re- 
jected, on  the  ground  that  hearsay  evidence  is  not  admissible  on  a 
quesfion  of  private  right. — Lonsdale  v.  Heaton,  1  Y.  58. 

4.  Where  terriers  merely  imported,  that  the  rector  was  entitled  ta  the 
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small  tithes  of  the  parish,  the  expressions  were  considered  too  general 
and  indefinite  to  exclude  the  possibility  of  the  existence  of  money  pay- 
ments, proved  by  parol  testimony  to  have  been  niude  for  nearly  a 
century  back  in  lieu  of  certain  small  tithes :  an  account,  therefore, 
of  such  tithes  was  refused ;  and  the  rector  left  to  an  issue,  or  ac- 
tion.— S.  C. 

&  A  modus  of  one  egg  for  every  hen,  and  two  eggs  for  every  cock,  in 
lieu  of  the  tithes  of  eggs  produced  by  such  hens,  was  held  void,  it 
being  in  truth  a  tender  of  a  part  of  an  article  for  the  whole. — ^S.  C. 

6.  The  tithes  of  a  parish  were  appropriated  to  one  of  the  lesser  monas- 
teries dissolved  by  the  statute  27  Hen.  B ;  and  there  was  no  trace  of 
any  vicarage.  Edward  the  6th  granted  to  two  persons  the  tithes  of 
sheaves,  hay,  and  all  other  tithes  in  the  parish,  but  the  word  rectory 
or  advowson  is  not  used  in  the  grant :  the  title  under  the  grant  was 
traced  down  to  the  present  time.  Held,  that  the  rectory,  although 
not  named,  consisting  of  nothing  but  the  tithes,  passed  by  the  grant ; 
and  that  a  claim  of  exemption  from  small  tithes  on  the  ground  of  con- 
stant non-payment,  unsupported  by  any  proof  of  title  in  any  other 
person,  amounted  to  a  mere  plea  in  non  deeimando, — Fairfax  v. 
Holdsworth,  1  Y.  79. 

7.  Where,  in  the  last  case,  a  defendant  claimed  an  exemption  for  a 
farm,  and  it  appeared  from  a  terrier  of  1716,  that  the  farm  did  not 
then  pay  tithes,  which  was  corroborated  by  subsequent  terriers  for  a 
considerable  period ;  and  the  only  parol  evidence  produced  proved 
that  the  farm  was  considered  tithe  free ;  the  Court  held  that  the 
grant  did  not  pass  the  tithes  of  this  particular  £arm ;  and  refused  to 
decree  an  account  of  them,  unless  the  plaintiff  should  establish  his 
title  at  law.— S.  C. 

6.  A  usage  to  pay  a  twentieth,  instead  of  a  tenth,  of  the  titheable  mat- 
ters within  a  parish,  however  ancient  such  usages  may  be,  if  unsup- 
ported by  evidence  of  a  legal  origin,  is  void. 

Proof,  that  a  district  is  now  legally  within  a  parish  and  rectory ,jgives 
the  rector  a  right  to  the  tithes  of  the  district ;  and  renders  it  impos-^ 
sible  to  consider  him  as  a  portionist,  on  the  ground  that  the  district 
was  in  another  parish. — Lord  Kensington  v.  Pugh,  1  Y.  125. 

9.  On  a  bill  by  a  vicar  for  tithes,  the  defendant  set  up  an  exemption  for 
the  greater  part  of  his  farm  (the  right  respecting  the  remainder  was 
not  disputed),  as  having  been  the  demesne  lands  of  an  abbey,  the 
tithes  of  which  were  specially  excepted  in  the  endowment  of  the 
vicarage.  On  behalf  of  the  plaintiff,  a  composition  was  proved  to 
have  been  paid  in  respect  of  the  whole  farm  for  more  than  100  years. 
On  the  other  side,  there  was  no  evidence  that  the  lands  in  question 
were  at  any  time  the  property  of  the  priory ;  although  it  appeared 
that  the  latter  possessed  lands  in  the  parish,  which,  on  the  dissolu- 
tion, devolved  to  the  crown,  and  the  title  to  which  was  traced  from 
the  priory,  and,  in  the  usual  way,  through  the  crown,  to  the  persons 
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under  whom  the  defendant  claimed,  without  howerer  referring  dearly 
to  the  farm  in  question,  and  still  less,  referring  to  it  as  demesne  of 
the  priory:  the  farm  was  known  as  the  Manor  Grange,  which  it 
was  insisted  meant  the  demesne  lands.  The  Court  considered  the 
evidence  of  the  defendant  to  have  entirely  failed,  and  decreed  an 
account,  with  costs. —  Young  v.  Merchant,  3  Y.  &  J.  467. 

10.  On  a  hill  by  a  rector,  the  defendant  set  up  a  composition  real.  The 
lands  in  question  were,  in  the  reign  of  Charles  the  second,  divided, 
upon  partition,  among  three  persons,  from  whom  the  title  was  con- 
veyed to  the  present  proprietor  by  numerous  instruments,  many  of 
which  include  the  tithes  of  those  portions  of  the  lands  comprised  in 
them  ;  and  some  of  which  shew  that  a  small  money  payment,  parcel 
of  a  larger  one,  amounting  to  10^.,  was  provided  for  the  parson  in 
lieu  of  tithes.  A  verdict  in  an  action  in  1663  for  not  setting  out 
tithes,  on  the  statute  of  Edward,  in  favour  of  the  defendant,  a  then 
occupier  of  the  lands,  was  also  given  in  evidence.  There  was  ho  trace 
of  tithe  having  been  set  out  after  the  reign  of  Edward  the  second,  nor 
of  the  payment  of  the  10«.,  or  any  part  of  it.  Neither  the  pleadings  nor 
evidence  contained  any  reference  to  a  composition  deed.  The  ques- 
tion was,  whether  upon  the  partition  deed,  the  verdict,  and  the  non- 
render  of  tithes,  a  composition  real  could  be  inferred.  The  Court 
held  that  such  evidence  was  not  sufficient ;  and  that  a  real  composi- 
tion cannot  be  acted  upon  without  some  evidence  of  a  deed  containing 
the  contract  having  been  executed. —  Lediard  v.  Ainstie,  3  Y.  &  J. 
648. 

UNSOUNDNESS  OF  MIND. 

Upon  the  trial  of  an  ejectment  against  parties  in  possession  under  a 
deed,  the  question  was,  whether  the  deed  was  void  on  account  of  un- 
soundness of  mind  in  the  grantor.  The  judge  told  the  jury,  that 
**  they  were  to  decide,  whether  the  party  was  of  unsound  mind  or 
not :  that  to  constitute  such  unsoundness  as  should  avoid  a  deed  at 
law,  the  party  executing  must  be  incapable  of  understanding  and 
acting  in  the  ordinary  affairs  of  life :  that  it  was  not  necessary  he 
should  be  without  any  glimmering  of  reason  ;  and  as  one  test  of  such 
incapacity,  they  were  at  liberty  to  consider  whether  he  was  capable 
of  understanding  what  he  did  by  executing  the  deed  in  question,  when, 
its  general  purport  was  fully  explained  to  him."  The  judge  having 
refused  to  tell  the  jury,  that  in  order  to  avoid  the  deed  at  law,  the 
unsoundness  of  mind  must  amount  to  idiocy,  according  to  the  strict 
legal  definition  of  an  idiot,  a  bill  of  exceptions  was  tendered  and 
sealed.  Held,  that  this  direction  was  right;  and  that  the  objection 
that  the  direction  was  too  vague,  indefinite,  or  general,  could  not 
then  be  taken.  Such  an  objection  should  have  been  made  at  the  trial 
and  put  on  the  record. — Hally  plaintiff,  and  Manriin,  defendant,  (in 
error,)  3  Bligh  1. 
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VOLUNTARY  CONVBYANCE. 

A.,  having  purchased  a  freehold  house,  and  paid  part  of  the  purobaie* 
money,  died  intestate,  leaving  two  daughters,  his  co-heiresses.  The 
remainder  of  the  purchase-money  was  afterwards  paid  hy  B.  and  C, 
the  husbands  of  the  daughters,  and  the  premises  conveyed  to  the  latter 
as  tenants  in  common.  By  indenture  in  1806,  reciting  the  convey- 
ance to  the  daughters,  and  that  no  part  of  the  purchase-money  there 
represented  as  paid  by  B.  and  C,  and  their  wives  was  in  fact 
paid  by  B.  or  his  wife,  but  that  the  whole  was  the  proper  money  of 
C.  and  his  wife ;  and  also  reciting  an  assignment  of  the  same  date,  of 
certain  leaseholds  to  the  separate  use  of  the  wife  of  B.,  as  her  share 
of  the  intestate's  property ;  a  fine  was  covenanted  to  be  levied  to  the 
use  of  C.  in  fee.  The  fine  was  not  levied,  but  C.  continued  in  pos- 
session until  his  death  in  1825.  In  1823,  a  deed  was  executed^  and 
a  fine  levied,  by  which  the  estate  was  settled  upon  C.  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  their  children.  A  bill  to  set 
aside  the  last  settlement  as  voluntary,  and  void  as  against  the  creditors 
of  C,  was  dismissed.  The  fine  levied  was  held  to  operate  to  the  uses 
of  the  last  deed,  and  not  to  that  of  1806 ;  the  fact  of  its  having  been 
levied  to  a  different  conusee,  and  in  a  different  term,  from  the  conu- 
see  and  term  mentioned  in  the  latter  deed,  was  sufficient  in  itself  to  let 
in  evidence  of  a  new  agreement,  even  if  the  second  agreement  were 
not  of  so  high  a  character  as  the  first.  But  the  second  being,  like 
the  first,  under  seal,  would  rescind  the  first,  and  lead  the  uses  of  the 
fine,  even  if  there  had  been  no  variance  between  the  covenant  in  the 
first  deed  and  the  fine.— JGToti^Afoii  v.  T«««,  3  Y.  &  J.  486. 

WILL. 

A  testator  bequeathed  certain  stock  to  A.  for  life,  and  after  her  decease, 
to  the  grandchildren  of  the  testator,  share  and  share  alike,  if  they 
were  living  at  the  time  of  A's  decease  ;  but  they  were  not  to  receive 
any  part  till  they  arrived  at  the  age  of  twenty-one  ;  and  if  any  one, 
or  all  of  them,  should  die  under  that  age,  the  share  of  those  so  dying, 
he  bequeathed  to  B.  and  C,  share  and  share  alike.  Held,  that  the 
grandchildren  took  vested  interests  at  twenty-one,  and  on  the  death 
of  one  of  them  under  that  age,  in  the  lifetime  of  A.,  his  share  did 
not  lapse,  but  went  to  B.  and  C.  A.  died  in  1787,  and  the  defendant 
(her  executor)  having  received  the  dividends  of  the  share  in  dispute 
until  1804,  when  the  fund  was  paid  into  court,  without  having  invested 
any  part  of  them,  was  decreed  to  pay  interest  up  to  that  time. — 
GoodchUd  V.  JPenlon,  3  Y.  &  J.  481. 
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^Montague  &  M' Arthur,  Part  3. 


AFFIDAVIT.    See  Country  Commission. 
ASSIGNEE.    See  Attestation,  2. 

ATTESTATION. 

1.  The  signature  of  a  petition  attested  as  follows,  *'  I  attest  this  to 
be  the  signature  of  the  said  A»  Caldeeott — W,H,  Ashurst,  his  so- 
licitor, in  the  matter  of  the  petition" — was  held  to  be  a  sufficient 
compliance  with  the  general  order  of  the  12th  of  August,  1809 ; 
without  evidence  to  the  contrary,  the  court  presumed  that  the  so- 
licitor, in  this  case,  saw  the  petitioner  sign.  Exp,  Caldeeott,  in  mre, 
of  White,  p.  433. 

[The  object  of  the  order  is  to  have  the  pledge  of  a  solicitor  of  the 
court  to  the  propriety  of  the  application ;  and  it  directs,  that  the  sig- 
nature of  each  person  signing  as  a  petitioner  shall  be  attested  by  the 
solicitor  actually  presenting  the  petition,  or  by  some  person  who 
shall  state  himself,  in  his  attestation,  to  be  attorney,  solicitor,  or 
agent,  of  the  party  signing,  in  the  matter  of  the  petition.] 

2.  Where  a  petition  was  presented  by  one  of  four  assignees,  who  de- 
scribed himself  as  "  acting  assignee''  under  the  commission,  and 
stated,  that  one  of  his  co-assignees  had  become  bankrupt,  and  left 
the  kingdom ;  that  another  had  retired  from  business,  and  was  re- 
siding at  Worthing ;  and  that  the  petition  was  presented  with  the 
knowledge  and  concurrence  of  the  fourth  ;  the  petition  was  held  to 
be  not  irregular,  and  allowed  to  proceed. — S.  C. 

AUXILIARY  COMMISSION. 

Parties  claiming  debts  under  a  commission,  summoned  to  attend  for 
examination  in  the  country,  and  bring  with  them  all  their  books  of 
trade,  are  not  **  witnesses''  within  the  meaning  of  the  statute  6  G.  4. 
c.  16.  so  as  to  entitle  them  to  an  auxiliary  commission. — Exp,  Kirhy, 
in  mre,  of  Pottiiiger,  p,  440. 

[The  twentieth  section  empowers  '^  the  Lord  Chancellor  to  direct 
an  auxiliary  commission  to  issue  for  the  proof  of  debts  under  20^, 
and  for  the  examination  of  witnesses  on  oath,  or  for  either  of  such 
purposes.''] 

BILL  OF  EXCHANGE.    See  Proof,  3. 
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COMMISSIONER. 

Upon  a  commission  directed  to  commissioners  at  BrightoB,  one  of  whonir 
was  a  barrister  residing  there,  a  meeting  was  held  at  ten  in  the 
morning ;  at  twelve,  the  commissioners  adjourned  for  half  an  hour, 
when  they  met,  and  at  half  past  one  again  adjourned  until  half  past 
two :  fees  were  paid  for  three  meeting^ :  held,  by  the  Lord  Chan- 
cellor, that  the  adjourned  meetings  must  be  considered  as  forming 
one  continued  meeting ;  and,  notwithstanding  it  appeared  from  affi- 
davits to  have  been  usual  at  Brighton  to  act  as  these  commission- 
ers had  done,  the  words  of  the  statute  were  so  clear  and  imperative, 
that  he  was  compelled  to  order  that  these  commissioners  should 
be  prevented  from  acting  further  as  such.  The  commission  was 
afterwards  renewed  to  London  commissioners. — Exp,  Kirhy^  tn  the 
mre.  of  Pottinger^  p»  405. 

[The  twenty-second  section,  after  specifying  what  fees  shall  be 
paid,  provides,  that  "  every  commissioner,  who  shall  receive  from  the 
creditors,  or  out  of  the  estate  of  the  bankrupt,  any  further  sum  than 
as  aforesaid,  shall  be  disabled  for  ever  from  acting  in  such  or  any 
other  commission.''] 

COMMITMENT. 

A  warrant  of  commitment  made  previously  to  the  passing  of  the  6  G.  4. 
c.  16.,  after  stating  the  examination  of  the  bankrupt,  and  that  he  had 
refused  to  sign  or  subscribe  such  examination,  concluded  thus: 
"  these,  therefore,  are  to  will,  require,  and  authorize  you,  &c.  to  re- 
ceive the  said  J.  D.  into  custody  &c.,  until  such  time  as  he  shall  sub- 
mit himself  to  us,  &c.  and  shall  sign  or  subscribe  the  examination 
aroresaid,  according,''  &c.  On  a  motion  for  his  discharge,  upon  the 
authority  of  Exp.  Leake,  9  B.  &  C.  234.,  the  Lord  Chancellor  con- 
sidered the  submission  applicable  to  either  case— to  make  full  answer, 
or  to  sign  the  examination  ;  in  Exp.  Leake ,  where  it  ought  to  have 
been  confined  to  one,  it  extended  to  both ;  but  in  this  case  it  was 
properly  confined  to  the  refusal  to  sign  or  subscribe,  and,  therefore, 
regular. — In  tke  tnre.  of  Davidson,  p.  443. 

[The  words  of  the  statute  5  G.2.  c. 30.  s.  16.  ^re  as  follows:  *^  In 
case  any  such  bankrupt  or  other  person  shall  refuse  to  answer,  or 
shall  not  fully  answer,  to  the  satisfaction  o'f  the  commissioners,  all 
lawful  questions  put  to  him  by  the  said  commissioners,  as  well  by 
word  of  mouth  as  by  interrogatories  in  writing,  or  shall  refuse  to 
sign  or  subscribe  his  examination  so  taken  down  or  reduced  into  wri~ 
ting  as  aforesaid,  it  shall  be  lawful  to  ahd  for  the  commissioners  to 
commit  him  to  prison  until  such  time  as  such  person  shall  submit 
himself  to  the  said  commissioners,  and  full  answer  make  to  the  satis- 
faction of  the  said  commissioners,  to  all  such  questions  as  shall  be 
put  to  him  as  aforesaid,  and  sign  and  subscribe  such  examination  as 
aforesaid,  accordiiig  to  the  true  intent  and  meaning  of  this  act 
The  thirty-sixth  section  of  the  6  G.4.  c.  16.  is  to  the  same  efiect] 

COUNSEL.    See  Practice,  I. 
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COUNTRY  COMMISSION. 

The  affidavit  for  a  country  commidsion  Was  as  follows :  "  A.  B.  maketli 
oath,  that  there  are  not  two  practising  barristers  resident  within 
twenty  miles  of,  &c/'  It  appeared  that  there  was  one  practising  bar- 
rister within  twenty  miles,  and  that  the  affidavit  was  made  for  the 
purpose  of  exdading  him.  The  Lord  Chancellor  said  this  was  an 
evasion  of  the  order,  and  that  such  evasion  should,  by  re-considering 
the  general  order,  be  guarded  against  in  future. — Exp.  White,  in  the 
mre.  of  Heywardf  p.  446. 

[The  general  order  of  the  I2th  of  August,  1800,  directs,  in  country 
commissions,  the  names  of  two  barristers,  resident  at  or  near  the 
place  where  the  commission  is  to  be  executed,  to  be  inserted.] 

FEES.    See  Commissioner. 

FORGERY.    See  Proof,  6, 

Partner.    See  Proof,  4. 

Petition,  see  attestation,  i. 

PRACTICE. 

1.  On  the  application  of  a  person  against  whom  a  commission  had 
issued,  that  counsel  might  be  heard  by  the  commissioners  before  ad- 
judication ;  the  Lord  Chancellor,  in  the  absence  of  direct  authority, 
declined  to  make  any  order,  but  intimated  a  wish,  that  counsel  should 
be  permitted  to  attend  and  be  heard.  Upon  their  attendance,  and 
cross-exapaination  of  the  witnesses,  the  commissioners  refused  to  find 
the  bsmkruptcy. — Exp.  Taylor,  in  mre.  of  Taylor,  p.  427. 

[It  was  stated  at  the  bar,  that  it  was  the  practice  of  some  lists  to 
permit  the  attendance  of  counsel  where  it  appeared  desirable  from 
the  circumstances  of  the  case.  The  practice  ought  certainly  to  be 
the  same  before  all  the  llsts.J 

2.  Where  a  reference  had  been  directed  to  the  master,  a  motion  to 
amend  the  minutes  of  the  order  before  they  had  been  settled  in  the 
secretary's  office,  was  refused  with  costs. — Ezp.  Vittery,  in  mre.  of 
Pomeroy,  p.  435. 

PROOF. 

I.  The  bankrupt,  by  his  marriage  settlement,  covenanted  with  the  pe- 
titioners, as  trustees,  to  pay  802.  in  trust  for  himself  for  life,  then  for 
his  wife  for  life,  and  after  her  death,  for  any  issue  of  the  marriage  ; 
and  that  after  his  death,  his  heirs,  executors  or  administrators  should 
pay  to  the  petitioners  4000^ :  held,  by  the  Lord  Chancellor,  rever- 
sing a  decision  of  the  Vice  Chancellor,  that  the  contingencies  were 
incapable  of  valuation  by  the  commissioners,  and  that  the  claim  of 
the  petitioners  to  prove  against  the  bankrupt's  estate  did  not  fall 
within  the  clause  of  the  statute  applicable  to  contingent  debts. — Exp. 
Eayle,  in  mre.  of  Oibbins,  p.  422* 

.  [Tlte  words  of  the  fifty-sixth  section  are — "  If  any  bankrupt  shall, 
before  the  issuing  of  the  commission,  have  contracted  any  d«bt  pay- 
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iible  upon  any  contingency  wbick  shall  not  have  happened  before  the 
issuing  of  such  commission,  the  person  with  whom  snch  debt  has 
been  contracted,  may,  if  he  think  fit,  apply  to  the  commissioners  to 
set  a  value  upon  such  debt»  and  the  commissioners  are  hereby  com* 
manded  to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon/'] 
3.  A.  advanced  to  B.  2000/.,  to  be  repaid  on  a  day  certain,  and  secured 
by  the  bond  of  C,  conditioned,  that  in  case  B.  made  default  on  the 
day  named,  C.  should  pay  within  one  week  after  such  default.  C. 
became  bankrupt  shortly  before  the  day  fixed,  on  which  B.  made  de- 
fault :  held,  that  the  debt  was  proveable  under  the  commission  against 
C,  there  being  no  doubt  that  the  fifty-sixth  section  of  the  bankrupt 
act  (ante  1.)  extended  to  cases  contingent  at  the  time  of  the  bank- 
ruptcy.— Exp,  Lewig,  in  mre,  of  Vharman,  p.  426. 

3.  The  drawer  of  a  bill  of  exchange  became  bankrupt,  and  absconded 
before  it  became  due ;  but  his  house  remained  open,  in  possession  of 
the  messenger,  under  a  commission  sued  out  against  him,  for  some 
time  after  the  bill  became  due.  The  acceptor  also  became  bankrupt 
before  the  maturity  of  the  bili>  which,  when  due,  was  diehonoUred  ; 
but  no  notice  of  dishonour  was  given  to  the  drawee  or  left  at  his 
house.  The  holder  had  notice,  before  that  time,  thtft  assignee^  of 
the  effects  of  the  drawer  had  been  duly  chosen,  but  nd  notice  6f  dis- 
honour was  given,  or  attempted  to  be  given,  to  them  :  held,  thftt  the 
bill  was  not  proveable  under  the  commission  against  the  drawer. 

Semhle.  Notice  is  requisite  where  the  house  of  the  drawer  is 
open  and  his  assignees  known,  and  this  notwithstanding  his  bank- 
ruptcy.— Exp.  Rhode,  in  ntrs.  of  Rains,  p.  480. 

4.  A.  agreed  with  B.,  that  if  B.  would  lend  ^im  400/.,  and  be  surety 
for  3,600/.,  B.  should  share  the  profits  of  a  partnership  in  whidi  he 
was  about  to  enter  with  two  other  persons.  B.  was  not  called  upon 
to  pay  any  part  of  the  3,600/.,  and  the  400/.  was  repaid.  A.'s  share 
of  the  profits  was  10,000/.  On  a  commission  against  him,  B.  was 
allowed  to  prove  for  5000/. — Exp,  Dodgtoriy  in  mre.  of  Kendall, 
p.  445. 

6.  A.,  B.,  and  C,  being  trustees  of  certain  stock,  A.  prepared  a  joint 
and  several  power  of  attorney  (to  which  he  signed  his  own  name, 
and  forged  the  signatures  of  his  co-trustees),  to  the  house  of  M.  and 
Co.  Under  this  power,  two  of  the  partners  in  the  house  severally 
claimed  to  act ;  the  stock  was  transferred,  and  the  produce  paid,  to- 
gether with  half  of  .his  commission  on  the  sale,  by  the  broker,  who 
received  his  order  to  sell  from  the  house  in  the  usual  manner,  into 
the  banking-bouse  of  S.  and  Co.,  who  acted  as  bankers  in  the  city 
for  M.  and  Co.  The  account  between  M.  and  Co.  and  S.  and  Co. 
was  subsequently  settled  more  than  once  ;  and  a  paper  in  the  hand- 
writing of  one  of  the  partners  in  the  house  of  M.  and  Co.,  acknow- 
ledging the  money  to  belong  to  the  trustees,  was  als6  found.  Held, 
that  the  debt  was  proveable  against  the  joint  estate  of  M.  and  Co. 
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ft  was  urged,  but  without  effect,  that  the  tetof  tm  ngreemeiit  hay- 
ing been  entered  into  by  which  the  bank,  engaged  to  replace  the  stock, 
upon  the  trustees  proving  against  ike  bankrupt's  estate,  and  then  as- 
signing the  proof  to  fbe  bank,  amounted  to  an  election,  and  pre- 
cluded the  trustees  from  proceeding  against  the  bankrupts.  A.  was 
coBificled  of  two  other  forgeries  of  a  similar  kind.  It  was,  in  conse- 
quence, contended  that  tiie  trustees  could  not  recoyer,  inasmuch  as* 
they  had  not  prosecuted  or  giyen  eyidence  against  the  felon ;  but  the 
lord  chancellor,  while  he  recognised  the  rule  that  a  party  injured  by 
a  felonious  act  shall  not  seek  ciyil  redress  until  he  has  pioaeciited 
the  offender,  considered  it  inapplicable  to  ihe  eironmstances  of  this 
case ;  that  it  was  unnecessary  for  those  parties  to  institute  any  pro- 
secution, indeed,  it  was  not  clear  that  they  had  the  means  of  doing 
so,  and  they  had  at  all  events  shewu  no  indisposition  to  do  what  was 
necessary  for  the  purpose  of  bringing  the  ofGender  to  justice.  An 
application  for  liberty  to  file  a  bill  that  the  opinion  of  the  house  of 
lords  might  be  obtained,  according,  as  it  was  said,  to  the  usual  prac- 
tice in  bankruptcy  in  cases  of  magnitude  and  difficulty,  was  refused. 
— Exp.  Holland,  in  mre.  Marshy  p,  999. 

SUPERSEDEAS. 

1«  A  commission  issued  at  the  instance,  and  by  the  procurement  of, 
the  bankrupt,  must  be  superseded. — £171.  Gane^  in  mre,  of  Keel, 
p.  399. 

2.  Where  the  petitioning  creditor  assented  to  the  execution  of  a  deed 
of  assignment,  which  was  relied  upon  as  the  act  of  bankruptcy,  the 
commission  was  superseded. — Exp,  Bayly,  in  mre,  of  Bayly ^  p.  438. 

3.  Qucere,  Whether  a  creditor  present  at  a  meeting  of  creditors,  but 
dissenting  firom  the  execution  of  a  deed  of  assignment,  can  issue  a 
commissiou  upon  it? — S.  C. 
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BANKRUPT. 

(Calcutta.) — A  certificate  of  conformity  obtained  under  a  commission 
of  bankruptcy  in  England,  was  held  to  be  a  bar  to  an  action  for  the 
recovery  of  a  debt  contracted  by  the  bankrupt  at  Calcutta,  previous 
to  his  bankruptcy,  although  the  creditor  had  no  notice  of  the  com- 
mission, and  was  resident  at  Calcutta., — Edwards,  App.  Ronald^ 
Resp.^.  269. 
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BARRISTER. 

(Antigva,) — A  colonial  court  hat  fall  power  to  prerent  adrocstet  mkcon- 

ducting  themnelves  from  practiaiug  before  them. — In  rt  ike  Jutiiees 

of  the  Court  of  Common  Pleas  at  Antigua^  p.  207. 

COLONIAL  CURRENCY, 

(Demerara.) — A.  mortgaged  in  Holland,  according  to  the  forms  of  the 
Dutch  law,  a  plantation  in  Demerara.  The  mortgagor,  in  the  eomti 
of  Demerara  recoyered,  inreapect  of  the  debt,  a  certain  gum  iii'Hol- 
land'a  currency,  a  tender  of  which,  with  the  coats,  in  the  ewrrency  of 
the  colony,  was  refused  by  him  on  the  ground  that  he  wa#  entitled  to 
16  per  cent,  more,  that  being  the  difference  between  tiie  currency 
of  Demerara  and  that  of  Holland,  in  the  latter  of  which  he  claimed  to 
be  paid :  Held,  that  the  tender  was  good ;  the  mortgagee  nerer  bar- 
ing in  fact  claimed  the  additional  16  per  cent^  HugenhoUx^  App.^ 
Wateon^  Reap.,  p.  170. 

DECREE.    See  Practice,  2. 

DEVISE. 

(Demerara.) — Derise  of  property,  real  and  personal,  to  testator's  wife 
for  life,  and  after  her  death  to  be  sold,  and  the  money  arising  there- 
from to  be  immediately  deposited  in  the  bank  of  England ;  the  interest 
to  be  paid  to  testator's  daughter  during  her  life,  and  the  principal  to 
be  wholly  at  her  disposal  at  her  death:  Held,  not  to  give  the  daugh- 
ter more  than  a  life  interest  in  the  stock  to  be  purchased  with  the 
proceeds  of  the  sale  of  the  property,  with  a  power  of  disposing  of  the 
principal  after  her  death.  The  daughter  baring  become,  upon  the 
death  of  her  mother,  the  sole  personal  representative  and  heiress  at 
law  of  her  father,  and  no  trustees  having  been  appointed  in  the  will 
for  the  sale  of  the  property :  Held,  that  she  took  it  only  as  a  trustee 
for  the  purpose  of  sale,  and  that  the  creditors  of  her  husband  had  no 
right  to  take  any  part  of  it  in  execution  for  his  debts.  It  is  not  in- 
cumbent upon  an  heir,  in  a  colony  governed  by  the  Dutch  law  to  ac- 
cept his  Legittim  for  the  benefit  of  his  creditors. — Simpson^  App.,  JRor- 
reetetf  Resp.,  p.  231. 

And  see  Quarter  Lands, 

DOWER. 

(Jamaica,)— A,  mortgaged  an  estate  in  1774,  in  which  his  wife  joined 
fbr  the  purpose  of  barring  her  dower,  and  by  will,  in  the  following 
year,  left  her  an  annuity  in  lieu  of  her  dower.  B.,  the  mortgagee, 
subsequently  mortgaged  his  interest  to  R.  and  Co.,  and  they^  in  1786, 
filed  a  bill  of  foreclosure  against  him,  and  the  real  and  personal  re- 
presentatires  of  A.  By  a  decree  in  1791  it  was  declared  that  the 
widow  of  A.  by  relinquishing  her  title  to  dower,  became  a  bond  fide 
purchaser  of  the  annuity,  and  that  it  ought  to  be  pud  out  of  the  mort- 
gaged estate.  No  further  proceeding^  were  taken  in  the  suit,  and  the 
widow  having  died  in  1794,  her  representatives,  in  1822,  filed  a  bill 
against  the  heir  of  B«  and  others,  and  the  parties^  and  representatives 
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of  parties,  claiming  under  A.,  for  the  payment  of  the  arrears  of  thi 
annuity  daring  her  lifetime,  or  that  the  estate  might  be  sold,  and  the 
arrears  paid,  out  of  the  proeeeds:  Held^  on  appeal,  that  the  widow 
was  entitled  to  no  preference  in  respect  of  her  annuity,  which  waa  a 
mere  pecuniary  legacy,  and  that  the  decree  of  1791,  was  therefore  er- 
roneous. 

The  remedies  for  the  recovery  of  the  annuity  were  barred  by  lapse 
of  time,  the  limitations  at  law  having  been  adopted  by  the  court  of 
chancery,— TI^Atfe,  App.,  Paruther^  Reap,,  p,  179. 

FOREIGN  JUDGMENT, 

( Demerarn, ) — Foreign  judgments  may  be  impugned  on  the  ground  that 
they  had  not  been  .legally  confessed  :  a  decree  of  the  court  below  was 
reversed  accordingly. — Frankland,  App.,  M^Gusiy,  Resp.,  p.  274. 

HUSBAND  AND  WIFE.    See  Quarter  Lands. 

MORTGAGE. 

1.  (Demerara,) — Semhle*  .A  covenant  in  a  mortgage  of  a  plantation  to 
assign  the  produce  to  the  mortgagee,  will  be  supported. — Shandy  App. 
B^retouy  Resp.,  p.  160.  And  see  Sayers  y.  Whii/Uld,  L.  M.  vol.IV. 
p.  208. 

3.  ( Same,  )-^Accord\'Dg  to  the  law  of  Holland,  the  amount  of  interest  on 
a  mortgage  ought  not  to  exceed  the  principal. — Simpson^  App.,  Brere^ 

•  ton,  Resp.,  p.  162. 

3.  The  mortgagor,  or  his  heirs,  only  can  sue  the  mortgagee  for  an  account 
and  redemption,  unless  it  f*^an  be  shown  that  there  is  collusion  to  pre- 
vent creditors  or  legatees  from  recovering  what  is  due  to  them  from 
the  mortgagor's  property. — Whiter  App.,  Parnther,  Resp.,  p.  179. 

And  see  Colonial  Currency. 

PARTNERS. 

Bills  drawn  by  onepartner^  for  a  separate  debt,  in  the  partnership  name, 
cannot  be  recovered  upon  as  against  the  partnership  firm ;  unless  ^e 
claimant  can  prove  either  a  direct  assent  of  the  other  partners  to  the 
formation  of  the  bills,  or  circumstances  from  which  the  party  taking 
them  might  reasonably  infer  that  they  were  given  with  such  consent. 
— Frankland,  App.,  M* Gutty,  Resp.  p.  276. 

PRACTICE. 

1.  (Z^tfflierara.)— A  mandament  of  penal  interdict  (which  seems  anala- 
.  gons  to  our  a^it&  querela)  ought  not  to  issue  to  restrain  execution, 

for  reasons  that  might  have  been  offered  before  judgment  waa  pro- 
nounced. 

By  an  appeal  against  the  execution,  the  justice  of  the  original  sen- 
tence is  admitted: — Nieuwerkerk,  App.,  Reynolds,  Resp.,  p.  161. 

2.  A  court  of  Equity  will  inquire  into  the  merits  of  decrees  which  it  is 
called  upon  to  carry  into  execution  ;  and  will  not  enforce  such  as  are 
erroneous  anduiyust.— TFAiie,  App.^  Parnther,  Resp.,  p.  179. 

3.  (Mauritius.) — By  an  article  in  a  proclamation  of  the  governor  of  the 
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Mauuitius,  in  poMiiance  of  instructiont  from  tbe  secretary  for  the 
colonies,  it  was  decreed  "  that  aU  questions  relative  to  the  securities  to 
be  given  in  appeals  relative  to  their  amount,  valne,  sufficiency,  or 
reception,  should  be  decided  by  the  court  against  whose  judgment  or 
decree  an  appeal  to  his  majesty  in  his  privy  council  should  be  made." 
The  court  below  having  refused  to  allow  an  appeal,  on  account  of 
the  insufficiency  of  the  security  tendered  for  the  prosecution  of  it, 
tile  privy  council  declared  they  had  no  jurisdiction,  and  dismissed  a 
petitioD^  by  the  appellants,  for  the  reversal  of  the  decree,  with  costs. 
— Cmmhemon^  Petr.,  Egroignard^  Resp.,  p.  251. 

4.  (Demerara*) — An  order  in  council,  altering  the  mode  of  appealing, 
was  promulgated  on  the  14th  of  tbe  month.  An  appeal  from  a  judg- 
ment obtained  on  the  Ist,  was  held  to  be  subject  to  the  practice  exist- 
ing previously,  and  not  to  the  order. — Craig y  Petr.,  Shandy  Resp. 
p.  253. 

dw  {Jersey.) — The  privy  council  having  sent  a  reference  to  the  court  bel- 
low for  a  certificate  on  a  point  of  their  practice,  refused  to  allow  tlie 
certificate  to  be  disputed  at  the  hearing,  on  grounds  which  might 
have  been  alleged  in  a  petition,  supported  by  affidavits,  complaining 
of  the  certificate,  and  asking  for  a  fresh  reference ;  but  which  peti- 
tion could  not  then  be  allowed. — Le  Quettie,  App.,  Nicoiii^  Resp., 
p.  267. 

6.  {Gibr4dtar,)^An  appeal  cannot  be  instituted  on  the  mere  ground 
that  the  court  below  discredited  the  witnesses  produced  by  either 
party. — Santacana,  App.,  Ardevol,  Resp.,  p.  269. 

7.  Semble, — ^That  objections  cannot  be  made  before  the  Privy  Council 
on  appeal,  which  were  not  made  in  tbe  court  below. — Frankland,  App., 
M' Gusty,  Resp.,  p.29d. 

And  see  Foreign  Judohent  ;  Mortgage,  3. 

QUARTERLANDS. 

(Isle  of  Man.) — By  an  act  of  Tynwald,  a  wife  may  devise  her  share  of 

viands  of  thd  tenure  of  quarterlands,  purchased  by'her  husband,  in 

fhvor  of  him,  olr  her  lawful  issue'.     If  she  makes  such  a  devise  to  him, 

he  takes  as  devisee,  and  cannot  dispose  of  the  lauds  by  will,  which 

he  might  otherwise  have  done. — La  Mothe  v.  La  Mothe,  p.  271. 

[By  the  law  of  the  island,  quarterland  which  has  passed  one 
descent,  or  to  which  the  title  is  by  devise,  cannot  be  disposed  of  by 
will.  Any  proprietor  may  pass  it  by  deed,  but  only  the  first  purcha- 
ser (whieh  appears  in  the  Manks  laws,  always  to  mean  purchaser  for 
a  valuable  consideration),  has  the  power  of  doing  so  by  will.] 

WILL. 

1.  {CalcuUd.) — ^Where  a  Hindoo,  by  will,  directed  a  temple  to  be  built 
at  one  place,  and  a  religious  work  to  be  performed  at  another,  it  did  not 
follow  that  the  work  meant  a  temple  ;  and  it  was  referred  to  the  mas- 
ter to  enquire  whether  there  are  any  cheaper  religions  buildings  than 
temples.*— Jlftt//t>A  r.  MulHck,  p.  245. 
VOL.  V.  n 
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9.  Where  a  testator  directed  a  ghaunt  (a  landing*place  on  a  river)  to 
be  made,  it  was  referred  to  the  master  to  enquire  whether  all  ghaunts 
'  must  be  consecrated. — S.  C. 

3.  Where  a  testator  directed  his  executors  (two  of  his  sons,)  to  i>erform 
'  his  obsequies  in  a  suitable  manner ;  and  that  on  the  performance  of 
any  religions,  or  other  act,  they  should  give  notice  to  their  six  bro- 
thers, and  the  '*  eight  should  perform  the  act  collectively ;  otherwise, 
the  two  should  do  whatever  they  thought  proper ;  and  should  any 
raise  objections,  they  should  be  inadmissible :"  the  clause  was  held  not 
to  give  the  executors  a  power  of  incurring  any  expence  they  might 
think  proper,  and  it  was  referred  to  the  master  to  ei/^uire  what,  acr 
cording  to  the  usages  of  the  Hindoos,  should  be  expended  in  the  ob- 
sequies of  a  person  of  the  caste  and  fortune  of  the  testator.    S.  C. 
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Budgenv.  Burr,  lOB.  &C.457. , Practice,  3 


• 
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Canev.  Roch,  7Bing..22e ...-. ; '..•'....  I^evise,  a 

C&rtev  ▼.  Whalley,.!  B.  &  Adol.  11 ;'  1 L;  &  W.  297 Pannei^ip 

Claik  v.  Denton,  1  B.  &  Adol.  92 Bye-Law 

Conserraton  of  Tone  River  v.-Ash,  10  B^  &  C.-349 ^ . . .  Corporation,  2 

Cooper  V.  Hawkes,  1  C.  &  J.  219. PnctiGe,  12 

Cotton  ▼.  James,  1 B.  &  Adol.l28i .  i Probable  Cause 

Cunningham  V.  Ree8>  1  Tyrw.  1 Practice,  9 

Davis,  demandant';  Dawson,  tenant;  Evans,  vouchee,  7Bing.  149..  ..Practice,  6 

Daviav.Dale,  IL.  &  W.  91........... Bankruptcy,  3 

Davis  V.  Eyton,  7  Bing.  154. «.  .••.... .  Emblements 

Davison  v.  Franklin,!  B.'&  Adol.  142 Warrant  of  Attorney,  I 

Davis  v.  Shapley,  id.  54.  • Bankruptcy,  I 

•  •        •    •    ■  •    •  •  .      •  . 

Doedem.  Ashlin  v.  Summerset,  id.  135. • • Notice  to  Quit 

Doe  dem.  Moreton  v.  Fossick,  1  B.  &  Adol.  186 Devise,  1 

Doedem.  Wigan  v.  Jones,  10  B.  &  C  459 • Power 

Doe  V.  Reynolds,  id.  481 • « ; Prisoner 

Doubleday  v.  Muskett,  7  Bing,  1 10 •  •  .Joint  Stock  Company,  I 

Dowbiggin  v.  Harrison,  10  B.  &  C.  480 Abateinent 

Dudley  Canal  Comp.  v.  Grazebrook,  1 B.  &  Adol.  59 •...'...  Canal  Act 

Duveigierv.  Fellows,  1  L.  &  W.  344 Joint  Stock  Comp.  2 

Evans  V.  Foster,  1  B.&  Adol.118;  1L.&W.285 Demurrage 

Ewing,  in  re,  1  C.  &  J.  151 ;  1  Tyrw,.  91 •  •  • Legacy  Duty 

Ezparte  Blackmore,  1  B.  &  Adol.  122 ^ Sepulture 

Ezparte Matthews,  id.  160 Attomey,2 

Fisher  V.Clements,  lOB.  &C.  472. Libel 

FUntT.Flemyng,  lB.&AdoL45;  1  L.&  W.257 Insurance,  1 

Foster  V.  Charles,  7Bing.l05«« «.... Deceit,  1,2 

Furnish  V.  Swann,  10  B.  &C«-458r * i Procedendo 

Gin  V.  Lougher,  1  C.  &  J.  170  ;  1  Tyrw.  121 Attorney,  4 

Hamilton  V.  Pitt,  7Bing.230.. Costs;  Practice,  8 

Harrison  v.  Hodgson,  10  B.  &  C.  445 Trespass 

Haydon  v.  Williams,  7  Bing.  163 • Evidence,  5  ;  Limit.  Stat,  of 

Henshaw  v.  Woolrich,  1  C.  &  J.  150. « Practice,  11 

Heudeiboorck  v.  Langton,  3  B.  &  C.  546 Highway,  3 

Hesse  V,  Albert,  3M.&R.406 Husb.&  Wife,2 

Higgios  V.  Willis,  3M.&R.382 Award 

Holmes  V.  Senior,  7  Bing.  162 Practice,  7 

Horsfall  V.  Fauntleroy,  1  L.  &  W.340 Prin.fic  Agent 

Hunter  V.  Leathley,  id.  244. Insurance,  5 

Imperial  Gas  Co.  v.  Clark,  7  Bing.  95. Evidence,  3 

Isaac  ▼.  Impey,  iO  B.  &  C.  442 * Bankrupt 

Jobson  V.  Forster,  1  B.  &  Adol.  6 Administrator 

Jones  r.Ld.  Tumour,  1  L.&  W.318 Bill  of  Exch.  2 

B  2 
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JooM  V.  SimpioD,  iaAcJ.174;  ITynr.dS Notice 

Ladd  ▼•  Arombokli,  (of  WUion)  1  C.&  J.281.  n. ;  1  Tyrw.18 Practice,  13 


Maaley  v.Mayiie,  3M.&  E*381. ••.•••Practice,  14 

Mannv.Lent,  1L.&W.320 BUlof£xcb.3 

Mastenv. Barnwell,  7  Bmg.224 •••• New  Trial 

Middleton  V.  Meltoa,  10  B.  &C.dl7.«..« £videncer^ 

Mellin  V.  Kelshaw,  1C.&J.184;  1  Tyrw.  109 Trover 

Morgan  V.  Curtis,  3M.&R.  389 Pew 

Morgan  V.  Jones,  1C.&J.162;  lTyrw.21 Promissory  Note,  3 

Morley  v.  Hay,  3  M.  &  R.  396 .«  Stoppage  in  Transitu 

Naish,  in  mre.  df,'7Bing.  150 ••••••••• Usury 

Newberry  v.  Colvin,  1  C.  &  J.  192 ;  1  Tyrw.  66  ;  7  Bing.  190. 

Charter-party;  Ship-owners 

Perreira V.  Jopp,  lOB.&G.  462.n BiUofExch.4 

Pewtress  V.  Harvey,  I  B«&  AdoU  16,4. ProhibitioB 

Phillips  ▼.  Maile,  7  Bing.  133.  •••••••• «• • , .Enclosure  Act 

Pitt V.  Eldred,  IC.&J.  147;  1  Tyrw.  128 Practice,  10 

Power  ▼.  Butcher,  lOB.&C.  329. •Insurance,  3 

Renteria  V.  Kuding,  1L.&W.274 •Bill  of  Lading 

Rex  v.  Com.  of  Sewers  for  Tower  Hamlets,  I  B.  &  Adol.  232.  •  Commissioners,  &c. 

Rex  V.  Bingham,  1  C.  &  J.  246. •••Rule  of  Court 

Rex  V.  Grout,  1  B.  &  Adol.  104.  •• Corporation,  1 

Rex  V.  FliAtam,  id.  227. Husband  &  Wife,  1 

Rex  V.  Inhab.  of  Barnes,  id.  113 • ••Poor  Rates 

Rex ▼.  Inhab.  of  Corfe Mullen,  id.  211.     ••• • Settiement,  8 

Rex  V.  Inhab.  of  Coleorton,  id.  26 • • •••  .Settiement,  9 

Rex  v.  Inhab.  of  Frome  Selwood,  id.  207 Settiement,  7 

Rex  V.  Inhab.  of  Great  Bentiey,  10  B.  &  C.  621. .  •  • • Settiement 

Rex  V.  Inhab.  of  Lower  Heyford,  1  B.  &  Adol.  76 • Settiement,  6 

Rez  ▼.  Inhab.  of  Merthyr  Tidvil,  id.  29 •..•.•••*..••  .Settiement.  2 

Rex  V.  Inhab.  of  Otiey,  id.  161 • • .Settiement,  3 

Rex  V.  Inhab.  of  St.  Maiy,  Beverley,  id.  201 Settiement,  10 

Rex  V.  Inhab.  of  Stow  Bardolph,  id.  219 Settiement,  4 

Rex  V.  Inhab.  of  Tilliogham,  id,  180 Settiement,  5 

Rex  V.  Inhab. of  Tibshelf,  id.  190 •.•..••«..•••••  .MaiTiage 

Rex  V.Jones,  1  C.  &J.  140 • Extent 

Rex  V.  Justices  of  Gloucestershire,  1  B.  &  Adol.  1.  •••••••••••••.••..  Overseer 

Rex  v^  Justices  of  Kent,  10B.&C.477. ••Highway,2 

Rezv.  Mellor,  1  B.&  Adol32. Highway.  1 

Rex  v,  NichoU,  id.21..«.« • •..•••• Indictment 

Rex  V.  Sawyer,  10  B.  &  C.  486 Corporation,  3 

Rex  V.  Scriveners'  Company*  id.  511. .• .Notary 

Rtzv.  Sheriff  of  Devon,  I  B,  &  Adol.  159 ••• Practice,  2 
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Ktx ▼. Wakielin,  IB.^Adol.SO • QuoWantiito 

Bezr.  Watts,  id.  166.    ..« Writ  of  Aiiulaood 

Rex  ▼.  Wettwood,  7  Biog.  1 • ••... .Corporation,  4 

Ricketts  v.  Lewis,  I  B.  &  Adol.  197 Costo  in  Error 

Ridout  V.  Bristow,  1  C.  &  J.  ^1 ;  1  Tjtw.  84 Promissoiy  Note,  2 

Roe  dem.  Doiant  v.  Moore,  7  Bing.  124. Practiee^  6 

Rotheiy  V.  Mannings,  1  B.  &  Adol.  15 ••••... ..Attorney,  I 

Sayer  ▼.  Garrett,  7Bing.  103 ^ Witnesa 

Scott  V.  Larkin,  id.  109 Practice,  4 

Servante  V.James,  10  B.  &C.410....... Covenant,  1 

Skee  V.  Cokon,  id.  483 Arbitration 

Smith  V.  Hanell,  id.  355.  « • London  Courts  of  Requests 

Stanifortfa  v.  Lyall,  7  Bing.  169 Covenant,  2 

Taylor  V.  Clow,  lB.&Adol.223 BaU 

Tregoning V.  Attenborougfa,  7 Bing. 97. Pawnbrokers' Act 

Vacher  v.  Cocks,  1  B.  &  Adol.  145. •  •• Evidence,  1 ;  Nonsuit 

Walker  v.  Moore,  10  B.  &  C.  416.. Vendor  &  Pnichaspr 

Wardv.  Weeks,  7  Bing.  211 Slander 

Ware  V.  Cann,  10B.&C.433 • Devise,  2 

Wayman  v.  Hflliard,  7Bing.  101.. •• Evidence,  4 

Wfightv.  Nvttall,  lOB.&C.  492 • Attorney,  3 

Young  V. Timmings,  1C.&J.148;  ITyrw.  15 Bankruptcy,  2 


Equity* 

V.  Adams,  I  Y.  117 Accommodation  Bill 

Beastall  v.  Swain,  1  Tam^  288 Specific  Performance,  2 

Dorchester,  Lord,  v.  Earl  of  Effingham,  1  Tam.  279 •  •  Executor 

Dowbiggin  V.  Bourne,  1  Y.  111.... ...Principal  and  Surety 

Fairfax  V.  Holdsworth,  1  Y.  79 Tithes,  6,7 

Fletcher  V.  Birch,  1Y.22 • Practice,  1 

Fowlerv.  Hunter,  3  Y.&  J.506 Power,  1,2,3 

Frederick  V.  Coxwell,  3  Y.  &  J.  514 Specific  Performance,  3 

Goodchild  V.  Fenton,  3  Y.  &  J.  481 7 ~. Will 

Hall,  plaintiff,  and  Mannin,  defendant,  (in  error,)  3  Bligh,  1 . .  Unsoundness  of  mind 
'Houghton  V.  Tate,  3  Y.  &  J.  486 Voluntary  Conveyance 

In  mve.  of  the  Charity  of  Joseph  Franklin,  3  Y.  &  J«  544« Legacy  Duty 

>n,Lord,r.Pugh,  lY.  125.... r. • ....Tithes^  9^ 
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littHard  v.  Aiiistie,  3  Y.  &  J.  548 .Tithes,  10 

Lonsdale  v.  Heaton,- 1  Y.  58.  72 .Tithes,  3, 4, 5 ;  Solicitor  and  Client 

Masters V.  Fletcher,  lY. 25....... Titheis,  1,2 

O'Neill,  app.,  Fitzgerald,  resp.,  3  Bli.  24 Jurisdiction 

RavaM  v.  Russell,  1  Y«  9 Statute  of  Limitations 

9poDg,  app.,  Spong,  resp.,  3  Bli.  84. Specific  Devise 

Statham  v.  The  Trustees  of  the  Liverpool  Dock,  3  Y.  &  J .  565 . .  Landlord  and  Tenant. 

Stewart  v.  Nicholls,  1  Tarn.  307 Practice,  2 

...  , .  - 

Warren  v.  Richardson,  1  Y.  1 Specific  Performance,  1 

Young  V.  Merchant,  3  Y.  &  J.  467 Tithes,  9 


Bankruptcy, 

Bayly,  exparte,  in  mre.  of  Bayly,  Montague  6l  M' Arthur,  4dd.  •  •  .Supersedeas,  2,  3 

Caldecott,  exparte,  in  mre.  of  White,  id.  433 • Attestation,  1, 2 

Davisond,'  in  the  Are.  of,  id.'  443. . . .'. •  •  • .  •  Commitment 

Dodgson, exparte,  in  mre.  of' Kendall,  id  443.. • Proof,  4 

Eagle,  exparte,  in  mre.  of  Gibbins,  id.  422 Proof,  1 

Gane,  exparte^  in  mre.  of  Keel,  id.  339 •Supersedeas,  1 

Holland,  exparte,  in  mre.  of  Maish,  id.  339 • « •  •  .Proof,  5 

Kirby,  exparte,  in  mre. of  Pottinger,  id. 440. 405. .  Auxiliary  Comm. ;  Commissioner 

Lewis, exparte,  in  mre.  of  Charman,  id.  426. •• •• Proof,  2 

Rhode,  exparte,  in  mre.  of  Rains,  id.  430.  • ; Proof,  3 

Taylor,  exparte,  in  mre.  of  Taylor,  id.  427 Practice,  1 

Vittery,  exparte,  in  mre.  of  Pomeroy,  id.  435. .•••••••• •••..  Practice,  2 

White,  exparte,  in  mre.  of  Heyward,  id.  446  ••.••....•••••  Country  Commission 


Privy  Council. 

Cambemon,  petitioner,  Egroignard,  resp.,  Knapp,  251. •  Practice,  3 

Craig,  petitioner,  Shand,  resp44id.253 • Practice,  4 

Edwards,  app.,  Ro&ald,  resp.,  id.  259 Bankrupt 

Frankland,  app.,  M'Gusty,  resp.,  id.  274. 275. 299 . .  Foreign  Judgment ;  Partners ; 

Practice,  7 

Hugenholtz,  app,,  Watson,  resp.,  id,  170 Colonial  Currency 

Justices  of  the  Court  of  Common  Pleas  at  Antigua^  in  re,  id*  267  • Bamster 
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La  Mothe  V,  La  Mothe,  id.  271 ^. • Qaarterlands 

LeQuesne,  app.,  Nicolli,  resp.,  id.  257 •••••••••••••  Practice,  6 

Mallick  V.  Mullick,  id.  245 , Will,  1,2,3 

Nieuwerkerk,  app.,  Reynolds,  resp.,  id.  151 Practice,  1 

Santacana^  app.,  Ardevol,  resp.,  id.  269  •• • Practice.  6 

Shand,  app.,  Brereton,  resp.,  id.  160. ••....  Mortgage,  I 

Simpson,  app.,  Brereton,  resp.,  id.  162 Mortgage,  2 

Simpson,  app.,  Forrester,  resp.,  id.  231  .••• «•• Devise 

White,  app.,  Pamther,  resp.,  id.  179. Dower  ;  Mortgage,  3 ;   Practice,  2 


ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(I  William  IV,  —  Continued.) 

Cap.  1. — An  Act  to  apply  the  Sum  of  Three  millions  out  of  the  Consoli- 
dated Fund,  to  the  Service  of  the  Year  One  thousand  eight  hundred 
and  thirty.  [10th  December,  1830.] 

Cap.  2. — An  Act  to  provide  for  the  Administration  of  Government,  in 
case  the  Crown  should  descend  to  Her  l^yal  Highness  the  Princess 
AlexandrinaYictoria,  Daughter  of  his  late  Royal  Highness  the  Duke 
of  Kent,  being  under  the  age  of  Eighteen  Years,  and  for  the  Care 
and  Guardianship  of  her  Person.  [23d  December,  1830.J 

Cap.  3. — An  Act  to  amend  an  Act  of  the  last  Session,  for  the  better 
Administration  of  Justice,  so  far  as  relates  to  the  Essoign  and  Ge- 
neral Return  Days  of  each  Term,  and  to  substitute  other  Provisions 
in  lieu  thereof;  and  to  declare  the  Law  with  regard  to  the  Duration 
of  the  Terms  in  certain  Cases.  [23d  December,  1830.J 

S.  I.  So  much  of  the  act  I  W.  4.  c.  70.  as  relates  to  the  appoint- 
ment of  essoign  days,  is  repealed. 

S.  2.  Writs  returnable  before  the  courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  on  general  return  days,  which  shall  be  made  re- 
turnable after  the  1st  of  January,  1831,  may  be  made  returnable  on 
the  third  day  exclusive  before  the  commencement  of  the  term,  or  on 
any  day,  not  being  Sunday,  between  that  day  and  the  third  day  ex- 
clusive before  the  last  day  of  term  ;  the  day  for  appearance  to  be  the 
third  day  exclusive  after  such  return,  or  in  case  the  third  day  shall 
fall  on  a  Sunday,  then  on  the  fourth  day. 

S.  3.  Where  the  day  of  the  month  on  which  any  term  is  to  end 
shall  fall  on  a  Sunday,  the  following  Monday  to  be  the  last  day  of 
term ;  and  in  case  any  of  the  days  between  the  Thursday  before  and 
the  Wednesday  next  after  Easter  fall  within  Easter  term,  such  days 
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to  be  deemed  a  part  of  such  term,  although  there  be  no  aittiog«  ia 
bapc  on  such  intervening  days. 

S.  4.  All  indictments  and  criminal  informations  depending  in  any 
of  the  courts  abolished  by  the  above-recited  act,  shall  be  delivered 
by  the  officer  havihg  custody  thereof  to  the  clerk  of  assize  of  the 
county  in  which  they  are- depending,  at  the  next  general  assize  and 
oyer  and  terminer,  and  be  proceeded  in  as  if  commenced  at  an  as- 
size or  oyer  and  terminer  in  the  same  county :  and  all  real  actions 
depending,  and  all  pleas  and  proceedings  thereon,  shall,  at  the  re- 
quest of  the  demandant  or  tenant,  be  forthwith  transmitted  by  the 
officer  having  custody  thereof  unto  the  office  of  the  prothonotaries  of 
the  court  of  Common  Pleas,  and  be  proceeded  in  as  if  commenced  in 
that  court :  and  all  informations  in  the  nature  of  quo  warranto,  and 
pleas  and  proceedings  thereon,  depending  in  any  of  the  said  abolished 
courts,  shall,  at  the  request  of  the  relator  or  defendant,  be  transmit- 
ted by  the  officer  having  the  custody  thereof  into  the  Crown  Office  of 
the  court  of  King's  Bench,  as  if  it  had  been  commenced  in  that  court: 
such  delivery  and  transmission  to  be  made,  certified,  and  signed, 
without  fee. 

S.  5.  Recoveries  of  lands  may  be  suffered  in  the  courts  of  the 
mayor  of.  Chester,  as  heretofore;  and  fines  may  be  levied  on  writs 

.  issued  out  of  the  court  of  Chancery,  instead  of  the  court  of  Exche- 
quer of  the  county  palatine  of  Chester. 

S.  6.  Provides  that  such  fines  may  be  reversed  upon  writs  of  error 
to  be  sued  before  the  court  of  Common  Pleas. 

Cap.  4.-7:An  Act  to  render  valid  Acts  done  by  the  Governor  of  aay  of 
His  Majesty's  Plantations  after  the  Expiration  of  his  Commission  by 
the  Demise  of  His  late  Majesty,  and  to  extend  the  Period  within 
which  the  Patents  of  Governors  of  Colonies  shall,  on  any  future  De- 
mise of  the  Crown,  become  vacant,  and  to  provide  for  the  longer 
Duration  of  the  Patents  of  Governors  after  the  Demise  of  the  Crown. 

[23d  December,  1830.] 

Cap.  5.— An  Act  to  apply  the  Sum  of  One  million  eight  hundred  and 
fifty  thousand  Pounds  out  of  the  Consolidated  Fund  to  the  Service  of 
the  Year  One  thousand  eight  hundred  and  thirty  ;  and  to  appropriate 
the  Supplies  granted  in  this  Session  of  Parliainent. 

[23d  December,  1830.] 

"Cap.  6. — An  Act  to  continue,  for  the  term  of  Six  Calendar  Months, 
'  all  such  Commissions,  Appointments,  Grants,  or  Patents  of  Offices  or 
Employments,  Civil  or  Military,  as  were  in  force  at  the  time  of  the 
Demise  of  His  late  Majesty  King  George  the  Fourth,  and  have  not 
been  superseded,  determined,  or  made  void,  during  the  Reign  of  His 
present  Majesty.  [23d  December,  1830.] 
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ACCOUNT  OF  THE  VARIOUS  MINISTERIAL  OFFICERS  ATTACHED 

TO  THE  FRENCH  COURTS. 

(From  a  Correspondent,) 

Paris,  lOth  /omwry,  1831. 

All  persons  whost  services  are  nteessaiy  iii  the  prosecutioo  of  a  law-suit,  and  who 
are  compellable  to  act  when  called  upon,  are  called  by  ns  '*  officien  ministirieU." 
These  are  huistiers,  avou^t,  notaires  and  greffiers,  With  the  office  of  gre6ier»  I  have 
at  present  nothing  to  do ;  you  are  aware  that  there  is  one  attached  to  each  court,  to 
take  notes,  take  cai%  of  the  original  judgments,  and  deliver  copies  when  necessary. 
Notaries  receive  all  acts  {octet)  of  convention  between  individuals,  such  at  sales^  leases, 
partnerships,  mortgages,  &c. ;  they  prepare  these  acts,  and  if  the  case  require  it,  may 
take  the  opinion  of  an  advocate.  Thus  the  notaries  discharge  in  part  the  duties  of 
your  attorneys.  They  moreover  keep  the  originals  of  all  acts  that  have  been  eie- 
cuted  in  their  presence/  and  deliver  copies  to  those  who  are  interested  in 
them  ;  but,  it  is  necessary  to  inform  you  that  a  great  number  of  conventions  may 
be  entered  into  by  acts  privately  executed,  that  is,  signed  solely  .by  the  contract- 
ing parties,  and  it  will  easily  be  understood  that  if  two  parties  wish  to  enter  into  a 
private  mgreement,  they  may  consult  whom  they  choose  in  the  drawing  up  of  the 
final  instrument,  either  notary,  advocate,  or  avou4 .  The  number  of  notaries  is  limited  ; 
they  are  divided  among  the  different  provinces,  with  referenee  to  population ;  there 
may  be,  perhaps,  about  4000  of  them  jn  France. 

The  Huissiers,  who  in  ancient  time  were  called  tergents,  are  the  official  agents  of 
the  parties  for  all  extra-judicial  purposes  ;  it  is  they  who  at  the  instance,  and  in  the 
name  of  the  parties,  serve  the  summonses,  make  tenders,  enter  protestations,  &c., 
signify  decrees,  and  enforce  their  execution ;  their  number  is  also  limited. 

And  now  we  come  to  the  principal  topic  of  this  letter —  the  Aydu^.  In  all  civil 
suits,  except  before  the  juges  de  paix  and  the  commercial  courts,  the  parties  can 
Appear  "only  by  a&  avbtt6 — not  that  the  avou6  is  entitled  to  address  the  court;  gene« 
rally  speaking,  this  privilege  is  positively  denied  him ;  he  is  only  permitted  to  address 
the  court  pour  prendre  det  eonclunont,^  that  is,  to  state  the  claims  and  objections  of 
his  client.  But  froin  the  moment  the  avou^s  are  named,  they  take  the  whole  ma- 
nagement of  the  case ;  all  documents  are  interchanged  between  them,  and  all  acts  of 
procedure  are  signed  by  them.  In  all  ordinary  cases,  the^  unfold  the  claim  by  a  sort 
of  memorial  addressed  to  the  courts,  commonly  called  a  requ4te.  When  the  avou<^ 
has  notified  his  requite,  and  had  the  requite  of  the  adverse  party  notified  in  turn,  ha 
delivers  a  summary  of  all  the  proceeding  to  the  advocate,  which  is  called  le  doseUrj 
to  this  he  adds  such  remarks  as  may  be  necessaiy,  and  sometimes  -con- 
sultations take  place  betweep  the  counsel,  the  avou6,  and  the  client.  -  In  Paris, 
it  rarely  happens  that  the  client  communicates  with  any  but  the  avou^,  the 
avou6  selecting  the  advocate  and  paying  him  his  fees.  Except  in  rery  important 
cases,  it  seldom  happens  that  a  party  communicates  immediately  with  the  adrocate* 

>  Sec  the  Forms,  Vol.  I.  p.  603,  et  seq. 
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In  many  of  the  towns,  the  practice  is  wholly  diiFerent ;  the  parties  know  only 
the  advocate ;  he  selects  the  avou^,  and  has  the  general  direction  of  the  case. 
Themumber  x>f  avoues  is  fixed,  and  their  appointments  are  private  property ;  which^ 
at  their  death,  devolve  on  their  heirs,  and  which  may  be  sold,  subject  to  the  ap- 
proval of  the  government.  Partnerships  consisting  of  many  members  are  of  rare 
occurrence,  but  not  without  precedent,  amongst  the  avou^s.  To  qualify  a  person  for 
the  office  of  ayou6,  he  must  have  studied  civil  jurisprudence  and  procedure  for  a  year, 
and  have  undergone  an  examination  ;  he  must,  moreover,'  have  been  employed  as 
clerk  to  an  avou6  for  five  years  at  the  least,  that  is  to  say,  two  years  at  least  as  prin- 
cipal, and  the  remaining'  time  as  inferior,  clerk.  There  are  3600  avou6s,  of  whom 
400 'belong  to  the  cours  royales,  and  3200  to  the  courts  of  first  instance.  At  Paris 
we  have  150  avou^s  in  the  court  of  first  instance,  and  60  in  the  cour  royale  ;  they 
were  formerly  more  numerous,  but  throughout  France  they  have  been  successively  re- 
duced, by  substituting  one  avou6  in  the  place  of  two  till  the  number  was  definitively 
fixed.  The  social  rank  of  the  avou6  is  not  the  same  throughout  the  whole  country  ; 
in  Paris,  as  you  know,  we  enjoy  a  perfect  freedom  from  exclusiveness.  Their  education 
is  generally  good,  and  yet  they  often  cany  into  society  a  tone  not  the  best  in 
the  world,  w;hich  also  is  not  unfrequently  the  oase  with  the  avocat.  In  the  provinces, 
where  the  distinction  of  ranks  is  much  more  marked,  the  avou6s  have  the  same  rank 
as  the  attorneys  in  England.  I  should  state,  however,  that  the  avoues  having  the 
privilege  of  pleading  in  the  courts  which  have  no  fixed  bar,  and  which  are  not  of  un- 
frequent  occurrence,  in  that  case  sometimes  rank  as  advocates.  Two  of  them  have 
been  elected  members  of  the  chambei^  of  deputies ;  but  it  may  be  stated  as  a  ge- 
neral proposition,  that  avou^  belong  to  what  we  term  the  middle  class.  The  annual 
receipts  of  an  avou6  in  the  court  of  first  instance  at  Paris  are  from  15,000  to  30,000 
francs,  seldom  more,  seldom  less.  An  office  {etude)  of  first  instance,  previous  to  the 
late  disturbances,  fetched,  at  Paris,  from  150,000  to  300,000  francs.  There 
is  one  instance  of  the  place  of*  avou6  selling  for  360,000  francs.  The  of- 
fices  of  avou6s  of  the  cour  royale  of  Paris  fetch  from  60,000  to  200,000  francs. 
If  anything  be  calculated  to  throw  disfavour  upon  the  profession  of  avoues,  it  is  the 
general  and  pretty  well  founded  opinion  of  their  avidity,  and  of  their  propensity  to 
create  unnecessaiy  expences,  with  a  view  of  adding  to  their  incomes.  This  evil  is 
particularly  felt. in  the  sales  which  are  made  before  the  courts. 

We  have  besides  a  class  of  men  of  a  far  more  dangerous  description  than  the 
avou6s ;  I  mean  those  whom  we  tetm  "  agens  d'affaires,'*  These  agents  are  not 
ministerial  officers,  but  undertake  agencies  for  individuals  in  every  species  of  business, 
judicial,  ministerial,  or  otherwise;  they  solicit,  on  behalf  of  others,  pensions  from 
government,  undertake  the  settlement  of  accounts,  place  money  at  interest,  make 
purchases  and  manage  sales.  They  institute  suits,  and  select  advocates  and  avoues ; 
but  they  only  stand  in  the  place  of  the  parties  by  virtue  of  a  procuration  they  obtain 
from  them.  These  agents  are  knaves  almost  to  a  man,  and  as  it  is  impossible  to 
suppress  them,  it  is  this  cause  principally  which  induces  us  to  retain  the  avoues,  inas- 
much as  it  is  better  to  entrust  suitors  to  men  ilubject  to  a  certain  controul, 
and  who  are  compelled  to  give  security  to  the  government,  than  to  abandon  them 
to  the  discretion  of  these  "  agens  d'afiaires."  These  agents  are  considered  in  France 
as  exercising  a  calling  (industrie),  and  as  such  an  held  liable  to  the  duty  to  which 
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all  callngs  are  liable,  and  iv^hich  we  term  'patents,  *  They  forni  partnerships  amongf^ 
themselves,  &c.  Again,  the  employment  of  avou^s  being  prohibited  in  the  courts  of 
commerce,  the  parties  empower  a  class  of  these  agens  d'affaires,  recognised  and  ap-' 
proved  by  the  courts  ;  these  are  trailed  agries.  They  are  the  avou6s  of  the  commer-  • 
cial  courts^  but  their  services  are  not  indispensable ,  a  party  may  conduct  his  case  in 
person,'  or  employ  any  one  he  likes.  The  agrees  are  little  better  than  the  agens' 
d'affaires.  In  the  courts  called  Justices  de  Paix,  it4s  these  agens  d'affaires,  or  the' 
huissiers,  who  usually  plead;  the  avou^  cannot  be  employed  there,  and  the  ad-' 
vocate  will  rarely  condescend  so  low.  * 

[Since  the  former  part  of  this  Number  was  in  print,  Mr.  Quin's  pamphlet  on  the 
Local  Court  Bill,  &c.,  with  a  brief  account  of  the  Local  Coui-ts  of  France,  &c.  has 
appeared ;  and  understanding  the  Author  to  be  a  clever  and  well-informed  man,  we 
lost  no  time  in  referring  to  it.  The  part  relating  to  France  is  really  so  crowded  with 
inaccuracies,  that  one  hardly  knows  which  to  single  out  for  exposure.  The  following 
paragraph,  however,  on  a  subject  on  which  it  was  most  easy  to  be  accurate,  may  be 
taken  as  a  fair  sample. 

"  The  judges  of  peace  have  the  power  of  deciding  judicially,  and  without  appeal, 
in  all  causes  up  to  the  value  of  fifty  francs ; — and  with  appeal,  in  all  casei  relating 
to  personal  property,  dams^  done  to  fields,  the  posse^on  of  houses  and  farms,  and 
disputes  between  masters  and  their  domestic  servants  or  labourers.  Tribunals  of 
commerce  are  established  for  cases  arising  out  of  mercantile  affairs.  The  attendance 
of  avou^s  is  not  necessary  in  the  courts  of  the  judges  of  peace,  and  is  especially  forbid-, 
den  in  those  of  commerce;  but  in  both,  certain  persons  are  admitted,  who,  without 
being  imposed  upon  the  parties,  fulfil  functions  veiy  nearly  similar  to  those  of  the 
avouit*  From  the  tribunal  of  commerce,  appeals  lie  to  the  civil  section  of  the  royal 
courts,  of  which  I  shall  presently  speak ;  from  the  courts  of  peace,  appeals  lie  to  the 
tribunals  of  first  instance,  which  have,  moreover,  original  jurisdiction  without  ap- 
peal, in  all  matters  relating  to  personal  property  up  to  the  value  of  one  hundred 
francs ;  and  with  appeal,  in  all  matters  relating  to  real  property,  the  yearly  income 
from  which  does  not  exceed  the  sum  of  fifty  francs." 

On  turning  back  (ante,  p.  51.)  it  will  be  seen  that  the  justices  de  paix  have  jurisdic- 
tion over  personal  causes  not  exceeding  one  hundred  francs  in  amount,  instead  of  all 
personal  causes  whatever  ;  that  there  is  no  appeal  from  the  tribunal  of  commerce,  in 
cases  not  exceeding  1000  francs  in  value ;  and  that  the  courts  of  first  instance  have  ju- 
risdiction of^ll  causes  whatever  not  assigned  to  the  juges  de  paix  and  the  courts  of  com- 
merce, and  decide  definitely  to  the  amount  of  one  thousand  francs.  Mr.  Quin  seems 
hardly  to  know  one  court  from  another ;  and  he  has  actually  left  matters  relating 
to  real  property  exceeding  fifty  francs  a  year  in  value,  without  any  court  at  all.  We'' 
know  very  well  how  the  last  blunder  arose ;  and  if  Mr.  Quin  will  take  the  trouble 
to  refer  to  our  First  Vol.  p.  195.,  he  will  be  in  this  matter  as  wise  as  ourselves.] 


COURTS  OF  HAMBURGH. 

{^Ante,  p.  37.) 
We  have  not  yet  been  able  to  get  together  materials  enough  for  a  full  account  of  the 
judicial  system  of  Hamburgh,  but  we  can  confidently  state  that  there  is  no  distinctooart 
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of  CQDciliatioa  beUknging^  to  it }  th«  4>uhf  courts  being.  1,  tht  two  Pr^lmn  C«ttti ; 
%,  the  liower  Court ;  3,  the  Court  fos  Commereial  Afiain ;  4,  the  Supreme  Court ; 
^,  the  High  Court  of  Appeal,  which  has  its  seat  in  Liibeck  and  decidesi  ia  the  last 
imort,  all  appeab  from  the  four  small  republics  of  Germany,  viz.,  Lubeek,  Bremea* 
Frankfort,  and  Hamburgh.  At  the  same  time,  it  should  be  stated  that  some  of 
these,  particularly  the  pretoiian  oourts.  occasioiially  appoint  arbitrators  to  arrange 
the  matters  submitted  to  them ;  hut  all  the  German  Jurists  whom  we  have  had  oc« 
Qiuuon  to  consult,  consider  this  attribute  as  bearing  a  very  slight  analogy  to  those  of 
of  a  regular  conciliator,  nor  do  they  seem  to  think  it  an  unportant  part  of  the  system. 
We  have  in  our  possession  a  formal  agreement  entered  into  in  the  presence  of  arbi- 
trators or  commissioners  of  the  kind  above  mentioned.  It  relates  to  the  estate  of  an 
intestate,  and  contains  the  following  clause :  **  Both  parties  renounce  all  further 
legal  proceedings." 


1 


EVENTS  OF  THE  QUARTER. 

Tbs  number  of  events  to  be  communicated  on  the  present  occasion  will  compel  us 
lb  bear  constantly  in  ound  that  thb  division  of  our  work  should  be  less  a  record  of 
opinions  than  of  facts ;  and  even  as  regards  facts,  a  good  deal  of  care  in  selecting 
and  condensing  will  be  necessary.  We  shall  first  enumerate  the  new  legal  appoint- 
ments. 

Within  the  hist  quarter,  Mr.  Justice  (now  Mr.  Baron)  Bayley  has  been  removed,  at 
fib  own  request,  to  the  Exchequer;*  Messrs.  Alderson  and  Taunton  have  been  ap- 


*.  We.subjoia  a  copy  (from  the  Times)  of  the  present  Chancellor's  addiess  to 
Mr*  Justice  Bayley  on  his  leaving  the  Court  of  King's  Bench,  with  the  learned 
Judge's  reply :  — 

Mr.  Brougham,  —  "  My  Lord — I  am  deputed  by  the  bar  to  express  their  very 
deep  feeling  of  regret  —  however  complete  and  unbounded  their  confidence  may  be 
in  the  residue  of  the  court  —  that  they  should  be  depnved  of  a  judge  whose  con- 
sammate  tMming,  great  integrity,  and  uniform  courtesy,  haa  given  them  the  most 
perfect  sattsfofitien  and  delight  fer  a  l(mg  series,  of  years.  At  the  same  time  tbegr 
cannot  fail  to  remember  that  it  has  been  owing  to  a  kind  of  defisrence  to  their  ex^ 
pressed  wishes  eight  years  ago,  that  this  painful  separation  —  this  tearing  asunder 
of  ties  so  dear  —  has  been  deferred  so  long." 

Mr.  Jttfttce  Bayley* —  "  I  cannot  leave  this  court  without  expressing  my  great 
obligations  to  Mr.  Brougham,  and  the  rest  of  the  gentlemen  at  the  bar,  for  the  verj 
kind  sentiments  which  they  have  unifoimly  entertained  towards  me.  I  leave  this 
place,  b^jond  all  doubt,  with  very  strong  feelings  of  regret ;  and  I  cannot  look 
back  to^  Uiat  particular  period,  to  which  Mr.  Brougham  refers,  or  indeed  to  thA 
entire  period,  now  22  years,  that  I  have  sat  in  this  court,  without  feeling  rtry  great 
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pointed  Judges  of  tbe  King's  Bench  (one  of  them  replacing  Mr.  Baron  Bajlej)  $ 
and  Mr.  Patteson,  a  Judge  of  Ute  Common  Pleu ;  so  that  each  of  the  common  law 
courts  now  consists  of  five  members.  Some  time  about  the  middle  of  November 
last  (it  is  difficult  to  fix  the  piecise  dates  of  the  appoinlments)*  Mr.  Denman  and 
Ifr.  Home  became  Attorney  and  Solicitor  General  in  the  room  of  Sir  James  Scai^ 
lett  and  Sir  Edward  Sagden ;  and  Mr.  Brougham  became  Lord  High  Chencellor 
in  the  room  of  Lord  Lyndhurst.  Messrs.  Taunton,  Alderson,  Patteson,  Denman, 
and  Home,  received  the  customary  honour  of  knighthood ;  and  Mr.  Brougham 
was  elevated  to  the  peerage  by  the  title  of  Baron  Brougham  and  Vaux.  Within 
these  few  days,  Lord  Lyndhnrst  has  been  appointed  Chief  Baron  of  the  Exchequer 
in  the  room  of  Sir  William  Alexander,  who  retires. 

These  changes  imd  promotions  appear  to  have  given  pretty  general  satisfaction, 
except  the  elevation  of  Lord  Brougham.  All  the  new  judges  (particularly  Mr.  Jus- 
tice Patteson)  were  highly  esteemed  for  learning  and  ability  at  the  bar ;  and  we 
have  not  heard  any  complaints  of  the  recent  change  of  the  law  officers  of  the  crown. 
Of  the  present  solicitor-general,  indeed,  the  public  know  little  except  by  professional 
repute ;  but  the  high-toned  liberality  and  comprehensive  views  of  Mr.  Denman  are 
already  showing  to  the  greatest  possible  advantage  in  contrast  with  the  naiiow- 
mindedness  and  fretful  self-sufficiency  of  his  predecessor.  Lord  LyndhursVs  appoint* 
men!  to  the  Exchequer,  as  well  as  Mr.  Baron  Bay  ley's  removal  to  it,  will  be  hailed 
with  satisfaction  by  all  who  know  how  much  the  putting  of  the  three  courts  on  a  par 
will  contribute  to  the  efiectiveness  of  all.  The  supposed  degradation  submitted  to 
by  Lord  Lyndhurst  is  a  matter  of  private  feeling  with  which  tbe  public  have  nothing 
to  do,  though  we  think  he  has  acted  wisely  in  sacrificing  it ;  if,  as  wie  hear,  he  has 
once  again  sold  his  party  (we  do  hot  say  his  principles)  for  place,  no  terms  are  too 
strong  to  stigmatiie  him ;  but  he  may,  notwithstanding,  be  very  useful  as  a  judge. 
We  now  come  to  Lord  Brougham's  appointment,  the  peculiar  circumstances  of 
which  have  been  made  the  foundation  of  many  violent  attacks,  though  never  fuUy 
detailed.    We  shall  relate  diem  as  they  are  now  understood  to  have  occurred. 

On  the  night  the  late  ministry  were  beaten  on  the  civil  list,  a  meeting  of  the 
principal  whigs  took  place,  at  which  the  present  chanceltor  was  not  invited  to  attend. 
At  this  meeting,  however,  it  was  almost  immediately  resolved  that  the  withdrawal  of 
his  reform  motion  was  necessary  ;  and  Bir.  W.  Cavendish  (the  intebded  seconder) 
was  deputed  to  request  his  concurrence.  He  indignantly  refused,  and  under,  it  is 
presumed,  a  bitter  sense  of  his  party's  distrust,  made  his  first  declaration  in  the  house, 
that  no  change  of  ministry  could  afiect  him>  On  the  following  morning  (the  17th) 
a  letter  -containing  an  ofier  of  the  attorney-generalship  was  brought  him  ;  this  he 
tpre  to  pieces  in  the  presence  of  the  messenger,  saying  there  was  no  answer ;  and 
the  same  evening  made  his  second  declaration  in  the  house  :  "  I  speak  with  al( 
respect  of  any  future  ministry ;  but  I  have  nothing  to  do  with  them,  but  to  res- 


diankfnlness  for  the  kindness  and  uniform  attention  which  I  have  experienced 
from  the  bar,  both  here  and  on  the  circuit.  It  hak  been  the  greatest  enjoyment  of 
my  life  ;  and  perhaps^  that  fife  has  beeti  extended  longer  than  it  Would  have  befti 
but  for  that  kindness  and  support  which  they  htive  uniformly  coyiferred  on  me." 
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pect  them,  I  s|)eak  this,  for  the  information  of  those  who  may  feel  an  interest  in. the 
matter.''  The  chancellorship  was  subsequently  tendered/. and,  aftersome  slight  hesi- 
tation,  accepted. 

Now  we  really  see* nothing  very  culpable'  in  this.  After  leading  his  paity'so 
long,  and  contributing  so  muoh  to  its- success,  it  was  natural  for  him  to  spurn.tikt  a 
subordinate  situation ;  <  he  simj^  erred,  as  he  is  always  erringi  from  precipitancy; 
from  a  habit  pf  giving  way  to  impulses;  and  it  is  our  firm  conviction,  that,  in  both 
hb  parliamentary  declarations,  he  spoke  precisely  as  he  thought,  without  ulterior  in  ten* 
fions.  of  any  kind.  He-  may  fairly  say  with  Thurlow, "  The  peerage  solicited  vas —  not 
1  thepeerage*"  As  the  premier,  not  the  chancellor,  gave  way,  it  is  hardly  conceiva- 
ble that  the  latter  could  have  bartered  his'  principles.  So  far,  therefore;  as  the  mode  of 
rising  is;coiic«rned,  we  see  no  ground  for  suspecting  him  ;'  and,  speaking  with  peculiar 
reference  to  legal  matters,  we  should  say-  that  there  never  was  a  chancellor  with  such 
ample  means  of  benefiting  the  community,  combined  with  so  many  motives 'for  using 
them.  What  we  are  about  to  state  as  to  anticipated 'refprms  will  demonstrate^e 
truth  of  these  remarks, 

:  In  the  first  place,  the  country  may  congratulate  itself  on  the  approaching  suppres-. 
slon  of  the  bankruptcy  commissioners.  Lord  Lyndhurst  must;  in  common' consist- 
ency, have  stood  out  against  petitions,  however  sigiied  and  supported,  awhile  ;  or, 
admitting  that  he  would  have  cared  little  for  opinions  of  a  year,  or  two  back,  he  would 
certainly  have  cared  about  the  fees.  Lord  Brougham,  it  seems,  has  no  difficulties  of 
the  sort*  On  the  7th  instant,  a  petition-  from'  the  merchants  of  London  against  the 
present  mode  of  transacting  the  business  of  bankruptcy  was  resolved  upon  ;*oathe 
20th  it  was  intimated  to  the  Chancellor  that  such  a  plstition  was  exposed  for  .signa- 
ture^- and  he  was  requested  to  say  whether  it  would  be  convenient  to  him  to  present 
it.  Without  a  moment's  hesitation,  he  consented,  stating,  at  the  same  time,  that  he 
entirely  approved  of  its  object ;  .so  that  an  effectual  reform  of  this*  scandalous  esta- 
blishment may  now  be  looked  upon  as  swc  We  do  not  pretend  to  be  acquainted  with 
details  ^.indeed,  we  doubt  whether  any  precise  plan  be  yet  decided  on.  A  strong  party  is 
eagerly  contending  for  a  jurisdiction  framed  upon  the  same  principle  as  the  present ; 
thus  making  the  only  change  to  consist  in  a  reduction  of  the  number  and  an  eleva- 
tion of'  the  rank,  of  the  commissioners.  The  petition,  on  ,the  other  hand;  is  par- 
ticularly pointed  against  lists ;  and  most  of  those  who  took  part  in  the  proceedings 
appeared  to  lean  in  favour  of  one  regular  court,  to  which  Mr.  Cooper,  who  acts'*  as 
the  legal  adviser  of  the  .committee,  mui^  also  be  looked  upon  as  pledged.* 

.We-  believe  a  complete  reform  of  all  the  courts  of  equity  to  be  now  equally  certain 
with  the  measure  spoken  of  above,- though  it  must  take  more  time  to  mature.  The 
Lord .  Chancellor  is  understood:  to  be  already  instituting  inquiries  and  examining 
plans*;  nor  is  he,  like  .Lord  Lyndhurst,  of  a  disposition  to  permit  habits  of  indolepce, 

'  See  A  Brief  Account  of  Some  of  the  Most  Important  Proceedings  in  Parliament 
relative  to  the  Court  of  Chancery,  the  House  of  LordS,  and  the  Commissioners  of 
Bankrupt.  By  C.  P.  Cooper,  Esq.  1828.  p.  390.  This  gentleman  also  acted  as 
thecommittee's  ambassador,  to  the  Chancellor..  The = speakers'  at  the  *  meeting  were 
Mr;  Alderman  Thompson i^ the  chairman,)  Mr.  Bousfield,  Mr.-  Alderman  Venables, 
Mr.  Alderman  Waithman,  Messrs.  Domford,  Browne,  Gough,  Pitt,  Kembler  Chal* 
tners,  R.  Taylor,  Alderman  Copeland,  and  Mr.  Helps. 
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or  the  fear  of  reducing  his  own  emoluments,  to  check  him.  He  is  besides  too  deeply 
pledged*,  and  too  closely  guarded,  to  recede.  On  the  one  side  stands  Mr.  Spenoe, 
heart  and  soul  devoted  to  the  cause  —  a  sound,  practical,  enlightened,  indefatigable 
reformer — perfectly  ready,  we  believe,  to  permit  his  notices  to  drop,  provided  .their 
object  be  otherwise  attainable,  but  equally  lesolved  on  pressing  them  on  the  slightest 
symptom  of  vacillation  in  the  Chancellor.  On  the  other,  stands  Sir  Edward 
Sugden,  ardenlly  longing  to  retaliate  on  Lord  Brougham  for  some  real  or  sup* 
posed  personal  slights,  and  eager,  now  that  victory  seems .  sure,,  to  take 
precedence  of  those  who  have  borne  the  heat  and  dust  of  the  fray.  We  were 
not,  we  assure  him,  taken  in  by  bis  splash  ;  it  is  our  finn  conviction,  that,  could  he  have 
kept  his  place  and  got  rid  of  Mr.  Spence,  he  would  hardly  have  figured  in  the  ranks  of 
reform  ;  except  on  particular  emergencies,  when  (as  in  the  case  of  the  additional  judge 
bill)  it  might  be  convenient  to  assume  the  disguise,  with  the  view  of  disconcerting  the 
enemy.  Nor  are  we  taking  credit  to  ourselves  for .  any  gieaf  penetration  in  this 
matter,  since  his  tactics  are  discoverable  by  a  simple  refeience^  to  dates.  On 
the  9th  of  November  last.  Sir  Robert  Peel  istated,  in  answer  to  a  question  by,  the 
present  chancellor,  that  he  was  not  aware  that  any  Chancery  reform  measure 
was  in  the  immediate  contemplation  of  government.  The .  same  evening,  .Mr. 
Spence  gave  notices  of  motions  composing  together  a  sweeping  plan  of  amendment. 
On  the  1 1th,  after  consulting  with  the  Chancellor,  Sir  Edward  Sugden  gave  notice 
of  a  bill  (not  specifying  paiticolais)  "  for  the  improvement  of  the  administration  of 
justice  in  the  Court  of  Chancery."  Combine  these  facts  with  his  repeated  avowals 
that,  with  regard  to  Chancery,,  he  thought  it  his  daty.  to  act  only  as  the  organ  of 
government,  and  the  condunon  is  inevitable.  As  to  his  speech  of  the  20th  Decem- 
ber, it  is  little  more  than  a  partial  adaptation  of  principles  which  he  had  formerly 
done  his  utmost  to  discountenance  —  a  neglect  of  which,  in  fact,  caused  the  new 
equity  judge  bill  to  ful ;  and  of  so  much  of  it  as  developes  those  principles  we 
may  say,  as  Pitt  said  of  one  of  Erskine*s  parliamentary  exhibitions:  '*TbeJio« 
nourable  gentleman  has  done  no  more  than  regularly  repeat  what  fell  .from  the  mem- 
ber who  preceded  him,  and  as  regularly  weakened  what  he  repeated."  ^  .  And  yet  we 
regard  that  same  speech  as  invaluable ;  for  the  whole  band  of  corruptionists  must  be 
thoroughly  convinced  by  it  that  the  glory  of  their  cause  has  departed,,  that  not 
a  hope  for  them  remains,  that  they  have  no  alternative  but  to  imitate. their  leader 
and  drift  along  with  the  current  against  which  they  would  struggle  in  vain. 
Lord  Brougham,  therefore,  will  encounter  no  more  resistance  than  may  be  neces- 
'  sary  to  steady  him  — just  the  kind  of  resistance  he  wants  ;  liemmed  in  as  he  is,  he 
cannot  go  back ;  and,  in  a  path  so  often  trodden  and  so  plainly  marked  out,  it 
would  not  be  easy  to  go  wrong.  To  what  extent  he  may  be  able  to  remedy  the 
abuses  of  his  court  by  his  own  inherent  authority,  it  would  be  difficult  to  say. 

'  In  the  course  of  this  speech  Sir  E.  Sugden  stated  that  the  bar  had  authorised  him 
to  say  that  they  were  quite  ready  to  give  up  half-guinea  motions,  for  which  he  pro* 
ceeded  to  laud  them  exceedingly.  We  beg  \eaye  to  state,  that  he  neither  applied 
for  nor  obtained  such  consent ;  and  that  the  notion  of  claiming  praise  on  such  a 
pretence  is  scouted  as  silly  and  ludicrous  in  the  extreme.  We  should  be  very  glad 
to  see  Sir  Edward  Sugden  on  the  bench/  but  we  should  hardly  choose  him  to  repre- 
sent the  profession.  ,  .  ^ 
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Mr.  M.  A.  Taylor  contends  that  he  might  remedy  nine-toDths  of  them  thus  \  hut 
tjwra  is  one  measure  ^xclvstvely  dependent  on  the  legislaturet  which>  in  strict  pro- 
priety, he  could  not  even  propose,  and  which  we  therefore  hopd  some  friendly 
member  will  aid  him  in ;  we  mean  the  giving  the  Chancellor  a  fixed  salary  in  lieu  of 
his  official  income  from  fees.  ^  We  do  not  believe  Lord  Brougham  to  be  mercenary  ; 
but  all  his  predecessors  have  certainly  been  checked  by  pecuniary  consideratbns,^ 
and  we  would  free  him  at  once  from  every  shade  of  suspicion. 

With  regard  to  the  law  reform  commissioners,  our  worst  predictions  have  been 
verified.  It  has  been  intimated  to  them  that  their  commission  will  terminate  .at  the 
expiration  of  one  year  from  its  renewal  on  the  demise  of  the  crown.  We  have 
entered  our  protest,  and  shall  not  repeat  ourselves  \  but  after  fully  considering  the 
present  state  of  the  system,  we  must  say  that  the  conduct  of  the  government  is  pre- 
cisely that  of  a  man  who  should  unroof  his  house  with  a  view  to  repair,  and 
then  send  the  woiknien  away.  Four  new  members,  Messrs.  Pollock,  Wightman, 
Starkie,  and  Evans,  have  been  added  to  the  common  law  commission,  to  replace 

'  those  who  have  been  elevated  to  the  bench.  These  are  all  men  of  acknowledged 
ability,  though  it  is  somewhat  remarkable  that  all  four  should  be  taken  from  amongst 
the  circuit  companions  of  the  Chancellor.  It  is  also  a  very  general  opini(W  that 
matters  should  have  been  so  arranged  as  to  make  Mr.  Sergeant  Stephen  the  acting 
head  of  the  commission,  instead  of  placing  a  king*s  counsel  over  him.  A  Report 
by  this  commission  is  on  the  eye  of  appearing ;  but  the  new  commissioners  have  had 
nothing  to  do  with  it,  nor  will  even  their  signatures  be  affixed. 

The  Report  by  the  Real  Property  Commissioners,  spoken  of  in  our  last  number 
as  preparing,  will  be  ready  about  Easter.  They  are  now,  by  the  express  directions  of 
government,  preparing  the  bills  to  be  founded  on  the  first  Real  Property  Report. 

The  Report  of  the  Lancaster  Commission,  drawn  up  by  Mr.  Starkie,  will 
be  in  print  ere  long ;  and  the  Ecclesiastical  Commission  will  also  soon  publish 
a  report.  They  have  already  supplied  a  large  folio  volume  of  returns.  The 
most  important  measures  of  the  last  quarter  are  the  Local  Court  and  Regis- 
tration Bills.  '  We  have  devoted  an  article  to  each,  and  nothing  new  con- 
cerning them  has  transpired.  Considering  the  peculiar  mode  in  which  the  Lo- 
cal Court  Bill  was  introduced   into  the  Lords   (we  allude  particularly  to  the 

,  peroration  of  the  speech)  where  there  was  no  ostensible  motive  for  reviving  it^  we 
do  not  see  how  the  Chancellor  can  recede ;  but  we  are  inclined  to  think  that  he 
would  not  take  a  discomfiture  very  much  to  heart,  and  he  cannot  but  be  alive  to  thtt 
awkwardness  of  a  Chancellor's  j«questing  parliament  to  put  140,000i.  a  year  at  bis 


'  The  commutation  of  fees  for  salary  has  been  warmly  advocated  by  Mr.  Spence. 
This  gentleman  is  about  to  publish  an  elaborate  work  on  Chancery  reform,  particularly 
exposing  the  abuses  which  prevail  in  the  offices.  There  is  but  one  of  these  which 
seems  likely  to  meet  with  an  advocate ;  and  that  one  is  the  Six  Clerks'  office,  which 
the  Master  of  the  Rolls  looks  upon  as  his  own  peculiar  prope^y,  and  is  resolved  to 
protect,  if  be  can.  "  An  Abstract  of  a  Bill  for  the  Reformation  of  the  High  Court 
nf  Chancery,"  by  Mr.  Edgar  Taylor,  may  be  profitably  studied  by  those  who  think 
that  Cfaanceiy,  like  Parliamentaiy,  refortn,  may  be  impeded  by  a  multiplicity  of 
plans.    This  gentleman  has  made  a  most  judicious  selection. 
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dwpotal.  We  My  ftt  hU  ^posal,  beeauM  no  other- member  of  die  cabinet  can  ever 
know  enough  of  the  bar  -to  qualify  him  for  the  proper  difitribntion  of  the  patronage*  > 
The  other  bills,  relating  to  legal  matters,  now  pending,  are  four  of  the  bilk  intro* 
doced  by  Lord  Teaterden ;  the  Arbitration  Bill,  the  Interpleader  Bill,  the  Pro- 
hibkien  and  Mandamus  Bill,  and  the  Bill  to  authorise  the  Examination  of  Wit- 
nesses upon  Interrogatories.  ^  We  understand  that  the  first  of  these  is  likely  to  en- 
eouQler  some  opposition  in  the  House  of  Commons.''  Lord  Wynford  baa  also  intro- 
dwsed  two  bilis-  of  considerable  importance  ;  one  for  prev^iting  the  expence  and 
d^y  of  suits  in  (he  common  law  courts,  by  the  compulsory  admission  of  docu- 
mentary evidence,— die  examination  of  parties  on  interrogatories, — by  vesting  in  the 
eottfiB  the  power  of  oompelling  both  parties  (after  such  examination  shall  have  been 
instituted)  to  give  secuity  for  the  costs,  and  the  defendant  to  give  security  for  the  debt, 
••^  and  by  requiring  a  paitieular  of  the  demand  to  accompany  the  service  of  the  writ. 
These  at  least  are  the  principal  provisions.  His  other  biH  is  for  preventing  debtonf 
from  -defnudzBg  th^r  creditors  by  lying  in  prison  or  residing  abroad.  This  he  pro- 
poses to  effect  by  eztendrag  the  powers  of  32  G.  2.  c.28.  (which,  in  certain  cases, 
corapeb  the  debtor  who  has  lain  a  certdin  time  in  prison  to  assign  his  effects)  te 
^I  debtors,  without  regard  to  the  amount  of  their  debts ;  and  enabling  the  courts, 
after  judgment  in  aotiawry,  to  compel  the  outlaw's  rents  to  be  paid  into  court  for  the 
benefit  of  all  who  may  commence  actions  against  him.  Sir  Edward  Sugden  also 
has  introduced  a  ImH  for  the  amendment  of  the  statute  of  frauds.  This  is  not 
the.pkoe  to  comment  upon  these  several  attempts  at  legblation,  but  it  would 
be  a '  gveat  Improvement;  if,  instead  of  leaving  the  commissioners'  recommend- 
cCione  to  go  begging,  as  it  were,  and  be  taken  up  by  any  one  who  chooses,  the 
government  woidd  direct^ the  law  officers  to  select  such  of  them  as  may  be  fit 
for  adoption,  and  have  the  bills  dr^wn  up  under  the  inspection  of  ^  commissioners. 
Hie  present  praetiee  must  eventual^  lead  to  considerable  embarrassment,  and,  not 
improbftl%i  to  a  good  deal  ef  eontradietoiy  legislation.    Sir  Edward  Sugden,  indeed, 

^  llMfW  Me.  fowftded  m  the  lef^  of  the  C  L.  commissioners,  though  neither 
drawn  nor  nipictioped  jby  them.  Their  purport  may  be  feen  by  referring  to  the  Re* 
view  of  the  Report  in  the  L.  M.  Vol.  ill.  p.  429.  etseq.  The-  Judgment  and  Exe- 
cution Bill  has  passed^  and  will  be  found  in  our  Abstract* 

<  We  subjoin  the  principal  clause  which  certainly  confers  too  large  a  power  upon 
the  judge  at  the  trial :  "  That  whenever,  in  any  action  that  now  is  or  hereafter  may 
be  depending  in  any  of  his  majesty's  cpurts  of  law  at  Westminster,  or  in  the  court 
of  Common  Pleas  of  the  County  Palatine  of  Lancaster,  or  the  Court  of  Pleas  <^the 
County  Pida^ne  of  Durhtai,  it  riiall  appear  that  the  matfisrs  in  <iBspate  between  the 
paities  ie»  sBch  for  which  an  uetion  of  account  would  now  liei  or  oinsist  either  wholly  or 
in  part  of  pecuBSiiy  deia«ndi  or  p^rBwats  of  more  thasi  oneiiem  on  each  side,  it  shall 
be  lawful  for  the  court,  or  aoy  j«lge  thereof,  before  trial,  or  for  the  jnd^e  before  whoub 
ibe  cause  may  be  eateied  for  trial,  to  order,  upon  the  application  of  fither  party  4ir 
without  such  application,  all  or  any  such  matters  of  account  or  pecuniary  demands  or 
payments  to  be  referred  to  an  arbitrator,  to  be  named  by  the  parties  or  by  the  court 
or  judge  if  the  parties  do  not  agree  m  such  nomination  within  a  time  to  be  limited. 
Provi(]ed  always,  that  no  ord^  whatsojever  shall  be  made  by  a  single  judge  of  the. 
<!ourtof  the  said  County  Palatitie  6i  i^Urh^^ih,  by  virtue  of  tlTis  act,'  unless  such 
judge  sbiaK  t>e  tdso  a  judge  of  one  of  the  courts  at  Westminster/' 
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leems  to  be  playing  the  same  game  with  the  Real  Property  Commissioneis  as  be 
played  with  Mr.  Spence.  They  happen  to  announce  a  revisal  of  the  Statute  of 
Frauds,  and  off  he  flies  to  anticipate  them. 

.  Mr.  J.  J.  Park  has  been  appointed  to  the  law  chair  of  King's  College ;  and  we 
know  no  one  more  likely  to  do  credit  to  the.  institution.    His  extensive  acquaint- 
ance with  foreign  systems,  as  well  as  his  sound  practical  knowledge  of  our  own, 
admirably  fit  him  for  promoting  that  union  of  general  jurisprudence  and  English 
law,  which,  in  assigning  both  to  one  professor,  the  Committee  must  have  had  pecu- 
liarly in  view.    Indeed,  we  have  always  thought  that  the  London  University  would 
do  well  to  unite  them ;  this,  admitting  two  professors  to  be  necessary,  might  be 
done  by  so  mixing  the  lectures  as  that  neither  should  have  a  whole  course  to 
himself*    Such  arrangements,  we  believe,  are  not  unusual  on  the  Continent.    Mr. 
Amos  is  lecturing  to  a  numerous  class :  Mr.  Austin  to  a  somewhat  limited  one, 
though  his  preparations  are  more  than  usually  great.    In  an  outline  which  has 
recently  appeared,  the  learned  professor  takes  a  comprehensive  view  of  the  science 
of  Positive  Law,  states  its  limits,  defines  its  difiTerent  branches,  and  shortly  ana- 
lyses some  of  the  principal  terms  of  the  science.    He  speaks  with  great  praise  of 
Savigny's  famous  Treatise  on  the  Law  of  Possession,  which  he  declares  to  be  the 
most  perfect  work  on  law  with  which  he  is  acquainted.    He  also  praises  Hale's  His-^ 
tory  of  the  Common  Law  of  England,  and  asserts  that  Blackstone  has  borrowed 
the  plan  of  his  Commentaries  from  that  work,  increasing  the  mistakes,  and  neglecUng 
to  profit  by  the  numerous  valuable  hints  which  it  contains.   He  animadverts,  in  par- 
ticular, on  the  mistake  committed  by  Blackstone  in  translating  the  terms  jut  rerum 
find  jus  personaruntj  by  the  rights  of  things  and  the  rights  of  persons,  instead  of 
the  lau)  of  things  and  the  /aw  of  persons,  and,  generally,  passes  a  severe  censure 
on  the  learned  commentator. 

Mr.  James  Humphreys,  the  author  of  thi^  celebrated  Observations  on  the  English 
Laws  of  Real  Property,  died  about  the  end  of  November  last ;  and  we  have  sue* 
ceeded  in  collecting  a  sufiicient  number  of  particulars  concerning  him,  to  convey  a 
fair  estimate  of  his  character.  However,  it  may  be  as  well  to  ranind  our  readers-  at 
the  outset,  that  the  life  of  a  conveyancer  is  not  of  a  nature  to  figure  in  biography.  * 
*  Mr.  Humphreys  was  born  in  Montgomeryshire ;  we  do  not  know  the  date  or 
precise  place  of  his  birth,  nor  have  we  been  able  to  trace  the  course  of  his  education. 
We  believe  he  was  placed  for  a  short  time  in  an  attorney's  o6fice  in  Montgomery- 
shire ;  and  we  have  it  on  the  best  authority  that  he  was  afterwards  under  articles  of 
clerkship  to  the  late  Mr.  Richard  Yeomans  of  Worcester.  At  an  early  age,  how- 
ever, he  gave  up  the  notion  of  practising  as  an  attorney,  entered  himself  of  Lincoln's 
Inn,  and  became  a  pupil  of  Mr.  Butler,  even  then  a  conveyancer  of  considerable 
celebrity*  We  do  not  know  when  Mr.  Humphreys  began  practice  for  himself,  but 
he  is  said  to  have  soon  obtained  a  respectable  business,  derived  mostly  from  the 
West  of  England  and  Wales.  He  was  seldom  employed  in  large  London  trans- 
actions ;  nor,  so  far  as  extent  of  practice  was  concerned,  could  he  ever  be  said 
to  belong  to  the  first  class  of  conveyancers.  From  his  arrival  in  town  he  professed 
the  most  liberal  opinions ;  in  Johnsonian  phrase,  he  was  a  bottomless  whig ; 
and,  when  still  a  very  young  man,  received  a  great  deal  of  attention  from  Home 
Tooke,  and  was  frequently  invited  to  his  parties  at  Wimbledon*    It  is  said  that  hQ 
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fost  attracted  Tooke*s  notiod  by  proposing  the  following  sentiment  or  toast :  "  More 
taxes,  and  less  ability  to  bear  them  ;"  the  inference  from  which  is  obvious  enough; 
Cliffi)rd,  of  rioting  and  radical  memory,  was  another  of  his  intimates ;  the  gentle- 
man, we  mean,  who,  during  the  Com  Bill  times,  was  wont  to  wind  up  his  addresses 
to  the  mob  in  this  manner  :  **  Now  go  home  ;  remember  that  Lord  Castlereagh'i 
bouse  is  in  St.  James's  Square,  and  mind  not  to  break  his  windows."    But  Mr. 
Humphreys  had  much  better  political  connections  than  these.    At  difierent  periods 
of  his  life,  even  before  he  grew  into  fame  as  a  writer,   he  mixed  in  society 
with  Fox,   Romilly,  Sir  James  Mackintosh,  Mr.  Whishaw,  Sir  Francis    Bur- 
dett.  Sir  James  Graham, — men,  every  one  of  them,  whom  it  was  an  honour 
to  know,  —  and  many  other  distinguished  members  of  the  whig  party  whom  we 
are  not  able  to  particularise.'  He  was  also  a  member  of  the  Fox  Club,  and  of  Brookes'. 
We  have  been  confidently  informed,  but  cannot  vouch  for  the  .anecdote,  that  his 
£unous  work  was  originally  undertaken  at  the  suggestion  of  Fox.    Be  this  as  it  may, 
the  plan  of  it  was  certainly  conceived  a  great  many  years  before  its  completion  ; 
which,  in  our  opinion,  is  a  great  addition  to  his  praise,  because  it  shews  him  in  ad- 
vance of  his  times,  and  uniiifluenced  by  professional  prejudices  at  a  period  when  these 
were  very  rarely  subdued.    The  work,  as  is  well  known,  appeared  in  1826,  and 
the  public  attention  was  speedily  attracted  to  it  by  an  article  in  the  Quarterly 
Review  from  the    pen  of   his  old   friend   and    master,    Mr.  Butler.      A  Jong 
and  acrimonious  controversy  ensued  ;  in  the  coarse  of  which,  Mr.  Humphreys  pub- 
lished his  Letter  to  Sir  Edward  Sugden,  and  a  Letter  to  the  Editor  of  the  Jurist. 
Those  who  feel  any  interest  in  the  controversy  will  find  all  the  most  exciting  par- 
ticulars in  a  former  Number  of  this  Work. '    We  took  too  large  a  share  in  it  to 
be  now  received  as  fair  judges  of  the  field,  and  we  are  by  no  means  inclined  to 
£ght  the  battle  again.    But,  to  prevent  mistakes,  we  must  be  permitted  to  add 
that  our  opinion  of  Mr.  Humphreys,  as  a  writer,  is  unchanged,  and  that,  in.  all 
we  have  published  relating  to  him,  there  is  no  one  expression  we  are  sorry  for,  **  no 
line  which,  dying,  we  could  wish  to  blot.''    The  excessive  interest  which  Mr.  Hum- 
phreys took  in  it  may  be  judged  of  from  the  fact,  that,  not  content  with  Baron 
Falck's  assurance  that  the  Code  of  the  Netherlands  was  not  in  operation  when  he 
wrote,  he  actually  hurried  over  to  the  Continent  to  ascertain  the  fact  by  personal 
inquiry  of  M.  Van  Maanen.    Besides  his  better-known  productions,  Mr.  Humphreys 
was  the  writer  or  compiler  of  the  article  "  Devise"  m  the  Supplement  to  Viner's 
Abridgement ;  and  he  delivered  a  limited  number  of  lectures  at  the  London  Univer* 
sity.     His  equability  of  temper,  varied  knowledge,  and  fund  of  anecdote,  made  him 
extremely  popular  in  society ;  though,  subsequently  to  the  publication  of  his  book, 

^  Mr.  Campbell,  the  president  of  the  Real  Property  Commission,  was  also  one 
of  his  friends,  and  pays  a  handsome  tribute  to  his  memory  at  the  commencement  of 
his  speech  on  registration ;  Lord  Brougham,  we  believe,  was  another. 

'  Vol.  I.  p.  613.  The  reader  will  bear  in  mind  that  it  is  impossible  to  form  any 
estimate  of  Mr.  Humphreys  as  a  controversialist  by  merely  examining  results.  It 
was  his  extraordinary  habit  of  perversion  that  so  highly  irritated  his  antagonists. 
How,  for  instance,  is  it  possible  to  practise  forbearance  towards  an  adversary  who  can 
be  guilty  of  such  a  trick  as  that  mentioned  in  our  First  Volume,  p.  635  ? 

s  2 


260  Eoentsf  of  the  Quarter. 

hU  demeaaoar  was  not  quite  so  placid  add  conciliatoiy  as  before.  A  fiKeod  infom^ 
us  that  he  was  a  great  fancier  of  scalptare  and  architecture,  and  possessed  an  ex-' 
tiemely  good  taste  in  such  matters.  This  leads  i»  to  give  credence  to  andthef 
fumour  concerning  him,  that  shortly  before  his  death  he  bad  begttn  to  see  through 
the  delusions  of  Benthamism*  We  have  but  one  more  incident  to  tell*  Ii^  the  heigbt 
9f  bis  fame  it  was  proposed  to  call  him  and  Mr.  Butler  to  the  Bench  of  Lincobi's  Inn ; 
an  honour  seldom,  if  CTer,  conferred  on  a  stuff-gown  contejranoer.  The  iiIoUdiIv 
we  believe,  originated  with  Lord  Brougham  and  Sir  Thomas  Denmaa ;  and  was  op- 
posed,  and  eventually  thrown  out,  by  Sir  Edward  Sugden  and  the  preseat  Vice-Chan- 
cellor. As  to  Mr.  Humphreys'  claim  some  doubt  may  exist,  but  to  exclude  con- 
veyancers in  general  is  glarin^y  unjust ;  nor  indeed  do  we  see  any  leason  why  such 
men  as  JEifr.  Preston  and  Mr.  Butler  should  not  be  made  lung's  cowisel  imi&ediatefy* 

Jen.  29,  1831. 


t<^»^aM<H*i^_ 


NOTICE  TO  CORRESPONDeNTS, 

We  feel  much  obliged  to  Mr.  Rankin  for  submitting  his  brother's  posthumous 
work  for  our  inspection.  It  shews  the  author  to  have  been  a  man  of  high  promise, 
but  is  much  too  long  and  on  a  subject  of  too  little  immediate  interest  for  a  periodi- 
cal, publication.   . 

We  will  write  upon  the  subject  suggested  by  Mr.  V.  D.,  and  beg  leave  to  return 
him  bur  best  thanks  for  the  suggestion. 

An  attorney  who  has  discontinued  practice  for  the  time  and  under  the  circum- 
stances stated  by  A.  B.  C.  must  be  readmitted,  giving  a  Term's  notice  of  his  in- 
tention ;  but  without  paying  fine  or  penalty. 

We  have  received  an  extremely  rude  letter  from  a  Mr.  Thomas  Christopher  Banks, 
called  forth,  it  seems,  by  an  article  on  Scotch  Peerages  in  our  last  Number.  He 
accuses  us  of  wilful  "  falsity,"  for  having  said  in  a  note,  '*  From  the  Reports  of  the 
election  of  the  Scotch  representative  Peers  on  the  2d  of  September,  we  learn  that  the 
vote  of  the  *  gentleman  claiming  to  be  Earl  of  Stirling'  was,  and  very  properly  so, 
protested  against  by  the  Earl  of  Rosebery."  Now,  in  the  first  place,  we  should  be 
glad  to  know  what  Mr.  Thomas  Christopher  Banks,  writing  in  his  individual  ca- 
pacity, has  to  do  with  the  matter  1  If  there  be  any  thing  wrong  or  injurious  in  the 
statement,  let  the  "  gentleman  claiming  to  be  Earl  of  Stirling"  take  it  up.  In  the  se- 
cond place,  how  can  Mr.  Thomas  Christopher  Banks  object  to  the  statement,  when  the 
fourth  page  of  his  own  letter  to  Lord  Rosebery  recognizes  the  authenticity  of  a  re- 
ported speech,  beginning  as  follows  :  "  The  Earl  of  Rosebery  said  that,  as  author  of 
certain  resolutions  which  had  been  unanimously  approved  of  by  the  House  of  Lords, 
he  thought  be  would  not  be  doing  his  duty  did  he  not  record  his  protest  against  the 
gentleman  claiming  to  be  the  Earl  of  Stirling  voting  at  this  election ;"  and  the  fifth 
page  makes  mention  of  a  paper  subsequently  given  in  by  Lord  Rosebery,  of  which 
indeed  a  copy  is  at  this  moment  before  us.  If  Mr.  Thomas  Christopher  Banks  means 
that  the  paper  is  not  what  is  called  a  protest  in  the  House  of  Peers,  he  may  be  right; 
but  he  ought  not  to  found  a  long  letter  of  abuse  upon  a  quibble.     With  rogard 
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to  Ml*  Al6xa»4er'»casei  we  (m)y  used  it  as  an  Ulustration  and  do  iiot  wish  t»  lefert, 
to  it ;  it  is  weak  enough,  but,  weak  as  it  is,  may  be  rendered  still  weaker  by  the  ad* 
▼ocacy  of  svch  persons  as  Mr.  Thomas  Christopher  Banks ;  one'of  whose  ^isties 
were  enough  to  make  almost  any  cause  ridiculous. 

.  In  mentioning_the  Commissioners  (Vol.  IV.  p.  319.  n.)  by  whom  we  understood 
the  Registration  Report  to  have  been  drawn  up,  Mr.  Duval's  name  was  accidents 
ally  omitted.  The  part  descriptive  of  the  plan,  one  of  the  best  executed  and  most 
important,  is  his. 


ADDENDA. 

Page  136,  line  7,  horn  bottem«-^By  19  Geo.  2.  o.  34.  s.  6.,  ttie  hundred  is  bound 
to  give  compensation  to  officers  of  the  customs,  if  wounded  in  seiring  forfeited  goods. 
Ice.,  or,  if  they  ar«  killed,  to  their  exeeuton  or  administrators.  This  enactment  is 
not  lepenled  by  7  &  8  Geo.  4.  c.  27,    See  Tidd's  Practice,  126,  ed.  9. 

Page  140,  line  17. — As  to  \^  shall  be  contidered  «s  '*  persons  having  k^w- 
ledge  of  the  circumstances  of  the  offence,"  it  has  been  held,  that  where  partners, 
jointenants,  &c.  are  damnified,  the  oath  of  one  is  not  snfiicieDEt*  «s  the  o(hers>  or 
one  or  any  of  the  others,  may  have  knowledge  of  the  names  of  the  oflfenders^-^Nesham 
v«  Armstrong,  I  B.  &  A.  151. 

At  p.  11.  note,  we  accidentally  omitted  Exeter,  where  the  assizes  generally  •oc<> 
copy  six  or  se^en  days. 


NEW  PUBUCATIONS. 

An  Index  to  all  the  Reported  Cases,  Statutes,  and  General  Orders,  in  or  relat- 
ing to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy  in  the  se- 
veral Courts  of  Equity  in  England  and  Ireland,  the  Privy  CouQcll,  and  the  House 
of  Lords,  from  the  earliest  period  down  to  the  year  1831.  By  Edward  Chitty,  Esq. 
of  Lincoln's  Inn,  Barrister  at  Law.  2  Vols.  Royal  8vo.  Price  32.  Ids.  6d.  in 
boards. 

A  Treatise  on  the  Principles  and  Practice  of  the  Action  of  Ejectment  and  the  re- 
sulting Action  for  Mesne  Profits.  Tha  third  Edition,  with  considerable  Additions. 
By  John  Adams,  Seijeant  at  Law.    Royal  8vo.    Price  18$.  in  board. 

A  concise  and  comprehensive  Form  of  a  Lease  for  Fai-ms,  with  Covenants,  adapt- 
ed particularly  to  most  Soils  in  the  County  of  Norfolk,  and  may  be  found  useful  in 
other  parts  of  the  Kingdom,  with  various  Observations  thereon  ;  addressed  to  Agri- 
culturists in  general.    By  a  Norfolk  Land-owner.     l2mo.    Price  5s.  sewed. 

Epitome  of  the  Practice  in  the  Court  of  Exchequer  on  the  Plea  Side ;  including 
the  new  Rules  of  Court  of  Michaelmas  Term  1830,  and  Extracts  from  the  Act,  1st 
Wm.  4.  c.  70.,  for  the  better  Administration  of  Justice,  &c.,  with  Practical  Forms 
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and  Precedents  of  Bills  of  Costs.    By  an  Attorney  of  the  Court,    Bve.    Price  Ssl 
in  boards. 

The  Constable's  Assistant,  being  a  Compendium  of  the  Duties  and  Powers  of 
Constables,  and  other  Peace  Officers ;  chiefly  as  they  relate  to  the  apprehending  of 
0£fenders,  and  the  laying  of  Informations  before  Magistrates.  Fourth  Edition,  vriih 
Additions.    Price  Is,  6d,  sewed. 

A  Letter  to  the  Right  Hon.  Lord  Tenterden,  on  the  Bill  for.  establishing  Courts 
of  Local  Jurisdiction.  By  William  Eaines,  Esq.,  of  Lincoln's  Inn.  Price  25.' 
sewed. 

Suggestions  for  some  Alterations  of  the  present  state  of  the  Bankrupt  Law.  By 
Fraincis  Gregg,  Esq.,  Barrister  at  Law,  one  of  the  Commissioners  of  Bankrupts. 
Price  2s.  sewed. 

A  Letter  to  the  Right  Hon.  Henry,  Barou  Brougham  and  Vauz,  Lord  High  Chan- 
cellor of  Great  Britain,  on  the  expediency  of  establishing  a  General  Registry  of 
Births.  3y  Richard  Matthews,  Esq.,  of  the  Middle  Temple,  Banister  at  Law« 
Price  6(2.  sewed. 

Sir  £•  B.  Sugden's  Acts  :  to  which  are  added  the  new  Act  relating  to  Executors, 
so  much  of  the.  '*  Act  for  the  better  Administration  of  Justice"  as  relates  to  Eject- 
ments, and  the  entailed  Estates  Bill,  with  Notes  and  an  Index  by  S.  Atkinson^  Esq. 
of  Lincoln's  Inn,  Barrister  at  Law.    8vo.    Price  7<.  in  boards. 

The  Practice  on  the  Plea  Side  of  the  Court  of  Exchequer ;  to  which  is  added,  an 
Appendix  of  Forms  in  General  Use ;  and,  also,  a  Table  of  Costs  as  at  present  al- 
lowed on  Taxation.  By  Thomas  Pax,  Esq.,  Master  of  the  said  Court.  8vq» 
16s.  boards. 

A  Dissertation  on  the  Nature  of  the  various  Proceedings  in  the  Masters'  Office  in 
the  Court  of  Chancery,  with  Directions  for  carrying  the  most  useful  References  to  a 
Master  into  effect ;  to  which  are  added,  a  few  Observations  illustrative  of  the  Prac- 
tice in  the  Office  of  the  Accountant  General,  with  an  Appendix  of  Precedents  of  the 
different  Proceedings,  taken  from  actual  Practice.  By  W.  H.  Bennett,  Esq.  of  the 
Middle  Temple.    8vo.    Price  13$.  boards. 

The  Horseman's  Manual ;  being  a  Treatise  on  Soundness,  the  Law  of  Warrantry, 
and  generally  on  the  Law?  relating  to  Horses.  By  R.  S.  Surtees,  Gent.  12mo. 
Price  5s.  boards. 

Observations  on  the  Causes  of  the  Evils  resulting  from  the  Tithe  System,  with 
Suggestions  for  a  Remedy.    By  a  Barrister.     Price  Is.  sewed. 

An  Address  to  the  King,  the  Lords  and  Commons,  on  the  Representative  Consti- 
tution of  England.  By  H.  A.  Mereweather,  Esq.,  Seijeant  at  Law.  Price  3s. 
sewed. 

Some  Observations  on  the  necessity  of  reforming  the  House  of  Lords,  considered 
as  the  Court  of  ultimate  Appeal  in  the  Administration  of  Justice.  Price  Is.  6dt 
sewed. 

A  Review  of  the  Objections  taken  by  an  ''Observer,"  and  by  Mr.  Raines,  on 
the  Ix>rd  Chancellor's  Bill  for  the  establishment  of  Courts  of  Local  Jurisdic- 
tion, with  a  brief  Account  of  the  Local  Courts  of  France  ;  and  an  Appendix,  con-, 
taining  a  Copy  of  the  Bill.  By  M.  J.  Quin,  Esq.,  of  Lincoln's  Inn,  Barrister  at 
Law.    Price  2s.  6rf.  sewed. 
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A  Letter  to  the  Right  Hon.  C.  W.  Williams  Wynn,  M.  P.,  &c.  on  the  Legal 
Right  of  the  Dormant  Parliamentary  Boroughs.  By  F.  Palgrave,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.    Price  3s,  sewed. 

Evidence  and  Arguments  before  the  Committee  for  General  Purposes,  in  support 
of  the  Elective  Franchise  of  the  resident  Freemen  of  London.  By  J.  Newell,  Esq. 
Prioe  *Zs.  6d.  sewed. 

The  Solicitor's  New  Complete  Table  of  Costs  in  the  Exchequer  of  Pleas.  By  J. 
Wickstead,  Gent.    8vo.    Price  St.  6^.  in  boards. 

An  Examination  of  the  Rules  of  Law,  respecting  the  Admission  of  Extrinsic  Evi- 
dence in  Aid  of  the  Interpretation  of  Wills,  containing  Observations  on  the  Case  of 
Goblet  V.  Beechey  and  Others.  By  J.  Wigram^  Esq.  of  Lincoln's  Inn,  Barrister 
at  Law.    Price  ^.  in  boards. 

The  Law  of  Forgeiy,  including  the  Alterations  efiected  by  the  late  Act  1st  Wm.  4. 
c.  66.,  together  with  the  Act,  and  Explanatory  Notes,  Forms  of  Indictments,  and 
the  Evidence  in  support  of  each  Indictment.    12mo.     Price  Is.  6d.  in  boards. 

A  Popular  View  of  the  Law  of  Real  Property,  with  an  Application  of  its  Princi- 
ples to  the  important  measure  of  a  General  Register,  shewing  what  changes  in  the 
System,  a  Register  is  calculated  to  produce.  By  W.  Hayes,  Esq.  of  the  Middle 
Temple,  Barrister  at  Law.    8vo.    Price  5; .  in  boards. 

The  Rules  and  Orders  of  the  Plea  Side  of  the  Court  of  Exchequer,  including  the 
new  Rules,  with  Notes  on  the  Practice.  By  F.  A.  Carrington,  Esq.,  Barrister  at 
Law.-   12mo.    Price  Ss.  6d.  in  boards. 

A  Practical  Treatise  on  the  Law  of  Landlord  and  Tenant,  with  a  full  Collection 
of  Precedents  and  Forms  of  Procedure.  By  William  Woodfall,  Esq.,  Barrister  at 
Law.  A  New  Edition,  entirely  remodelled  and  greatly  enlarged.  By  S.  B.  Harri- 
son, Esq.  of  the  Middle  Temple.    In  Royal  8vo.    Price  II.  lis,  6d.  in  boards. 


THE  LAW  MAGAZINE. 


ART.  I.— FORENSIC  ELOQUENCE  OF  FRANCE— TRIAL  OF  THE  EX- 

MINiaTERS. 


Precis  des  Demiers  Minisire$  de  Charles  X.,  contenant  les 
Devdoppemens  de  la  ProposUian  de  M.  Eusibe  Salverte,  les 
Rapports  et  la  Discussion  devant  la  Chambre  de  Deputes,  les 
Debats  et  les  Plaidoyers  complets  devant  la  Chambre  es 
Paris.  Recueillis  par  des  Stenographes.  2  Vols.  Oct* 
Paris.  1830. 

We  intend,  in  continuation  of  our  specimens  of  Forensic  Elo- 
quence, to  take  by  turns  every  nation  in  the  world,  where  the 
mode  of  administering  justice  admits  of  it ;  and  we  had  al- 
ready fixed  on  France  for  our  next,  and  even  made  some  pro- 
gress in  the  selection  of  specimens,  when  the  trial  of  the  ex- 
ministers,  perhaps  the  most  interesting  trial  recoi*ded  in  history, 
presented  itself.    The  most  brilliant  talents  were  engaged,  and 
the  noblest  field  for  display  was  afforded  them ;  the  honour  of 
France,  the  peace  of  Europe,  the  best  interests  of  humanity, 
were  involved   in  it;  and,  unlike  most  other  political  pro- 
secutions,  the  result  was   throughout   in  suspense.     This 
therefore,  was  the  very  example  for  us  ;  and  we  shall  endea- 
vour so  to  manage  it,  as  that,  whilst  affording  an  apt  illustra- 
tion of  the  criminal  procedure — or,  more  correctly  speaking,  of 
the  principles  of  the  criminal  procedure  —  of  France,  and  some 
fine  specimens  of  oratory,    it  may  also  minister  to  politi- 
cal instruction,  and  serve  to  dissipate  some  slight  portion  of 
the  prejudice  with  which  the  losing  party  in  the  late  revolution 
are  looked  upon.    They  were  guilty  of  gross  folly,  but  (legally 

VOL.  V.  T 


266  Forensk  Eloquence  of  France. 

speaking)  we  should  hesitate  to  find  them  guilty  of  crime ; 
and  the  very  notion  of  capital  punishment  we  hold  to  have 
been  opposed  to  every  sound  principle  of  justice  and  policy 
from  the  first. 

The  general  nature  of  the  prosecution  is  too  well  known  to 
require  any  explanatory  observations  of  the  kind  usually  pre- 
fixed to  a  speech ;  and  we  shall  reserve  till  a  future  opportu- 
nity, what  we  have  to  say  of  the  history  of  advocacy  and  the 
state  of  forensic  eloquence  in  France.  But  we  shall  take  up 
the  prosecution  from  its  commencement^  much  valuable  mat- 
ter being  contained  in  the  preliminary  discussions. 

On  the  8th  of  August  1830,  M.  Eus^be  Salverte  (the  same 
who,  at  the  commencement  of  the  session  of  1829^  made  an 
eflTort  to  revive  the  proposition  of  M.  L'Abb6  de  Pompieres  for 
ihjd  accpsation.Qf  MM.  de  Vill6l€|,  Peyronnet,  and  Clermont 
Tpnnerre)  laid  jthe  following  document,  which  was  forthwith 
read  by  the  president^  on  the,  bureau ;     . 

"  I  have  the  honour  to  submit  to  the  Chamber  the  following  pro- 
position :— ^The  Chamber  of  Deputies  accuses  of  high  treason  the 
ministers  who  signed  the  report  to  the  king,  and  the  ordinances 
datedJuly  25, 1830. 

(Signed)  Eusebe  Salverte, 

Deput6  de  la  Seine.*' 

The  reading  was  followed  by  repeated  cries  of  "  Bravo !'' 
from  the  left  and  centre  ;  gloomy  silence  at  the  extreme  right. 
M.  Eiis^be  Salverte  was  then  called  upon  by  the  president, 
amidst  numerous  exclamations  of  ''  There  is  no  opposition ; 
the  proposition  should  be  transmitted  to  the  bureaux  ;"  upon 
which  he  rose  and  stated  that,  by  reason  of  the  many  impor- 
tant matters  to  be  regulated,  he  should  postpone  the  further 
developement  of  his  proposition  for  eight  days.  Four  days 
after,  however^  (on  the  12th,)  he  again  placed  it  in  the  hands 
of  the  president;  and  copies  having  been  delivered  to  each  of 
the  nine  bureaux,  it  was  taken  into  consideration  on  the  13th^ 
No  member  belonging  to  the  extreme  right,  or  to  the  first  sec- 
tion of  the  centre  right,  thought  himself  called  upon  to  attend 
this  sitting.  The  debate  was  opened  by  the  proposer,  who, 
after  a  brief  description  of  the  state  of  things  under  which  the 
obnoxious  ministry  took  office^  proceeded  to- recapitulate  the 
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vitriols  illegal  or  unconstitutional  acts  wfai<^h  he  conceived  M. 
Polignac  and  his  colleagues  to  have  been  guilty  of,  as  well  an- 
tecedent to,  as  by  the  signing  and  attempted  enforcement  of, 
the  ordinances ;  and  concluded  by  moving  his  original  propo- 
sition* The  vote  for  taking  it  into  consideration  was  tiearly 
Unanimous ;  only  two  or  three  members  of  the  centre  right  not 
rising  when  the  question  was  put.  Two  days  afterwards,  the 
proposition  being  printed  and  distributed,  commissioners  were 
chosen  by  the  bureaux,  namely,  1st  Bureau :  M.  Dannou, 
d^put^  dii  ministere ;  2nd,  M.  B^renger,  d6put6  de  la 
Drome ;  3d.  M.  Canmartin,  depute  de  la  Somme ;  4th,  M. 
Madier  de  Montjau,  d^put6  de  TAnde ;  5th,  M.  Pelet  de  la 
Loz^re,  d6put6  de  Loir-et-Cher ;  6th,  M.  Lepelletier  d'  Annai, 
d6pttt6  de  Seine-et-Oise ;  8th,  M.  Mauguin,  depute  de  Cote 
d'Or;  9th,  M.  Eu^be  de  Salverte,  d6put6  de  la  Seine,  the 
proposer.  The  commission  chose  M.  Dannou  fof  pi^ident, 
and  M.  Madier  de  Montj^rU  for  secretary,  and  immediately 
proceeded  to  business^  On  the  19th  of  the  same  month,  the 
acknowledged  powers  of  the  commission  not  being  found  suffi- 
ciently extensive,  M.  Berenger  applied,  on  its  behalf,  £or  an 
enlargement  of  them.  After  briefly  stating  the  difficulty,  he 
moved  the  following  resolution : 

''  The  Chamber  authorises  the  commission  appointed  to  examine 
the  proposition  of  M.  Salverte,  relative  to  the  accusation  of  the 
ministers  who  signed  the  ordinances  of  the  25th  of  July  last,  to 
exercise  all  the  powers  belonging  to  Judges  of  Instruction  and  Cham' 
bres  du  ConseiV^ 

Amongst  these  powers,  it  may  be  necessary  to  state,  are  in- 
cluded hot  merely  those  necessary  to  the  procuring  of  evi- 
dence, but  of  arresting,  imprisoning,  and  interrogating  the  ac- 
cused. The  discussion  of  this  resolution  was  adjourned  until 
the  21st  of  August,  when  an  animated  debate  took  place ;  in 
the  course  of  which,  the  practice  of  the  English  house  of 
lords  was  repeatedly  alluded  to,  and  the  chamber  appears  to 
have  been  much  amused  by  the  statement  of  a  deputy,  that 
eighty-seven  peers  had  died  whilst  Warren  Hastings'  trial  was 
pending.  The  opponents  of  the  resolution  contended  that  the 
chiamber  of  deputies  had  only  to  accuse,  and  that  the  duties  of 
the  judge  of  insti*uction  and  the  chambre  du  conseil  devolved  on 

t2 
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the  chamber  of  peers.  Others,  at  the  head  of  whom,  was  M« 
Dupin  the  elder,  argued  that  the  chamber  was  privileged  t6 
grant  the  powers  required,  but  that  they  were  unnecessary,  the 
notoriety  of  the  facts  forming  sufficient  ground  for  the  accusa- 
tion. ^*  This  time,"  said  the  orator,  "  we  are  sure  that  the  ac- 
cused will  enjoy  before  the  chamber  of  peers  a  right  of  defence 
which,  this  time,  will  not  be  interrupted  (here  he  stopped, 
overcome  by  his  emotion).  Pardon  me,  gentlemen,  if  1  have 
retained  too  lively  a  remembrance  of  a  lamentable  occurrence 
and  a  certain  condemnation."^.  M.  Villemain,  who  spoke 
eloquently  in  the  negative,  moved,  by  way  of  amendent,  that 
the  following  clause  be  appended  to  the  resolution  proposed 
by  M.  Berenger : 

"  At  the  same  time,  the  commission  can  issue  no  other  mandate 
than  that  to  compel  the  appearance,  (celui  cfamener)  whether  in 
regard  to  the  witnesses  or  the  accused.'* 

This  amendment  v^as  rejected  by  a  considerable  majority.  The 
original  resolution  was  adopted,  after  two  divisions  parassis  et 
fet?e,*  by  a  majority  apparently  not  exceeding  twenty  or  thirty. 
All  seemed  ended,  when  a  lively  discussion  arose  as  to  the  le- 
gality or  propriety  of  putting  the  resolution  to  the  vote  by  ballot, 
which  was  loudly  called  for  from  the  centre-right.  This  dis- 
cussion turned  on  the  interpretation  to  be  put  upon  the  fpl- 
lowing  regulation : 

"  The  laws  shall  be  voted  by  ballot  (literally  scrutin  secret) ;  with 
regard  to  other  propositions,  they  shall  be  voted  par  as$is  et  levSy^ 
unless  the  Chamber  decide  otherwise.'' 

It  was  objected,  that,  by  adopting  the  open  mode  of  voting, 
the  ch^imber  had  already  "  decided  otherwise,"  and  that,  were 
a  different  interpretation  to  prevail,  the  ballot  might  be  de- 
manded at  any  length  of  time, — days,  weeks,  or  months, — after 
a  resolution  had  passed  par  assis  et  levL  A  singular  precedent 
was  appealed  to  by  one  of  the  speakers,  (M.  Bourdeau,)  who 

■ '  On  the  trial  of  Marshal  Ney  before  the  Chamber  of  Peers*  the  then  Chancellor 
would  not  allow  M.  Berryer  or  M.  Dupin  to  urge  the  amnesty  agreed  upon  with  the 
generals  of  the  allied  armies.  The  Marshal  declaring  that  he  would  rather  have  his 
defence  inteirvpted  than  left  incomplete,  the  Chamber  of  Peers  immediately  pro* 
ceeded  to  deliberate  on  their  judgment. 

3  i,  e.  Those  who  are  for  the  proposition,  rise,  those  against  it  retain  their 
seats. 


Trial  of  the  Ex-Ministers.  269 

stated  th&t  the  law  as  to  the  organization  of  the  court  of  ex- 
chequer was  voted  par  assis  et  leve  by  a  great  majority,  and 
rejected  on  a  ballot  by  a  still  greater  majority.    The  allusion 
excited  a  laugh^  and  a  voice  exclaimed,   ^'  Aussi  c'etait  la 
chambre  introuvable/'    An  argument  was  also  used,  which 
will  please  the  English  opponents  of  ballot  exceedingly :  '^  It 
is  French  (a  laugh)  in  a  matter  of  this  description,  not  to  re- 
ject a  demand  made  by  a  great  number  of  colleagues/'    On 
M«  de  Laborde's  asserting  that  it  was  impossible  to  doubt  of 
the  interpretation  of  the  regulation,  because  it  was  positive, 
the  president  replied :  *'  The  regulation  is  positive  according 
'to  some,  it  is  not  positive  according  to  others  (a  laugh) ;  there 
precisely  lies  the  di£Eculty."   He  then  put  the  question,  and  it 
was  carried  in  favour  of  the  ballot.    The  resolution  was  ac- 
-cordingly  put  to  the  vote  a  third  time,  when  there  appeared, 
•white  balls,  186,  black  balls,  93 ;  a  proposition  being  thus 
carried  by  a  majority  of  93,  the  first  division  {par  assis  et  leve) 
on  which,  appeared  doubtful.    Whilst  these  preparations  for 
the  accusation  were  making  in  the  chamber  of  deputies,  the 
chamber  of  peers  was  not  idle  concerning  it.    At  the  sitting 
of  August  21  St.,  the  president  (M.  le  Baron  Pasquier)  pro- 
duced and  read  to  the  assembly  a  letter  addressed  to  him  by 
Prince  Polignac,  stating  that,  having  been  arrested  at  Granville 
as  he  was  endeavouring  to  pass  over  to  Jersey,  he  had  "  con- 
stituted himself  prisoner*'  to  the  provisionary  commissioner 
of  the  praefecture  of  La  Manche,  and  now  placed  himself  in 
the  hands  of  the  chamber,  which  alone  could  authorize  the  ar- 
rest of  a  peer.  ^'  I  know  not,"  said  he, "  how  the  chamber  may 
act  in  this  matter,  nor  if  it  will  lay  to  my  account  the  sad  events 
of  two  d^ys  which  I  deplore  more  than  any  man,  which  came 
upon  us  with  the  rapidity  of  the  lightning  in  the  storm,  and 
which  no  force,  no  human  prudence  could  stop ;  since  lio 
one  knew,  in  these  terrible  moments,  to  whom  to  listen,  to 
whom  to  apply^  &nd  the  utmost  any  one  could  do  was  to  de- 
fend his  life.''     He  requested  to  be  allowed  to  retire  to  his  own 
house,  **  there  to  resume  the  habits  of  a  quiet  life,  the  only 
habits  conformable  to  my  taste,  and  which  I  have  been  torn 
from  in  my  own  despite,  as  is  known  to  those  who  are  ac- 
quainted with  me," — to  be  allowed  to  quit  the  kingdom ; — or, 
lastly,  should  the  Chamber  confirm  his  arrest,  to  be  confined 
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in  the  fortress  of  Ham,  in  Picardy,  where  he  waa  fotmeiiy 
imprisoned,  or  in  some  citadel,  "  at  once  commodious  and 
spacious.'^  *'  The  misfortunes  of  a  man  of  honour,"  he  cour 
eludes,  '*  should  merit  some  regard  in  France ;  but  at  all  event«» 
M.  le  Baron^  there  would  be,  I  make  bold  to  say,  a  degree 
of  barbarity  in  causing  me  to  be  brought  to  the  capital,  at  a 
moment  when  so  many  prejudices  have  been  excited  against 
me,  prejudices  which  my  solitary  voice  cannot  conquer,  which 
time  alone  can  moderate.  For  a  long  time  I  have  been  but 
too  much  used  to  see  all  my  inteutions  represented  under  the 
most  odious  light." 

This  letter  was  listened  to  in  profound  silence,  and  prer- 
duced  considerable  agitation  in  the  ai^sembly.  The  presidei^ 
then  gave  it  as  his  opinion,  that  the  application  should  be 
I'eferred  to  a  committee,  the  legality  of  which  mode  of  proceed^- 
ing  was  strongly  objected  to.  In  the  diiscussion  which  ei»> 
sued,  M •  le  Comte  d0  Pont6coulant  took  occasion  td  express 
his  regret  that  the  practice  of  conferences  between  the'uppar 
and  lower  houses,  which  had  existed  time  immemorial  amongst 
the  English,  had  not,  notwithstanding  her  having  been  fifteen 
years  in  the  enjoyment  of  a  representative  government,  been  yet 
established  in  France.  Whilst  the  debate  was  yet  proceedings 
a  letter  from  the  Minister  of  the  Interior,  formally  announcing 
the  arrest  of  MM.  Polignac  and  Peyronnet^  was  put  into  the 
hands  of  the  president,  and  read  1^  him  lo  the  Cbambep* 
The  committee  was  at  length  agreed  to  without  a  division^ 
and  the  nomination  confided  to  the  president.  He  named 
M.  le  Comte  Simeon,  M.  le  Marquis  de  Malevilk,  M.  le  Ba- 
ron Seguier,  M.  le  Comte  Portalis,  M.  le  Comte  Pontecout 
ant,  M.  le  Baron  de  Barante,  and  M.  Bastard  d'Estang. 

On  the  23d,  M.  le  Comte  Simeon  declared  the  recommend 
dation  of  the  committee  to  be^  that  the  Chamber  should  pass 
the  following  resolutions : 

■  •  •  •  -» 

"  Conformably  to  the  29th  article  of  the  constitutional  charter, 
the  Chamber  of  Peers  authorises  the  arrest  of  the  Prince  du  Polig- 
nac, made  at  Saint  Lo  [lively  sensation] .  As  for  the  arrest  of  the 
Comte  de  Peyi*onnet,  made  at  Tours,  looking  to  article  78  of  the 
charter,  title  Dispositions  Particulihresy  the  Chamber  of  Peers^ 
conceives  that  it  is  not  called  upon  to  take  it  into  consideration/' 
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The  ground  of  the  resolution,  as  regards  M.  de  Peyronnet, 
was  his  having  ceased  to  be  a  peer,  he  being  of  the  number 
of  those  whose  creation  had  been  declared  void.  .  With, 
regard  to  the  Prince,  *'  We  do  not  need,"  said  M.  Si-, 
meon,  on  behalf  of  the  committee,  *^  to  be  formed  into  a 
court  of  justice  to  decide  upon  M.  de  Polignac's  demand; 
we  shall  not  perform  a  judicial  act.  We  shall  abstain 
from  claiming  the  constitutional  security  in  his  favour ;  we. 
shall  issue  no  mandat  against  him ;  we  shall  merely  au- 
thorise a  detention  which  is  not  of  our  causing.  We  recog-, 
nize  its  validity,  because  it  has  been  made  a  la  clameur  piUh-- 
lique,  on  the  imputation  of  grave  and  recent  acts  and  facts ; 
we  authorise  it,  not  as  judges,  for  as  yet  no  sort  of  prosecu- 
tion has  been  instituted ;  but  as  members  of  one  of  the  two 
chambers,,  both  of  whom  have  the  right  of  preventing  the 
detention  of  one  of  theif  members  without  their  assent." 
Before  the  question  was  put,  M,  Fitz-Jajmes  demanded  what 
was  meant  by  clameur  publique,  adding  that  flagrant  dSHt  was 
the  legal  term  and  that  no  one  could  be  arrested  on  the.  da-, 
meur  pubUque]  to  which  M.  Simeon  replied,  that  clameur  pubr 
Uque  was  right,  that  the  terni  was  to  be  found  in  Art.  121.  of 
the  penal  code,  and  ihiitflagrant  delit  existed  in  all  cases  where, 
the  crime  was  recent,  or  a  man  was  pursued  by  the  clameur 
pubUque  on  account  of  a  recent  crime.  The  resolution  was 
adopted,  and  transmitted  the  same  evening  to  the  ministry  of 
justice.  The  committee  of  the  chamber  of  deputies  appear 
to  have  lost  no  time  in  exercising. the  full  powers  with  which 
the  chamber  had  invested  them.  Warrants  were  issued,  as. 
well  against  the  detained  ministers,  aa  against  MM.  de  Mont^ 
bel,  D*Haussez  and  Capelle,  who  had  escaped.  The  same  day. 
witnessed  the  arrival  at  the  Castle  of  Vincennes  of  M.  de 
Polignac,  transferred  from  the  prison  of  St.  Lo^  and  of  MM. 
de  Peyronnet,  de  Chantelauze,  and  de  Guemon  Ranville^ 
brought  from  the  prisons  of  Tours.  They  were  almost  imme- 
diately, according  to  the  report  befc^re  us,  vicarcires  dans  le 
doryon,  i.e.  imprisoned  in  the  keep.^    They  were  interrogated 

*  One  of  the  English  Tory  papers  translated  this  —  incarcerated  in  the  dungeon^ 
and  declumed  with  much  pathos  against  the  barbarity  of  revolutionista  in  genera!, 
%nd  Fwneh  revolutioeists  in  particular,  .      .    .   ^  . 
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the  day  after  by  the  three  commissioners  delegated  for  this 
purpose,  namely,  M.  Mauguin,  M.  Madier  de  Montjau,  and 
M*  Berenger.  The  same  commissioners  took  the  depositions 
of  several  witnesses,  who  raised  none  of  the  difficulties  to 
obeying  the  citations  served  upon  them,  which  were  raised  by 
many  of  the  witnesses  during  the  inquest  of  1828* 
'  The  interrogations  being  terminated,  the  accused  were  al"» 
lowed  to  confer  with  their  counsel,  namely,  M.  Mandaroux 
Vertainy,  advocate  of  the  court  of  cassation,  for  M.  de  Po* 
Kgnac,  (the  appointment  of  M.  Martignac  did  not  take  place 
till  subsequently) ;  M,  Hennequin^  for  M.  de  Peyronnet ;  M. 
Cremieux,  advocate  of  Nismes,  successor  to  M.  Odillon  Banrot 
as  advocate  of  the  court  of  cassation,  for  M.  de  Guernon  Ran* 
ville ;  M.  Sauzet,  of  the  bar  of  Lyons,  for  M.  de  Chantelauze ; 
M.  Berenger  was  named  reporter  to  the  committee. 

On  the  day  appointed  for  presenting  the  report  (Sep- 
tember 26th),  the  attendance  of  deputies  was  fuller  than 
had  ever  been  known  on  any  former  occasion.  The  tri-» 
bune  set  apart  for  the  diplomatic  body,  and  the  other  tri* 
bunes  reserved,  were  crowded  with  persons  of  the  highest 
distinction ;  all  the  ministers  were  present.  M.  Berenger  be- 
gan by  explaining  the  course  of  inquiry  pursued  by  the  com- 
mission, and  after  stating  it  to  be  the  firm  conviction  of  his 
colleagues  and  himself  that  the  ordinances  of  the  25th  of  July 
were  but  the  consummation  of  a  plan  which  had  been  for  many 
years  in  the  contemplation  of  the  crown,  he  gave  a  rapid 
sketch  of  the  conduct  and  character  of  the  executive  govern- 
ment during  the  latter  years  of  Louis  XVIIL  and  the  reign  of 
Charles  X.>  concluding  with  the  appointment  of  the  Polignac 
ministry  and  the  measures  adopted  by  it*  It  is  worthy  remark 
that  the  expedition  against  Algiers  is  enumerated  amongst  the 
most  objectionable  of  these  :  ^^  The  command  of  the  expedi- 
tion was  given  to  the  same  general  whose  appearance  in  the 
ministry  had  been  so  revolting  to  the  honour  of  France.  His 
triumph  was  reckoned  upon  for  the  annihilation  of  our  liberties. 
The  nation  was  not  deceived,  and  if  it  accompanied  with  its 
prayers  the  fleet  which  bore  so  many  of  its  sons,  it  was  easy 
to  perceive  how  little  popular  was  the  expedition."  The  fires 
in  Normandy  were  also  alluded  to  as  grounds  of  accusation 
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against  the  ministry,  who  were  very  generally  suspected  of 
having  encours^ed  them,  with  the  view  of  keeping  the  pa- 
triotic deputies  at  home,  or  of  leading  the  public  to  suppose 
that  the  spread  of  democratic  doctrines  had  led  to  them.  It 
was  admitted,  however,  that  this  suspicion  was  wholly  unsup- 
ported by  proof;  and  we  cannot  help  thinking  that  it  would 
have  been  more  creditable  to  the  committee  to  have  omitted 
all  mention  of  it  in  their  report.  In  describing  M.  de  Chante- 
lauze's  appointment,  the  following  letter  from  Charles  X.  to 
the  premier  is  introduced,  from  which  the  immediate  personal 
interest,  which  he  took  in  the  project,  may  be  judged  r 

*^  I  return  you,  my  dear  Julius,  the  long  letter  of  M.  de  Chants- 
lauze.  All  was  mentioned  in  that  from  my  son,  except  the  pith  of 
the  matter,  namely,  that  he  (M.  de  C.)  fears  to  lose  an  agreeable 
and  permanent  place,  to  take  one  unhappily  but  too  precarious. 
For  the  rest,  my  project  is  unchanged,  and  if  it  continues  to  suit  us, 
as  I  believe,  we  will  cause  it  to  be  pressed  by  Peyronnet." 

The  reading  of  this  letter  occasioned  considerable  agitation 
in  the  assembly.  A  letter  from  M.  de  Chantelauze  to  his  bro- 
ther, in  which  he  speaks  of  his  elevation  as  a  sacrifice  and 
himself  as  a  victim,  was  also  listened  to  with  visible  emotion. 
A  striking  picture  is  drawn  of  the  system  of  intimidation 
and  corruption  pursu^  to  infltie«Ge  the  elections  of  1830 : 

^*  Each  minister  drew  up  his  circular,  each  director  general  repeated 
it  to  his  subordinates,  each  agent  transmitted  it  to  those  beneath  him.. 
The  commission  has  looked  through  this  correspondence  of  the  ad- 
ministration with  its  agents,  and  of  its  agents  with  the  administration^ 
The  sentiment  it  has  experienced  is  that  of  profound  disgust  at 
seeing  the  degree  of  wickedness  on  the  part  of  the  ministry,  and  the 
degree  of  abasement  to  which  a  great  number  of  functionaries  of  all 
orders  have  sunk.  The  commissioners  hesitate  not  to  say,  that  there 
was  an  end  of  public  morality  amongst  us,  had  this  odious  system  en- 
dured. This  great  lesson  has  at  least  been  learnt  from  it:  that  sooner 
or  later  all  facts  are  known,  all  actions  judged,  and  that  he  who  has 
been  found  wanting  to  his  conscience  or  his  duties,  infallibly  ends 
by  receiving  the  punishment  of  his  weakness."  (Decided  marks  of 
approbation  on  the  left ;  gloomy  silence  on  the  extreme  right.) 

All  these  efforts,  however,  proved  insufficient  to  the  end ; 
the  ministers  found  themselves  unable  to  command  a  majority 
in  the  chamber,  and  the  grand  coup  d'etat  was  resolved  upon. 
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It  appears  from  what  is  made  known  of  the  prelimiiiaTy  deli- 
berations, that  the  king  himself  was  the  prime  mover  through* 
out  The  ordinances  met  with  some  resistance  at  first  on  the 
part  of  MM.  de  Peyronnet  and  de  Guernon  Ranville,  though 
both  subsequently  a£S;xed  their  signatures.  The  electoral  or« 
dinance  is  stated  to  have  been  drawn  up  by  M.  de  Peyronnet; 
the  report  to  the  king  (a  sort  of  expose  des  motifs  of  the  mea* 
sures),  by  M.  de  Chantelauze.  The  commission  failed  in 
their  endeavours  to  ascertain  the  authors  of  the  ordinances 
relative  to  the  dissolution  of  the  chamber  and  the  suspension 
of  the  liberty  of  the  press.  We  are  confidently  assured  that 
the  establishment  of  coiirs  prevotales,  (special  courts,  with 
arbitrary  powers,)  was  a  part  of  the  anti-revolutionary  plan, 
but  no  evidence  of  any  such  design  was  to  be  found,^ 
which  the  commission  accounts  for  by  the  fact,  that  all  the 
papers  in  the  public  offices  which  might  have  thrown  light 
on  the  subject,  were  destroyed. '  By  a  strange  oversight — 
quern  Deus  vult  perdere  prius  dementat  —  at  the  very  time 
the  dissolution  of  the  chamber  was  resolved  upon,  the 
usual  letters  of  citation  to  the  deputies  were  sent/  so  that 
the  news  of  the  ordinances  met  most  of  them  on  their  way  to 
the  capital.  "  Admirable  are  the  designs  of  providence ;  it  is 
to  this  oversight  (if  it  really  be  one)  that  France  was  indebted 
for  the  speedy  union  of  the  tutelary  authority,  which  alone,.in 
so  critical  an  emergency,  could  so  well  provide  for  her  safety." 
(Decided  marks  of  attention.) 

"  The  25th  of  July,  (continues  M.  B^renger)  a  day  ever  memor- 
able in  \ki<^  fasti  of  our  history,  was  at  once  that  of  the  date  and  of 
the  signature  of  the  ordinances.  Believe  not,  however,  that  it  was 
without  fear  and  trembling  that  these  rash  ministers  put  the  finishing 
hand  to  their  outrageous  attempt.  The  deposition  of  the  man  who, 
for  many  a  year,  has  been  the  official  witness  of  all  our  revolutions, 
and  often  of  our  errors,  paints  too  strikingly  the  troubled  state  of 
their  souls,  to  be  passed  over  in  silence.  M.  Sauvo,  editor  of  the 
Moniteur,  received  on  the  25th  the  unusual  order  to  repair  to  the 
keeper  of  the  seals  at  eleven  in  the  evening.  Introduced  into  his 
cabinet,  he  found  this  chief  of  the  magistracy  in  company  with  M. 
de  Montbel,  both  with  th^ir  heads  resting  sorrowfully  on  their  hands. 
(Increased  curiosity.) ,  The  keeper  delivered  the  ordinapces  to  M. 
Sauvo,  telling  him  to  look  at  and  give  a  receipt  for  them.      Whilst 
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turning  (he  leaves  and  running  over  the  ednte&ts,  though  v^y  ra- 
pidly,  M .  Sauvo  could  not  conceal  his  emotion.  M.  de  Montbel 
remarked  it,  and  exclaimed  to  him,  with  uneasiness,  *  Hi  hien  ?* 
The  worthy  editor  uttered  but  few  words  in  reply,  but  they  were 
expressive—*  My  Lord,  God  save  the  king !  God  save  France !'  A 
long  silence  ensued,  after  which  M.  de  Montbel,  wishing  to  make 
him  explain  himself^  again  ejaculated  ^Hebien?^  M.  Sauvo  re- 
peated the  same  words,  and  was  retiring,  when  M.  de  Montbel, 
rising  hastily,  detained  him^  and  anxiously  desired  him  to  speak 
out.  <  Gentlemen,'  said  M.  Sauvo,  turning  back,  *  I  am  fifty-seven 
years  old ;  I  have  witnessed  all  the  days  of  the  revolution,  and  I 
retire  under  a  profound  apprehension  of  new  troubles/  The  door 
closed  upon  him — he  bore,  to  publish  in  the  Moniteur  of  the  mor- 
row, those  awful  manifestoes  which  were  to  shake  the  monarchy^ 
engulph  both  minister  and  king,  and  yet,  by  the  most  prompt 
and  miraculous  of  revolutions,  regenerate  the  social  order  of  France: 
'*  The  secret  had  been  profoundly  kept ;  nothing  had  transpired. 
On  the  25thj  the  inhabitants  of  Paris  learnt,  on  waking,  this  con- 
spiracy of  the  throne  against  the  public  liberties.  Indignation 
instantly  took  possession  of  the  souls  of  all,  apd  the  brave  resolution 
to  resist  spread  like  electric  fire.'' 

The  measures  taken  for  the  enforcement  of  the  ordinances 
are  recapitulated,  and  some  portion  of  the  correspondence  be- 
tween the  minister  and  Marshal  Marmont  is  adduced  in  proof 
of  their  supposed  sanguinary  intentions. 

"  The  day  of  the  28th  presents  the  spectacle  of  a  king  of  France 
treating  his  capital  like  an  enemy's  town.  Paris  is  'declared  in 
a  state  of  siege;  the  metropolis  of  the  arts  and  civilization,  twibe 
respected  by  foreign  armies,  is  subjected  to  a  fate  which  probably 
it  would  not  have  had  to  dread  from  a  third  invasion..  This  terrible 
commission  is  entrusted  to  a  marshal  of  France;  it  is onoe tigaia 
the  Duke  of  Ragusa.  How  strange  is  this  warrior's  destiny,  who, 
after  being  so  long  associated  with  the  glory  of  our  arms,  appears,  at 
each  of  our  political  convulsions,. like  the  evil  genius  of  his  country; 

[marked  assent.]" 

'J 
It  is  stated  that,  faithfi^l  to  his  trust,  M.  de  Polignac  had 
positively  refused  to  answer  any  interrogations  as  to  what  the 
king  had  written  or  said  to  him.  '^  A  sentiment>"  he  replied, 
'^  of  respect  and  honour  imposed  on  him  an  absolute  silence  in 
this  particular ;"  a  statement  which  called  forth  strong  marks 
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of  approbation  from  the  right.    M.  de  Berenger  concludes  aa 
follows : 

<<  Three  days  have  proved  sufficient  to  overthrow  a  throne,  which 
the  mere  appearance  of  one  man,  in  1815,  had  equally  caused  to 
disappear ;  nothing  shows  more  clearly  that  it  had  no  root  in  the 
nation,  (sensation.)  The  members  of  this  branch  of  the  Bourbons 
quit  the  country  for  the  third  time;  expelled  again  and  again,, 
will  they  learn  at  last,  what  all  Europe  is  convinced  of,  that  hence- 
forward they  are  powerless  to  injure  us." 

Here  follows  a  recapitulation  of  the  charges, 

**  All  these  acts  constitute  the  crime  of  high  treason,  as  laid  down 
by  article  56  of  the  ancient  charter. 

"  France  has  tried  the  effect  of  forbearance ;  it  was  necessary  for 
her  to  hold  up  to  the  view  of  the  world  the  catalogue  of  her  com- 
plaints against  the  government  which  is  no  more.  A  great  national 
act  is  now  expected.  You  are  about  to  exercise,  for  the  first  time, 
a  right  inherent  in  your  nature,  of  accusing  and  bringing  before  the 
Chamber  of  Peers,  ministers  attainted  of  guilt.  The  country, 
through  you,  is  about  to  call  for  justice  on  the  men  who  have  vio- 
lated its  laws,  and  disturbed  the  peace  it  was  enjoying.  But  it  is 
not  France  alone  that  looks  on ;  all  the  nations  of  Europe,  with 
their  eyes  turned  towards  our  revolution,  wait,  before  forming  th^ 
opinions  of  us,  to  see  the  use  we  shall  make  of  a  freedom  so  happily 
acquired.  They  will  be  sorry,  for  they  admire  us,  should  we  be 
found  wanting  in  justice  and  finnness* 

'^  Justice,  and  not  vengeance — such  is  the  cry  which  springs  from 
all  hearts.  Vengeance,  unworthy  of  a  great  nation,  belongs  to 
times  of  darkness  and  barbarism.  Justice — the  triumph  of  right 
over  usurpation,  of  reason  over  crime — attests,  when  properly  cir- 
cumscribed, the  progress  of  manners  and  enlightment.  And  what 
people  have  manifested  a  higher  degree  of  civilization  than  the  people 
of  Paris,  the  ilite  of  France  ?  What  people  have  shewn  more  clearly 
that  they  know  how  to  draw  the  line  between  justice  and  vengeance, — 
respecting  rights  of  all  kinds,  relieving  vanquished  enemies  in  the  midst 
of  carnage,  avoiding  all  excess,  and  after  victory  returning  to  their 
work,  anxious  for  no  other  reward  than  the  satisfaction  of  having 
saved  their  country  ?  Ah !  this  people,  endowed  with  so  many  virtues, 
would  be  indignant  at  the  supposition  that  they  desire  more  than 
justice.  France  will  await  it  with  calmness,  confidence,  and  dignity. 
You  will  demand  it  in  her  name ;  and  the  Chamber  of  Peers,  whose 
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is  a  eooditioaof  iti  euttenoe,  will  fulfil  iu  high  com* 
iom 

'*  Yoar  committee  proposes  to  you  to  adopt  the  fdlowing  reaoiu* 
tioo: — 

**  The  Chamber  of  Deputies  accuses  of  treason  MM.  de  Polig- 
oaCy  de  Peyronnety  Chantelauzey  de  Gueroon-RaoYiUey  d'Haussez, 
Capdle,  and  de  Montbel,  ex-ministers^  signers  of  the  ordinances  of 
July  25. 

*'  For  having  abused  their  power  to  influence  the  elections^  and 
dejpnwe  the  citizens  of  the  free  exercise  of  their  civic  rights : 

**  For  having  changed,  arbitrarily  and  violently,  the  institutions  of 
the  kingdom : 

**  For  having  been  guilty  of  a  conspiracy  against  the  external 
safety  of  the  state : 

^  For  having  excited  civil  wars,  by  arming  and  leading  the  citi- 
aeos  to  arm  themsdves  one  against  the  other,  and  carried  devastation 
and  massacre  into  the  capital  and  many  other  of  the  communes : 

**  Crimes  within  article  56  of  the  charter  of  1814,  and  the  articles 
91, 109, 113, 123,  and  125  of  the  penal  code/' 

The  reaolntioii  concltidea  by  recommending  that  three  mem-* 

<  We  iriyu  tiis  aitickt  aUnded  to : 

• 

'*  L'artide  56  de  la  Cbaxle  de  1814  est  amn  ooofn :  'Us  (ka  mtnistrei)  ne  pea* 
vcot  fbe  aecos^s  que  pour  frit  de  trakuim  et  de  eonaudm,  Dei  loia  particuliiies 
apfeifcat  eeUe  natnie  de  d^lits,  et  en  dtemiiiieDt  la  poonuile.* 

'«Ait.9ldaCodep6Dal:  ' L'atmtat  on  le ooaiploi  dent le  bat aen,  leitd'ez- 
ciler  la  gnene  dvile  eo  araMot  on  en  portant  ks  citojena  on  hahifana  i  a'anner  lea 
ana  oontre  lea  aatrei,  loit  de  porter  la  d^rastatioa,  le  manacre  et  le  pillage  dans  one 
on  plottenis  commanes,  aeront  ponis  de  la  peine  de  mort.' 

*«  Alt.  109.  '  Lonqne*  par  attnmpement,  voice  de  frit  on  menaces,  on  ava  em- 
pteh6  va  on  pluiieuia  dtojens  d'eseioer  lean  dioits  civiipiea,  chacan  des  eonpaUca 
mn,  pom  d'an  empriaonnement  de  aiz  nMia  an  noina  et  de  dees  ana  an  plna,  et  de 
rinteidiction  dn  droit  de  voter  on  d'toe  Eligible  pendant  cinq  ana  au  moina  et  dis 
ana  an  plaa.' 

"  Aft.  110.  '  Si  ce  crime  a  iit  ooounia  par  snite  d'nn  plan  concetti  poor  Hn 
fgtkaSdk,  aoitdans  toot  le  royaume,  soit  dans  nn  on  plnsienrs  d^partemens,  soit  dana 
mm  on  phHfT**  aiondiasaniana  ooomranavx,  la  peine  sera  le  bannasemenL' 

"  Alt.  123.  '  Toot  concert  de  mesofcs  contiaiies  anx  lois,  pfaliqa6  soit  par  k 
rtanion  d'indindna  on  de  coipa  d^poaitairea  de  qnelqae  partie  de  Tantorit^  pnUiqne^ 
soit  par  depntation  on  ooneapondanoeenUe  enz,  sera  poni  d'nneB^risaamentde  dens 
-nob  an  moina  et  de  aix  moia  an  pins,  oonUe  diaque  conpable,  qui  poona  de  plna 
toe  condemn^  &  Tinterdictioo  des  droits  dtiqnes,  et  de  toot  emploi  public  pendant 
dia  ana  an  plna.' 

**  Aft*  lit5.  '  Dansle  cas  od  ce  conceit  await  eo  poor  objet  on  rteltat  nn  oom« 
flot  aitsotatoiie  i  la  sfim^  int^iienie  de  I'^tat,  lea  coopabica  aeront  pnniade  mort.' 
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bero  of  tbe  chamber  of  deputies  be  chosen  bybaHot^  to  support 
the  accusation  before  the  chamber  of  peers.  The  debate  on 
this  resolution  was  adjourned  until  the  27th  of  September, 
when  the  chamber  was  again  crowded  to  excess.  M.  Gaetan 
de  Larochefoucald  was  called  on  by  the  president,  as  the  first 
.i^peaker  whose  name  had  been  inscribed,  when  M.  Martignac 
requested  liberty  to  speak  to  a  fact  (pour  un  fait.)  This  de- 
claration having  somewhat  agitated  the  assembly,  it  was  so- 
lemnly called  on  to  be  calm  and  quiet  by  the  president : 

"  M.  de  Martignap.— I  have  requested  leave  to  speak  before  the 
opening  of  the  debate  in  which  ^e  chamber  is  about  to  be  engaged, 
to  afford  it  some  explanation  concerning  a  fact  in  which  it  is  inte- 
rested, though  personal  to  me,  and  which  it  is  my  duty  to  mention. 
[Strong  marks  of  attention.]  In  the  month  of  August,  1829,  M.  le 
Prince  de  Polignac,  as  is  well  known  to  France,  overthrew  the  mi- 
nistry of  which  I  made  part.  [Here  some  confusion  was  occasioned, 
by  the  rush  of  members  into  .the  house.]  Separated  from  him  by 
opposite  opinions  in  politics,  reasonably  hurt  at  the  daily  language  of 
the  writers  who  passed  for  his  organs,  I  have  bad;  from  that  time 
to  this  very  day,  no  kind  of  connection  or  communication  with  him. 
At  the  moment  when  he  is  about  to  be  the  bbject  of  a  capital  ac(iu- 
s^tion,  at  the  moment  when  he  believes  his  life  in  danger,  M .  de 
Polignac  remembers  me ;  he  entertains,  the  notion  of  calling  me  to 
defend  him  [lively  and  prolonged  sensation].  He  yesterday  caused 
•a  claim  of  my  counsel  and  aid  to  be  made  of  the  judges,  before 
-whom  the  diamber  is  pevhaps  about  to  send  him  [Frefli  movement]. 
I  felt  as  much  moved  as  astonished  at  these  proofs  of  a  confidence 
which  I  did  not  anticipate.  However,  I  can  see  only  his  danger  aqd 
.his  apprehensions.  I  have  consulted  my  heart,  and  it  tells  me  that 
J  cannot  refuse.  I  have  therefore  promised  to  do  every  thing  which 
may  depend  upon  me,  and  to  lend  misfortune  the  support  of  my 
voice. 

•*  Thus  situated,  I  ought  to  remain  a  stranger  to  the  deliberations 
in  which  the  chamber  is  about  to  be  employed,  and  the  only  object 
of  the  explanation  I  have  had  the  honour  to  give,  is  to  apprise  you 
that  I  al]«taiu  from  takitig  part  in  them.  [Many  voices— TV^s  bien ! 
trh  bien  11 

'  As  the  same  arguments  were  necessarily  employed  in  dis- 
cussing the  propriety  of  the  accusation  as  in  the  fqrmal  trial, 
we  shall  pass  over  the  debate  in.  question,,  merely  stating  that 


.  Trial  of  the  Ex-MimsUn.  279 

two  amendments  were,  proposed ;  one  by  M..  Viiiemam^  lo  the 
effect  that  the  ministers  be  impeached  simfdy  of  high  treason, 
fpr  having  broken  the  charter,  which  amendment  wad  reeded 
by  a  yery  small  majority ;  and  another  by  M.  Larochefoncald, 
thfit  the  charge  be  limited  to  their  illegal  interference  with 
elections,  which  only  fifteen  or  twenty  deputies  of  the  extreme 
right  were  found  to  support.  On  the  rejection  of  his  amend- 
ment, M.  de  Larochefoucald  exclaimed,  '^  My  conscience  is 
at  rest/' — **  And  so  is  our's" — ^was  replied  by  a  number  of 
voices  from  the  left. '  Some  discussion  arose  as  to  whether  the 
whole  accusaticm,  as  affecting  all  the  accused,  should  be  put 
to  the  vote  at  once.  It  was  at  length  held  to  be  divisible, 
and,  on  the  question  being  put,  the  numbers  were,  for  the  im« 
peachment  of  PoUgnac,  244,  against  it,  47 ;  Peyronnet,  232 
and  54 ;  De  Chantelauze,  222  and  75 ;  De  Guemon  Ranville/ 
215  and  74 ;  D'Haussez,  213  and  66 ;  Capelle,  202  and  61 ; 
De  MontbeU  187  and  69. 

On  the  following  day  the  nomination  of  delegates  or  com* 
missioners  to  conduct  the  prosecution  on  the  part  of  the  cham- 
bers, took  place.  M.  de  Corcelles  proposed  to  appoint  five, 
but  a  large  majority  decided  for  three*  On  the  votes  b^ng 
taken,  there  appeared,  for  MM.  B^renger,  226 ;  Persil,  122 ; 
Madier  de  Mpntjau,  115;  De  Schonen,  75;  Dannant,  68; 
Bernard,  55 ;  Villemain,  24 ;  Marchal,  15 ;  Podenas,6 ;  Mau- 
guin,  4 ;  Dupin  ain^^,  4 ;  Salverte,  3  ;  lostTOtes  (voix  perdues) 
10.  There  being  254  voters,  and  a  majority,  being  by  the 
rules  of  the  chamber  necessary,  only  M.  de  B^renger  was  de- 
clared duly  elected.  A  second  nomination  was  therefore  re* 
sorted  to,  when  the  number  of  voters  having  increased  to  260, 
M.  Persil  obtained  201  votes  ;  M.  Madier  de  Montjaii,  156 ; 
De  Schonen,  144;  Bernard,  .20;  and  Dannant,  17.  MM. 
Persil  and  Madier  de  Montjau  were  then  declared  duly  elected. 

On  the  Ist  October,  the  mode  of  converting  itself  into  a 
court  of  justice  was  debated  in  the  chamber  of  peers ;  a  party 
contending  that  as  all  justice  emanated  (or  was  supposed  to 

'  A  long  memorial  in  foyoor  of  this  minister  was  put  in  by  his  counsel,  and  was 
read  to  the  Assembly,  before  the  question  of  his  impeachment  was  put.  The  object 
was  to  prove  die  irrelevancy  of  the  accusation  as  applied  to  him. 

*  M.  Dupin  was  a  member  of  the  ministry  at  the  time,  or  his  splbndid  talents 
would  doubtless  have  been  put  under  requisition. 
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emanate)  from  the  king,  the  royal  authority  was  necessary  to 
confer  a  judicial  character  on  the  assembly.  This  opinion  was 
overruled;  and  it  was  resolved  that  the  chamber  should  take 
the  judicial  character  upon  itself^  under  the  title  of  the  Court 
of  Peers,  on  Monday,  Oct  4th ;  the  resolution  to  be  formally 
notified  to  the  king  and  the  chamber  of  deputies.  A  number 
of  precedents  for  this  mode  of  proceeding  were  adduced.  On 
the  4th,  it  was  objected  by  M.  le  Comte  Roy,  finance  minister 
in  1828,  that  the  three  delegates  of  the  chamber  of  deputies 
were  not  competent  to  the  exercise  of  the  functions  im* 
posed  upon  them ;  and  relying  on  the  before  mentioned  prin- 
ciple, that  all  justice  emanates  from  the  king,  he  proposed  to 
call  in  the  law-officers  of  the  crown,  to  aid  in  the  prosecution 
and  controul  it,  if  necessary.  ^*  The  delegates,"  he  said, 
**  could  not  have  that  character  of  impartiality  which  distin- 
guishes the  ministere  public,  and  gives  it  the  right  of  desist- 
ing from  an  accusation  which  it  has  instituted.'"  This  proposal 
was  also  rejected.  The  validity  of  various  excuses  for  non- 
attendance  and  claims  of  exemption,  was  next  considered. 
M.  le  Due  de  Gi*ammont,  the  brother-in-law  of  Prince 
Polignac,  was  excused,  on  the  ground  of  relationship. 
M.  le  Comte  Chabrol  de  Crowzol  declined  attending,  on 
the  ground  of  his  having,  for  a  short  interval,  formed 
part  of  the  ministry  of  1829;  but  the  excuse  was  declared 
inadmissible.  A  resolution,  strictly  enjoining  the  atten- 
tion of  all  the  members,  was  passed;  and  their  lordships 
then  proceeded  to  settle  the  question  of  costume.  By  an  or- 
dinance of  1821,  the  costume  of  the  peers  of  France  had  been 
fixed  as  below.  We  have  made  two  or  three  attempts  at  trans- 
lation, but  not  being  able  to  satisfy  ourselves,  have  thought  it 
best  to  subjoin  the  ordinance  itself : 

**  Simarre  de  soie  bleu  de  roi,  petits  boutons  et  boutonni^res  d'or, 
larges  manches  k  paremens  ouverts,  boutons,  boutonni^res  de  m^me  ; 
fepitoge  d'hermine  rattach6e  avee  des  glands  d'or,  cravate  de  den- 
telle ;.  toque  de  velours  bordee  d'hermine,  la  bordure  surmontee  de 
la  couronne  du  titre  brod6e  en  or. 

"  Au  procureur  g^nkal  ou  aux  commissaires  est  d^volu  le  m^me 
costume,  avec  un  double  galon  d'or  k  la  toque ;  les  greffiers  doivent 
porter  la  toque  sans  galon." 
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This  ordinance  was  not  then  acted  upon.  A  distinguished 
soldier.  Marshal  Suchet,  declared  that  if  they  compelled  him 
to  attire  himself  in  such  a  dress,  he  should  never  dare  to  shei^ 
himself  at  the  head  of  soldiers  again ;  and  the  very  law  offi- 
cers of  the  crown  are  said  to  have  been  ashamed  to  appear  in 
it  In  the  presetnt  emergency,  the  same  disinclination  to  it 
prevailed  ^  and  it  was  at  length  decided  that  the  peers  8ho\dd 
attend  in  their  ordinary  costume,  which  consists  of  a  blue 
coat,  with  collar  and  facings  embroidered  in  gold,  and  a 
cocked  hat  with  white  feathers. 

A  preparatory  inquiry  having  been  deemed  necessary,  the 
president,  associating  with  himself  M.  Siguier  and  Count 
de  Bastard,  proceeded  to  examine  witnesses  and  documents 
relating  to  the  prosecution,  and  also  to  interrogate  the  ac* 
cused.  Whilst  their  report  was  preparing,  various  incidental 
questions  aifose.  Amongst  the  most  important  of  these  was 
the  mode  of  proceeding  against  the  ministers  who  had  fled. 
A  young  advocate,  also,  presented  himself  before  M.  le  Baron 
Pasquier,  president  of  the  commission,  furnished  with  powers 
from  a  great  number  of  the  widows  of  the  victims  of  July,  and 
formally  announced  that  they  made  themselves  civil  parties 
to  the  suit,  as  well  in  their  own  names  as  in  those  of  such  of 
their  children  as  were  minors,  for  the  purpose  of  claiming 
the  damages  and  interest  to  which  they  conceived  themselves 
entitled. 

M.  Madier  de  Montjau  having  been  appointed  procureur- 
g6n6ral  of  the  court  royal  of  Lyons,  and  M.  Persil,  procureur- 
gen^ral  of  that  of  Paris,  both  were  under  the  necessity  of  va- 
cating their  seats.  They  were  re-elected,  but  a  doubt  arose  as 
to  whether  their  functions  as  delegates  were  not  suspended  or 
superseded  in  consequence.  The  doubt  was  set  at  rest  by  a 
resolution  of  the  chamber,  confirmatory  of  their  appointment. 
We  pass  over  the  answerp  of  the  accused  to  the  interrogatories 
of  the  committees  of  the  chambers,  nor  do  we  think  it  neces- 
sary to  particularise  the  other  evidence  received  by  the  com- 
mittee of  the  peers.  It  will  be  sufficient  to  indicate  the 
nature  of  that  which  was  received  at  the  trial. 

On  the  29th  of  November  1830,  M.  le  Comte  de  Bastard, 
on  the  part  of  the  committee  of  the  peers,  made  his  report  to 
the  court.    It  is  drawn  up  with  great  ability  andioccasional 
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eloquence^  but  it  is  about  eighty  pages  in  length,  and  contains 
little  of  novelty,  if  we  except  the  part  in  which  the  claims  of 
the  widows  and  children  of  the  sufferers  by  the  revolution  are 
disposed  of.  Of  these,  for  obvious  reasons,  the  court  declined 
to  take  cognizance.  We  subjoin  one  important  passage  relat- 
ing to  the  character  and  powers  of  the  court : 

**  The  French  chamber  of  peers, — by  its  elevated  rank  in  the  hier- 
archy of  powers,  by  the  independence  assured  to  it,  by  the  stability 
of  its  existence,  by  the  very  number  of  its  members,  by  the  habits 
and  necessity  in  which  it  finds  itself  of  dealing  annually  with  the 
highest  interests  of  the  country, — could  alone  compose  the  supreme 
tribunal  of  France ;  alone,  by  its  political  and  judicial  character, 
could  constitute  this  superior  order  of  magistracy,  capable  of  enter- 
taining and  deciding  on  great  prosecutions,  and  of  inspiring  confir 
dence  alike  in  the  country  and  the  accused.  It  alone  h^d  the 
power  and  the  right  of  emancipating  itself  from,  the  narrow  pre- 
scriptions of  the  written  law,  and  of  listening  only  to  the  eternal 
rules  of  equity  and  reason ;  of  leaving  no  crime  unpunished,  and  of 
inflicting  the  punishment  any  one  might  deserve ;  of  resisting  the  de- 
mands of  power  and  the  prejudices  of  party ;  of  regarding,  in  a  word, 
only  the  good  of  the  country,  only  the  interests  of  justice  to  which 
nations  have  never  been  wanting  with  impunity." 

He  concluding  by  moving  a  resolution  to  the  effect,  that  the 
court  of  peers  would  hear  the  charge  on  a  day  to  be  appointed 
by  the  president.  It  was  subsequently  fixed  that  the  tria]  should 
commence  on  the  16th  December  1830,  at  ten  o'clock  in  the 
morning.  Arrangements  were  made  to  admit  as  many  spec- 
tators as  possible,  and  a  certain  number  of  tickets  were  sent  to 
many  of  the  public  bodies  or  corporations.  Thus  the  national 
guard  had  60,  the  bar  10,  and  the  polytechnic  school,  6. 

Particular  attention  was  paid  to  the  accommodation  of  the 
reporters.  Their  tribune  was  placed  in  the  middle  of  the  gal- 
lery, fronting  the  accused  and  the  advocates,  and  two  places 
were  allowed  to  each  journal,  about  forty  reporters  in  the 
whole  being  present.^ 

By  some  mistake  the  accused  were  brought  in  too  soon,  and, 
to  the  surprise  of  every  one,  again  withdrawn  from  the  court. 


'  A  solemn  appeal  was  addressed  by  the  counsel  for  the  accused  to  the  news- 
papers, calling  on  them  to  reserve  their  opinions  until  the  defence  should  be  closed. 
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On  ifae  arrival  of  the  commissioners  of  the  chamber  of 
deputies^  they  were  introduced  again»  and  had  seats  as- 
signed them  behind  their  counsel.  They  were  first  severally 
required  to  declare  their  names,  ages»  and  quality.  M.  de 
Polignac  merely  replied :  ''  Auguste  Jules  Armand  Marie, 
Prince  do  Polignac,  aged  fifty  years :"  the  others  gave  their 
nionesy  &c«  under  protestation.  They  had  all,  on  their  first  ex- 
amination, avowed  their  signatures  to  the  ordinances.  The  ex- 
cuses of  the  absent  peers  were  next  heard ;  and  then,  the  reso- 
lution of  the  chamber  of  deputies  and  the  decree  of  the  court 
of  tiie  29th  NQvember  having  been  first  read,  the  commissioners 
of  the  chamber  of  deputies  were  called  upon.  M.  Berenger, 
addressed  the  court  in  a  very  short  speech  (about  a  page  and 
a^alf): 

"  Peers  of  France,  the  resolution  of  the  chamber  of  deputies 
which  has  just  been  read,  particularises  the  charge  brought  against 
the  last  ministers  of  Charles  the  Tenth. 

'*  Delegates  and  organs  of  the  chamber,  we  are  here,  in  the  name 
of  the  country,  to  demand  justice  for  the  violation  of  our  institu- 
tions, for  the  blood  of  our  citizens." 

(After  stating  that  the  attempt  of  the  accused  was  wholly 
unprovoked,  and  recapitulating  its  result,  he  proceeds :) 

**  But  the  greater  the  right  of  the  nation  to  a  signal  reparation, 
Ihe  more  is  she  interested  that  the  high  tribunal  which  is  called  upon 
to  fix  that  reparation,  be  independent  and  free ;  could  it  cease  to 
be  so,  did  there  rest  upon  it  the  slightest  semblance  of  oppression, 
its  decision  would  not  be  a  judgment :  France,  Europe,  posterity, 
would  dispute  its  right  to  the  character. 

'*  My  Lords,  it  is  in  your  courageous  energy,  in  the  rectitude  of 
your  consciences,  and  in  the  sovereign  power  you  hold  from  the 
constitution,  that  the  country  loves  to  find  its  strongest  guarantees ; 
it  will  also  find  them  at  its  need,  in  this  generous  population  of 
Paris,  which,  so  great  in  the  hour  of  danger,  will  complete  its 
work  by  protecting  your  deliberations  and  causing  your  verdict  to 
be  respected.  It  knows  that  its  honour  is  involved."  [Applause 
from  the  spectators  in  the  tribunes,  and  particularly  from  those 
in  the  uniform  of  the  national  guard.] 

**  The  great  act  which  is  preparing  will  put  the  finishing  stroke  to 
our  revolution ;  and  an  imposing  spectacle  to  offer  to  the  world  will 
be  that  of  a  nation,  which,  after  having  shewn  the  sublimest  courage 
in  the  conquest  of  its  rights,  appears  calm,  confident,  and  full  of 
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dignity,  when  the  time  is  oomefor  demanding  of  tiie  law  and  ob^ 
taining  of  the  magistracy  the.  punishment  of  the  injuries  it  has  en^. 
dured. 

We  require  the  court  to  proceed  to  the  interrogation  of  the  ac- 
cusedy  and  the  hesiring  of  witnesses." 

M.  de  Poligiiac  was  then  interrogated  by  the  president  as 
to  various  points  supposed  to  be  connected  with  the  accusa-. 
tion.     His  answers  convey  very  little  information,  and,  on  be-i 
ing  asked  bis  reasons  for  adopting  the  ordinances,  he  replied 
that  those  reasons  formed  part  of  his  defence  and  would  be^ 
explained  by  his  counsel.   .He  is  said  to  have  spoken  in  a. 
very  weak  voice,  and  to  have  been  frequently  requested  to. 
speak  out.    The  rest  of  the  accused  were  next  interrogated, 
but  nothing  of  consequence  is  to  be  collected  from  their  ex- 
aminations. The  president,  having  finished  his  interrogatories, 
intimated  that  the  delegates  were  at  liberty  to  address  uny 
questions  to  the  accused  ;  upon  which  M.  Persil  required  to; 
know  the  meaning  of  the  protestations  mentioned  above.    To 
this  M.  Peyronnet  replied  that  they  related,  not  to  the  juris-* 
diction  of  the  court,  but  to  the  regularity  of  the  proceedings ; 
but  he  declined   stating  to  what  extent  he  and  those  who 
had  joined  with  him  in  those  protestations,  intended  to^ 
rely  on  them.    On  M.  Persil's  putting  a  question  and  being 
told  he  must  address  it  to  one  of  the  accused,  the  following 
colloquy  takes  place : 

'^  M.  de  Martignac :  I  do  not  believe  that  the  delegates  have  the 
right  of  directly  interrogating  the  accused. 

'^  M.  Persil :  I  maintain  that  we  have  the  right. 

"  M.  de  Martignac :  Then  we  shall  have  the  right  of  directly 
questioning  the  witnesses,  without  putting  our  questions  through^ 
the  medium  of  the  President. 

"  Tbe  President :  I  think  the  question  should  be  addressed  to 
the  accused  ;  it  is  asked  if,  on  the  evening  of  the  Tuesday,  a  report, 
was  made  to  the  royal  council  on  the  events  of  the  day. 

"  M .  de  Polignac  :  No  report  was  made  to  the  council ;  the  infor- 
mation that  had  been  procured  was  communicated. 

**  M.  Persil :  How  happened  it  that  the  member  of  the  council, 
entrusted  with  the  home  department,  did  not  make  a  report  as  to. 
whether  it  was  proper  to  put  Paris  in  a  state  of  siege  ? 

"  M.  de  Polignac :  This  will  form  part  of  the  defence. 
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*^  M.  de  Martignac  :  You  are  here  eatering  into  the  argument ; 
this  cannot  be ;  you  must  wait  for  the  pleadings. 

**  M.  Persil :  I  have  no  thought  of  entering  into  the  argument,  I 
only  demand  ex|danations  as  to  facts. 

'^  M.  de  Martignac  :  You  are  named  by  the  chamber  of  deputies 
to  conduct  the  prosecution,  but  not  to  direct  the  debates/* 

The  President  decided  that  the  delegates  were  entitled  to 
put  questions;  but  one  only  was  put, — by  M.  Persil  to  M. 
Peyronnet  on  a  subject  of  little  importance  ;  after  which  the 
witnesses  were  called.  .  . 

Our  limits  render  any  abstract  of  the  evidence  impos- 
fiible,  nor,  were  it  possible,  would  much  be  gained  by  it. 
Persons  of  all  ranks  and  conditions  of  life —  peers,  deputies^ 
officers)  advocates,  merchants,  and  tradesmen -r- tell  long 
-stories  of  what  they  did,  saw,  heard,  or  thought,  in  connect 
tion  with  the  three  dayd  of  July.  Forty-five  witnesses  were 
examined  in  the  whole,  and,  according  to  English  notions, 
ndthing  can  be  more  irregular  than  the  mode  in  which  they 
were  allowed  to  run  on,  or  more  irrelevant  than  the  greater 
part  of  their  statements.  ^    We  shall  give  a  few  specimens: 

**  14th  Witness :  M.  Plongoulm,  aged  33,  advocate  of  the  Court 
Royal. 

*'  The  President :  Havifig  been  commissioned  to  prepare  an  his- 
torical notice  of  the  26th,  27th,  and  28th  of  July,  you  may  be  bet- 
ter acquainted  than  others  with  facts  of  importance ;  have  the  good- 
ness to  state  to  us  what  you  yourself  may  deem  fit  to  aid  justice. 

**  M.  Plongoulm:  I  have  no  personal  knowledge  of  any  fact  of 
•importance,  or  which  appears  to  me  to  have  any  bearing  on  the  pro- 
secution. However,  as  M.  le  President  says,  I  have  been  in- 
trusted with  a  work  which  has  put  me  in  the  way  of  collecting 
documents  that  may  be  of  use.  But  (continued  the  witness,  after  a 
few  more  remarks  of  this  sort)  my  deposition  will  bear  rather  upon 
what  appears  to  me  to  have  been  the  honourable  actions  performed, 
than  on  the  gist  of  the  proceedings. 

"  The  President :  You  have  sworn  to  tell  the  whole  truth. 

"  M.  de  Martignac  :  I  know  not  of  what  advantage  the  deposi- 
tion of  this  witness  can  be,  since  he  has  no  knowledge  of  any  fact, 

*  All  the  witnesses  on  both  sides  were  called  in  uninterrupted  sucoession,  neither 
the  accusers  nor  the  accused  addressing  the  court,  otherwise  than  incidentally,  until 
the  whole  evidence  was  gone  through. 
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aiui  will  coniiiie  himself  to  tiarrating  what  he  learnt  with  ibe  vtew  of 
writing  a  history.  * 

"  M.  Plongoulm :  I  set  out  by  declazing  that  I  had  no  per- 
sonal knowledge  of  the  facts.  What  appears  to  concern  the  pro^ 
secotion  is  the  manner  in  which  the  attack  commenced.  Events 
did  not  occur  in  the  same  manner  on  all  points/'  &c.  &c. 

And  the  witness  absolutely  goes  on  to  relate  some  of  the 
most  dramatic  incidents  and  interesting  anecdotes  which  be 
had  collected  for  bis  history,    F(m:  instance — 

^'  It  has  been  declared  to  me  that,  on  Wednesday  the  27th,  at  the 
beginning  of  the  affair,  an  officer  of  the  gendarmerie  killed  an  old 
man  with  great  inhumanity,  alter  trampling  him  under  his  horse'i^ 
feet.  I  have  no  knowledge  of  this  fact ;  it  is,  as  far  as  I  am 
concerned,  an  on  dit.  I  repeat  it  to  the  court,  that  it  may  be  coq«> 
vinced  that  T  am  telling  the  whole  truth.  I  have  had  to  inquire  for 
leg  belles  choses  only,  and  not  for  such  as  might  sadden.  I  may 
add  that,  in  the  Rue  St.  Denisy  a  citizen,  wholly  inoffensive,  was 
killed  by  the  garde  royale,  whilst  he  was  seeking  shelter  in  a  comer 
of  the  street*  The  soldiers  afterwards  amused  themselves  by 
piercing  him  with  their  bayonets." 

It  seems  but  fair  to  balance  these  on  dits  of  the  historian 
who  thinks  it  beneath  the  dignity  of  history  to  be  sad^  with 
an  on  dit  of  a  somewhat  different  description.  ItisM.Gral- 
leton,  the  seventeenth  witness,  who  speaks : 

**  Here  is  another  event  which  happened  on  the  side  of  the  Place 
du  Chatelet. 

^'  A  burial  had  just  taken  place ;  a  mourning  coach  was  passing 
by ;  two  priests  were  in  it.  Unhappily  they  were  recognized  by  their 
dress,  and  the  cry  arose,  *  Down  with  the  Jesuits/  lliere  were  two 
ecclesiastics,  a  young  and  an  old  man,  in  tiie  coach.  The  old  man 
kept  his  seat ;  he  was  not  hurt.  The  young  man  was  so  imprudent 
as  to  open  the  door  and  get  out.  Hdf  a  score  of  musquets  were 
discharged  at  him.  He  fell  grievously  wounded;  he  was  carried 
into  a  house,  where  I  caused  all  possible  care  to  be  taken  of  him, 
and  he  is  still  alive." 

Our  next  extract  is  from  the  evidence  of  M.  Pierre  Masson, 
doctor  of  laws,  and  advocate  of  the  court  royal  of  Paris : 

*  No  notice  whatever  was  taken  of  this  objection. 


frud  of  the  Ex-Mimsteru  2g7 


U 


In  returning  by  the  Roe  des  Caunettea,  I  saw  a  young  woman 
in  a  round  cap.  [general  symptoms  of  mirth.]  Yes,  gentlemen,  a 
young  woman  in  a  round  cap.  •  •  • 

*'  The  President:  I  entreat  the  audience  to  be  silent. 

*'  Many  Peers :  It  is  not  the  court  that  is  disorderly,  but  the  public 
in  the  tribunes. 

** The  President:  I  request  the  witness  to  particularise  the  facts, 
and  relate  them  without  too  much  digression. 

'^  M.  Masson :  I  repeat,  then,  that  there  was  a  young  woman  in  a 
round  cap,  who  had  the  pockets  of  her  apron  full  of  tricolour  rib- 
bons ;  she  was  moreover  attended  by  two  stout  men,  who  protected 
her,  and  she  walked  along  with  an  air  of  triumph,  [renewed  symp-* 
toms  of  mirth.]  I  saw  many  other  things,  but  I  retired  when  there 
was  danger Permit  me,  I  have  still  something  to  tell.  I  wit- 
nessed on  the  Wednesday  the  attack  of  the  corps  de  garde  of  the 
Arcade  Colbert ;  it  was  attacked  in  the  same  manner  as  the  post  at 
the  Place  Maubert.  This  fact  can  be  certified  by  M.  Dupr6,  an 
historical  painter,  who  lives  in  the  same  house  as  myself,  and  could 
give  you  sill  the  details." 

So  saying,  the  learned  doctor  retired. 

Interruptions  of  all  sorts  also  appear  to  have  taken  place 
without  any  check  from  the  president.  Besides  the  occa- 
sional wrangling  between  the  delegates  and  the  prisoners' 
counsel,  which  was  natural  enough,^  the  accused,  particularly 
Prince  Polignac,  frequently  addressed  the  court  in  explanation 
or  contradiction  of  the  evidence;  and,  in  some  instances,  wit- 
nesses, counsel,  peers  and  president,  were  engaged  in  col- 
loquy at  once.  For  example,  a  question  having  arisen  con* 
coming  an  order  of  arrest,  the  president  desired  M.  de  Guise 
to  be  called : 

**  M.  Komierowski  (a  witness  already  examined)  advanced  before 
him,  and  said  with  vivacity — From  the  hurry  the  marshal  (Mar- 
mont)  was  in  to  give  the  counter-order,  I  am  iliduced  to  believe  that 
the  order  did  not  come  from  him.     He  said  to  me,  '  Gould  you  not 


1  M.  Persil  received  one  awkward  rub  from  M.  Billot,  an  ez-procureur  du  roi, 
who,  on  being  asked  whether  mandats  ds  iepot  or  mandaU  de  comparutian 
were  issued  against  the  journaTists,  replied :  ''  The  Procureur^general  (M.  Persil) 
ought  to  know  that  mandats  de  depot  are  never  issued  until  after  the  accused 
have  been  interrogated  in  consequence  of  the  execution  of  mandat$  de  comparution*** 
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^ead  two  or  three  officers  to  kam  where  colonel  Foucauld  U,  for 
the  counter-order  is  with  him  V 

"  M.  de  Guise:  The  order  could  not  come  from  the  marshal.  I 
have  known  hun  long,  and  I  have  never  heard  him  speak  of  M.  Eu- 
s^be  de  Salverte  or  M.  de  Puyraveau  (two  of  the  persons  against 
whom  the  order  was  directed). 

"The  Marquess  d'Angosse:  Was  the  order  in  the  handwriting 
of  the  Duke  of  Ragusa  ?    ' 

"  M .  de  Foucauld  (the  witness,  in  the  middle  of  whose  deposi- 
tion the  colloquy  occurs) :  I  was  not  accustomed  to  receive  orders 
from  the  Duke  of  Ragusa,  but  the  order  appeared  to  me  to  be  writ- 
ten in  the  same  hand  as  the  signature. 

.  "  M.  d'Angosse:  Who  is  the  person  who  commonly  writes  under 
the  dictation  of  the  marshal  ? 

**  M.  de  Guise  :  I  alone,  and  I  have  never  written  any  order  of  the 
kind. 

"  M.  de  Martignac :  M.  de  Foucauld  has  declared  that  he  did  not 
know  the  marshal's  writing. 

"  The  President :  What  was  about  the  length  of  the  order  of  ar- 
rest? 

"  M.  de  Foucauld :  A  line  and  a  half.  There  were  only  these 
words :  '  The  Duke  of  Ragusa,  marshal  of  France,  commandsint  of 
the  troops,  orderis  the  following  arrests.'  Then  followed  the  names 
of  seven  or  aght  persons. 

>  "  M.  Komierowsky  (with  warmth)  :  I  request  Colonel  Foucauld 
to  say  by  whom  he  caused  this  order  of  the  marshal  to  be  deci- 
phered. Had  the  order  been  written  by  the  marshal,  I  would  have 
defied  Colonel  Foucauld  to  read  his  writing.  [A  general  laugh,  in 
which  MM.  de  Polignac  and  Peyronnet  joined.]" 

The  general  effect  produced  upon  the  mind  by  the  reading, 
of  the  evidence,  serves  only  to  confirm  the  impression  which 
most  unprejudiced  persons  have  long  ago  conceived  of  the  af- 
fair. Occasional  enormities  were  doubtless  committed  upon 
both  sides,  though  much  fewer  than  might  have  been  expected 
from  such  a  contest,  and  far  more  than  counterbalanced  by 
splendid  instances  of  forbearance,  generosity,  and  patriotism ; 
nor,  after  the  battle  had  commenced,  is  it  improbable  that 
many  peaceable  citizens  were  fired  upon  or  charged  by  the 
military.  But  it  is  hardly  conceivable  that  the  military  were 
the  aggressors  voluntarily, — still  less  by  the  command  of  the 
ministry,  who  could  have  had  no  object  in  view  than  that  of 
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preventing  disturBances,  who  had  all  to  lose/and  nothing  to 
gain^  by  an  insurrection.    The  principal  evidence  by  which  it 
was  attempted  to  prove  the  direct  participation  of  M.  de  Po- 
lignac  in  the  alleged  massacre  of  the  people,  was  that  of  M. 
Arago,  member  of  the  academy  of  sciences,  who  deposed  that 
a  Colonel  de  la  Rue,  on  returning  from  an  interview  with  the 
prince  during  the  tumults,    exclaimed   to    him,    '^We  are 
undone ;  our  prime  minister  does  not  even  understand  French. 
When  I  told  him,  citing  you  as  my  authority,  that  the  troops 
were  going  over  to  the  side  of  the  people,  he  replied,  'We//, 
then,  the  troops  aUo  must  be  fired  uponJ  ^'  ^    M.  de  la  Rue  was 
not  in  France  during  the  trial,  and  could  not  be  called  ;  but 
M.  de  Guise  stated  that  he  had  a  letter  from  that  gentleman, 
confirming  the  statement,  in  his  possession.  He  was  requested 
to  fetch  it,  and  presently  returned,  holding  a  half-sheet  of 
letter  paper  in  his  hand.    "  I  have/'  said  he,  "  only  brought 
the  end  of  the  letter ;  the  first  side  refers  only  to  private  mat- 
ters, and  I  thought  it  would  be  of  no  use  to  the  prosecution.'' 
The  president  expressed  some  surprise  at  this,  but  the  paper 
was  allowed  to  be  read.    The  president  then  asked  if  the  let- 
ter was  signed,  and  was  answered  in  the  negative :  both  M. 
Guise  and  M.  Komierowski,  however,  declared  that  they  knew 
it  to  be  the  handwriting  of  M.  de  la  Rue.     M.  de  Martignac 
objected  to  the  admission  of  such  a  document;  but  the  pre- 
i^ident  said  it  was  for  the  court  to  decide  as  to  the  reliance 
to  be  placed  on  it ;  upon  which,  M.  de  Komeriowski  (avec 
feu,  as  the  reporter  expresses  it)  exclaims,  ''  I  affirm,  upon 
my  word  of  honour,    that  it  is  the  handwriting  of  M.   de 
la  Rue."     The  whole  statement  was  solemnly  denied  by  M. 
de  Polignae,  but  it  was  subsequently  relied  on  and  veher 
mently  pressed  by  the  accusers.  _   ^ 

The  evidence  closed  on  the  third  day  (December  17th.) 
The  following  day  wsls  fixed  for  the  requisitoire  (speech 
in  support  of  the  charge)  of  the  delegates.  M.  de  Mar- 
tignac stated  that  he  knew  not  whether  the  whole  sit- 
ting would  be  taken  up  by  the  accusers,  but  that,  at  all 
events,  it  would  be  impossible  for  him  to  reply  the  same 

'  M.  de  Polignae  had  evidently  never  heard  of  Mr.  Lnttreirs  remark^  when  told 
during  the  Queen's  trial  that  the  army  was  not  to  be  depended  on  :  "  What  will 
CasUereagh  do,  now  that  his  extinguishers  are  on  fire  V  This  mot  has  been  versified 
by  Moore. 
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day.  The  president  declined  saying  beforehand  whether  the 
defenders  would  be  called  upon  immediately  after  the  requtsi- 
toire  or  not. 

On  the  following  day  (the  18th),  M.  Persil  addressed  the 
court  in  support  of  the  accusation  in  a  speech  which  occupied 
from  half-past  ten  to  one  in  the  delivery.  The  most  remark- 
able part  was  that  in  which  he  endeavours  to  explain  away 
the  fourteenth  article  of  the  charter,  which  we  subjoin: 

^'  The  king  is  the  supreme  head  of  the  state ;  commands  the 
forces,  sea  and  land ;  declares  war,  makes  treaties  of  peace,  alliance, 
and  commerce ;  appoints  to  all  employments  in  the  public  adminis- 
tration ;  and  makes  rules  and  ordinances  necessary  for  the  execu-* 
tion  of  the  laws  and  the  safety  of  the  state.''* 

The  speaker  contended  that  the  wide  sense  sought  to  be  put 
upon  the  concluding  words  of  this  article  would  nullify  the 
charter  itself,  and  render  the  government  a  despotism ;  that 
s.uch  a  sense,  therefore,  was  not  to  be  received ;  and  that  the 
clause  had  been  subsequently  modified  by  the  chambers,  not 
because  they  doubted  of  its  interpretation,  but  to  remove  the 
possibility  of  doubt.  In  the  course  of  his  argument  he  make^ 
the  following  very  singular  admission  : 

'^  It  is  not  that  we  wish  to  go  the  length  of  maintaining,  that,  had 
some  great  danger  presented  itself,  the  king  had  not  the  right  to 
possess  himself  temporarily  of  all  the  powers  of  the  state.  [Agitation 
and  murmurs.] 

'*  The  President :  I  request  the  Court  and  the  audience  to  give  no 
mark  of  approbation  or  disapprobation. 

"  M.  de  Persil :  But  we  say  not  that  this  would  be  by  virtue  of 
article  14,  which  supposes  the  use  of  legal  means,  but  by  virtue  of 
necessity, —  that  supreme  law  which  knows  nor  time,  nor  place,  nor 
condition  —  by  virtue  of  the  right  which  the  chambers,  the  other 
constituted  authorities,  and  even  private  persons  possess,  of  endea- 
vouring, upon  their  personal  responsibility,  to  save  the  state." 

M.  Persil  concludes  a  powerful  address,  by  calling  on  the 
court  not  to  be  persuaded,  by  appeals  to  their  generosity,  to 
hold  out  a  hope  of  impunity  to  future  assailants  of  their  li- 
berties. 

After  a  short  explanation  by  M.  de  Peyronnet,  the  sitting 
was  suspended  for  half  an  hour ;  at  the  end  of  which  the  de« 
fender  of  M.  de  Polignac  was  called  upon. 
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^«  M.  de  MaKignac :  Peers  of  the  realm,  on0  of  ihoie  great  events 
which  are  doubtless  permitted  by  providence  for  the  instruction  of 
nations  and  kings,  has  overthrown  a  dynasty,  raised  a  throne,  and 
erected  another  hereditary  monarchy  upon  new  foundations.  This 
broken  sceptre,  this  fallen  crown,  these  powers  built  upon  the  ruins 
of  powers  destroyed,  this  tempered  but  boundless  reaction,  from 
which  no  part  of  our  body  politic  is  free,  present  for  reflection  the 
most  awful  example  of  the  vicissitudes  to  which  the  life  of  man  and 
of  states  is  exposed.  The  mountains  <^  Scotland  hide  from  the 
world  the  mighty  monarch  whose  arms  have  just  overthrown  that 
bulwark  of  barbarism  which,  up  to  his  time,  had  braved  civiliza- 
tion and  Christianity.  Scarcely  a  few  days  have  intervened  between 
a  glorious  victory  and  the  most  terrible  of  falls,  and  the  conquered 
despot  had  not  touched  the  soil  which  promised  him  an  asylum,  when 
the  conquering  king  was  seeking  some  hospitable  land  which  might 
be  willing  to  afford  him  refuge  in  his  exile. 

**  All  is  changed,  both  things  and  men,  around  us.  Another  flag  is 
substituted  for  that  which  was  floating  over  our  public  buildings,  another 
oath  has  called  God  to  witness  a  new  engagement.  The  origin  and 
limits  of  royalty,  the  constitution  of  the  &rst  bodies  of  the  state,  lElnd 
the  great  clauses  of  the  fundamental  compact  which  unites  us — ^^ali 
have  been  modified,  all  have  felt  the  influence  of  the  convulsion  which 
has  shaken  the  social  edifice  to  its  base. 

''  In  the  midst  of  so  many  elements  of  change  and  movement,  of  so 
many  things  to  which  action  gives  birth  and  which  reaction  destroys  •*- 
one  alone  remains — ^immoveable,  eternal,  inaccessible  to  passion,  inde- 
pendent of  time  and  of  events — justice.  Whatever  the  banner  that 
floats  upon  its  temple,  whatever  the  power  in  whose  name  it  gives 
forth  its  decrees,  this  knows  neither  change,  modification  nor  impulse ; 
its  duties  are  ever  uniform,  for  its  only  rules  are  truth  and  right.  < 

■  We  are  tempted  to  think  that  M.  de  Martignac  must  here  have  had  the  con- 
dusioD  of  Bill's  Speech  on  Hastings'  impeachment  in  mind. 

'*  My  lords,  it  is  not  the  ciiminalty  of  the  prisoner ;  it  is  not  the  claims  of  the 
commons  to  demand  judgment  to  be  passed  upon  him ;  it  is  not  the  honour  and 
dignity  of  this  court,  and  the  welfare  of  millions  of  the  human  race,  that  alone  call 
upon  you.  When  the  devouring  flames  shall  have  destroyed  this  perishable  globe, 
and  it  sinks  into  the  abyss  of  nature,  from  whence  it  was  commanded  into  ex- 
istence by  the  great  author  of  it ;  then,  my  brds,  when  all  nature,  kings  and  judges 
themselves,  must  answer  for  their  actions,  there  will  be  found,  what  supersedes 
creation  itself,  namely,  Etemsd  Justice.  It  was  the  attribute  of  the  great  God  of 
nature  before  worlds  were ;  it  will  reside  with  him  when  they  perish ;  and  the 
earthly  portion  of  it,  committed  to  your  care,  is  now  solemnly  deponted  in  your 
hands  by  the  commons  of  England.    I  have  done.*' 
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The  people^  my  lords,  know  this ;  moreover,  there  is  that  in  its  natne 
^hich  inspires,  which  commands,  respect;  and  if  on  some  occasion^ 
the  passions  have  lost  sight  of  it,  the  aberration  was  never  lastidg,  and 
the  noble  firmness  of  the  magistrate  was  soon  honoured  as  it  ought  to 
be,  by  the  esteem  of  the  people.  It  is  this — this  justice  of  all  times 
and  all  places,  which  has  just  been  invoked  by  the  men  who  have  ad- 
dressed you  in  the  name  of  the  sovereign  power,  and  who  now  appear 
before  you  under  the  ban  of  prosecution,  and  around  whom  the  array 
of  power  and  dignity  has  now  become  the  an-ay  of  watchfulness 
and  protection.  Before  this  justice,  which  may  defy  history, 
because  it  aspires  by  anticipation  to  be  as  impartial  as  history,  a 
minister  of  the  fallen  monarch  presents  himself,  a  minister  whose 
memory  is  mixed  up  with  miseries,  with  disasters,  with  blood  -— ^ 
whose,  name  has  been  constantly  reiterated  in  the  midst  of  excitement 
and  rage,  and  whom  prejudice  itself  must  feel  at  length  the  necessity 
of  listening  to.  In  Uie  midst  of  so  many  accomplished  advocates, 
Tn^hose  eloquence  is  the  property  of  misfortune —  I  it  is,  whom  he 
confidingly  selects  to  speak  in  his  name,  to  enlighten  the  conscience 
of  his  judges,  and  the  opinion  of  his  country. 

^*  Removed  twelve  years  ago,  by  public  employments,  from  this 
noble  profession  of  the  bar,  of  which  nothing  has  since  remained  to 
me  but  recollections  and  regrets,  I  trembled  lest  the  undertaking, 
coming  on  me  by  surprise,  should  prove  too  much  for  my  strength : 
and  yet  I  did  not  hesitate  to  accept  it,  for  the  voice  of  a  man 
in  danger,  appealing  to  you  for  aid,  has  something  in  it  which 
is  irresistible.  This  commission  from  misery,  of  which  I  fully  appre- 
ciate the  weight,  I  am  here  to  endeavour  to  discharge; — may  I  be 
enabled  to  discharge.it  with  the  firmness  which  befits  the  perform- 
ance of  a  duty,  the  temperance  which  never  irritates  those  whose 
feelings  are  to  be  touched,  the  strength  of  reason  which  strikes  the 
understanding,  and  impresses  conviction  on  the  mind.  Such  is  my 
sincerest  and  most  ardent  wish  —  your  own  good  feeling  will  enable 
you  to  comprehend  it.  In  the  present  instance,  the  defence  may  be  lofty 
and  protecting ;  truth  and  reason  have  placed  in  my  hands  all  the 
combined  elements  of  the  success  which  I  aspire  to.  My  own  incom- 
petency alone  can  strike  them  with  barrenness,  and  I  feel  that  the  re- 
collection of  an  impotent  attempt,  and  a  deceived  confidence,  would 
weigh  upon  my  heart  like  a  never-dying  remorse. 

"  I  have  need,  my  lords,  of  all  your  indulgence,  but  I  think  I 
may  hope  for  it,  fpr  nothing  of  the  past  has  been  lost  upon  me. 

"  The  events  which  bring  us  before  you,  cannot  be  separated 
from  the  cause  which  has  produced  them ;  before  treating  of  these, 
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I  must  direct  your  attention  to.  the  past,  —  go  oyer  with  you  those 
stormy  and  difficult  times  which  preceded  and  prepared  the  catas- 
trophe we  have  just  been  witnessing,  and  tell  you  how,  with  affrighted 
gaze,  I  have  marked  the  thunder  collecting  above  the  throne  it  has 
struck." 

The  orator  proceeded  to  sketch  the  history  of  the  period 
intervening  between  the  first  French  revolution  and  the  last/ 
with  the  view  of  shewing  the  embarrassing  condition  of  affairs, 
the  conflicting  principles  and  wholly  irreconcileable  divisions 
which  prevailed,  when  his  client  was  called  to  the  helm ;  from 
which  it  is  subsequently  inferred  that  he  had  literally  no  al- 
ternative between  tamely  surrendering  the  monarchy  to  its 
enemies,  or  striking  a  bold  stroke  in  its  defence.  The  follow- 
ing allusion  to  the  ex-premier  is  singular : 

**  This  man  was  not  skilled  in  parliamentary  debate ;  he  had  seen 
little  of  the  elective  chamber,  and  could  not  hope  to  contend  in  the 
tribune,  should  he  be  called  to  it,  against  an  active,  skilful,  and 
practised  opposition ;  but  this  duty,  had  it  been  imposed .  on  him, 
would  not  have  dismayed  him :  not  that  he  had  any  presumptuous- 
confidence  in  innate  talent,  but  because  he  would  not  have  foreseen  the. 
difficulty  of  clearly  expressing  a  thought  he  deemed  just;  he  was 
the  very  man  one  would  have  thought  of  in  a  time  of  peril,  not 
perhaps  to  conjure  it  away,  but  to  struggle  against  it  with  a  perfect 
abnegation  of  self/' 

In  acknowledging  the  liberality  of  the  chamber  in  permit- 
ting  one  of  its  members  to  appear  as  the  advocate  of  the  ac- 
cused, he  also  makes  an  allusion,  which  we  are  too  patriotic 
to  pass  by :  ^'I  wish,  for  the  honour  of  England,  that  any 
similar  example  were  to  be  found  in  her  history.^^  We  have 
certainly  no  precedent  precisely  in  point,  because  it  is  not  our 
custom  to  prosecute  our  ministers  pour  encourager  les  autres, 
but  we  defy  M.  de  Martignac  to  point  out  any  one  parlia-^ 
mentary  prosecution  for  the  last  one  hundred  and  fifty  years, 
i.  e.  since  our  constitution  was  settled,  in  which  the  accused 
was  restricted  in  his  choice  of  counsel,  or  in  any  other  of  the 
privileges  of  defence.  ^  There  is  some  justice,  we  allow,  in  the 
following  allusion,  though  two  centuries  is  a  little  too  far  to 
go  back : 

'  On  the  trial  (so  called)  of  the  late  Queen,  Lord  Brougham  and  Sir  Thomas 
Denman,  botli  members  of  the  house  of  commons  at  the  time,  were  formally  autho^ 
ised  to  conduct  her  defence. 
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'<  At  length  tiib  grebt  discassion  has  commenced ;  you  have  heard 
the  witnesses,  and  investigated  the  truth  with  the  ardour  which  springs 
from  the  desire  of  being  informed  in  order  to  be  just ;  the  accusers 
have  raised  their  grave  and  austere  voices ;  they  have  spoken,  not 
like  Pym  pursuing  Strafford,  with  the  vengeful  malignity  o^  a  per-* 
sonal  enemy,  but  like  judges  thoroughly  possessed  with  the  severity 
of  their  commission,  and  pushing  to  its  utmost  limits  tbeir  fidelity  to 
the  rigorous  mandate  they  have  received  from  the  accusing  power 
of  which  they  are  the  organs." 

..  In  a  subsequent  part  of  the  speech,  however,  he  calls  on 
the  court  to  imitate  the  example  of  England  in  1688,  when 
not  a  minister  was  prosecuted,  when  even  JefFeries  was  per- 
mitted to  escape,  '*  and  Sunderland  himself,  that  agent  of  sa 
many  intrigues,  that,  counsellor  of  so  many  faults,  that  author 
of  so  many. illegal  and  arbitrary  acts  revolting  to  English 
hearts, — even  Sunderland,  momentarily  detained  by  an  indis- 
creet zeal,  was  restored  to  liberty  by  the  express  command  of 
William.  Compare  the  acts  of  the  two  reigns,  the  acts  of  the 
two  ministries,  and  judge  if  it  is  foi:  the  accused  who  stand 
there  that  severity  and  vengeance  should  be  reserved." 

We  must  content  ourselves  with  stating  the  rough  plan  of 
the  defence,  and  selecting  a  very  few  of  the  many  brilliant 
passages  and  powerful  reasonings  with  which  it  abounds. 
The  plan  is  thus  laid  down  by  the  orator  himself: 

^^  I  shall  first  show  that  the  charge  against  the  ex-ministers  is  in- 
admissible : — 

"  1.  Because  the  fallofthe  dynasty  has  destroyed  the  conditions  of 
the  prosecution,  and  left  it  without  legal  ground,  without  object, 
and  without  interest." 

(In  support  of  this  proposition,  he  urges  that  the  ministers 
are  made  responsible  on  account  of  the  irresponsibility  of  the 
king ;  that  the  two  principles  are  indissolubly  connected,  and 
that  as  the  full  penalty  had  been  inflicted  on  the  king,  those 
who  upon  this  construction  were  merely  his  instruments,  can- 
tkot  be  treated  as  independent  offenders.) 

**  2,  Because  the  accused  no  longer  find  in  the  actual  state  of 
our  institutions,  the  formal  guarantees  which  the  charter  had  pro- 
mised them,  on  making  their  responsibility  the  subject  of  judicial 
determination,  and  that  no  condemnation  can  be  judicially  pro- 
nounced against  them. 
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^^  3.  Because  there  exists  no  writtea  law,  anterior  U>  the  facts 
charged,  which  can  be  applied  to  them/' 

In  support  of  these  propositions^  he  relies  on  the  change 
inade  in  the  constitution  of  the  court  by  the  expulsion  of 
ninety- three  peers,  and  the  virtual  exclusion  of  fifty  more  who 
had  refused  to  take  the  new  oath.  Thus^  he  adds,  in  a  court 
where  three-eighths  are  sufficient  to  acquit,  more  than  three- 
eighths  of  the  judges  have  been  removed,^ 

^'  Some  minds  are  astonished  at  this  conclusion  ;  they  cannot 
admit  it,  because  they  cannot  conceive  a  crime  without  a  judge,  a 
society  without  protection,  a  law  without  powefr.  Their  astonish- 
ment would  be  natural,  and  their  incredulity  allowable  in  ordinary 
times,  for  regular  circumstances,  for  a  legal  order  of  things ;  but  do 
they  forget  that  all  this  is  independent  of  fixed  rules  and  prescribed 
order  ?  To  be  thus  astonished,  they  must  be  ignorant  of  all  which, 
for  the  last  five  months,  has  changed  the  whole  condition  of  the 
realm.  What !  Has  a  mighty  revolution  destroyed  and  renewed  every 
thing  ?  Has  the  throne  fallen,  the  dynasty  been  changed,  the  chamber 
of  deputies  become,  by  virtue  of  rights  springing  from  the  spur  of 
the  moment  and  necessity,  a  constituent  body ;  has  this  constituent 
body  modified  the  charter,  proclaimed  a  king,  rased  from  the 
golden  book  of  the  peerage  a  third  of  the  members  inscribed  upon 
it,  willed  that  the  constitution  of  the  peers  be  revised,  fix^  the 
epoch  at  which  to  set  about  this  revisal, — and,  in  the  presence  of 
these  gigantic  events,  which  have  struck  the  world  with  stupor, 
shall  people  be  astonished  to  see  a  principle,  laid  down  in  other 
times,  connected  with  a  regular  state  of  things,  intended  to  be 
developed  by  a  methodical  progression,  and  in  combination  with 
the  ensemble  of  our  institutions,  now  encounter  insurmountable 
obstacles  to  its  application  ?  Who,  I  ask,  was  ever  astonished, 
after  one  of  those  great  physical  convulsions  which  shake  the  earth, 
at  not  finding  the  soil  firm,  monuments  standing,  and  ways  open 
and  unincumbered  V 

After  exhausting  the  three  grounds  of  objection  mentioned 
above,  he  applies  himself  to  the  charges  in  nearly  the  same 
order  in  which  they  stand  in  the  criminatory  resolution. 

*^l,  I  shall  examine  whether  it  has  been  proved  that  M.  de 
Polignac  has  abused  his  power  to  falsify  the  elections,  and  deprive 
the  citizens  of  their  civic  rights. 

*  On  July  30,  1830,  the  members  of  the  Chamber  of  Peers  were  335  in  number. 
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2.  I  will  approach  with  candour  the  great,  the  true,  the  dtily 
questioa  of  the  prosecution,  considered  in  itself,  the  arbitrary  vto-» 
lation  of  the  institutions  of  the  kingdom;  without  endeavouring;  to 
find  topics  of  defence  in  vain  denials,  in  frivolous  subtleties  un- 
worthy of  our  cause,  I  shall  inquire  if  these  acts  constitute  a  crime 
punishable  by  law. 

3.  I  will  search  with  you  for  the  traces  of  the  conspiracy  against 
the  safety  of  the  state. 

4.  When^  I  arrive  at  the  frightful  charge  of  having  excited  civil  war, 
and  carried  devastation  and  massacre  into  many  parts  of  the  kingdom, 
I  will  lay  before  you  the  life  of  the  man  on  whom  so  much  detestation 
has  been  invoked ;  ^  and  I  will  run  rapidly  over  the  series  of  facts, 
with  the  weight  of  which  he  is  overwhelmed,  to  see  if  there  be 
amongst  them  great  misfortunes,  possibly  great  faults ;  or  if  some  of 
them  be  really  actions  that  the  laws  and  the  consciences  of  men 
stamp  with  the  name  of  crimes. 

Lastly,  my  lords,  I  shall  establish  that  it  is  by  a  palpable  error  that 
the  chamber  of  deputies  has  invoked,  as  applicable  to  the  accused; 
the  articles  of  the  code  which  punish  the  crimes  it  enumerates ;  that 
those  crimes  cannot  form  in  themselves  the  matter  of  a  judgment,' 
but  only  serve  as  elements  to  arrive  at  the  proof  of  treason,  and 
that,  as  no  law  punishes  treason,  the  court  of  peers  could  only  award 
a  penalty  in  virtue  of  an  extraordinary  power,  the  source  of  which  I 
do  not  recognize,  but  which  it  will  never  abuse. 

**  Such  is  the  plan  of  my  defence  ;  you  may  comprehend  it  at  a 
glance.  In  developing  it,  I  shall  abuse  as  little  as  possible  the  time 
you  may  concede  to  me ;  but  I  am  not  afraid  of  your  refusing  to 
listen  to  me  with  indulgence,  for  you  would  prefer  a  host  of  super- 
fluities which  should  fatigue  your  attention,  to  a  single  foi^etfiflness 
which  should  disquiet  your  consciences.'' 

We  mu8t  give  one  extract  from  the  argument  which  the 
advocate  has  truly  called  "  the  great,  the  true,  the  only 
question,"  that  founded  on  the  14th  article  of  the  charter^ 
M.  de  Martignac   appeals  to  the   history  of   that  charter 

*  In  speaking  of  the  character  of  Prince  de  Polignac,  M.  de  Martignac  states  that  in 
a  discussion,  concerning  the  occupation  of  Spain  by  the  French,  in  the  English  House 
of  Commons,  Mr.  Canning  was  called  upon  to  say  whether  the  explanations  he  was 
giving  were  founded  upon  any  diplomatic  correspondence.  "  I  have  received," 
leplied  Mr.  C,  '*  no  official  communication  to  this  efiect,  but  I  have  the  word  of 
the  ambassador."  And  tiiis  reply  satisfied  .the  House,  and  no  other  question  was 
put  to  the  minister.  We  incline  to  think  that  the  result  would  have  been  the  same 
had  the  Piince  de  Talleyrand,  or  any  other  Prince,  been  ambassador. 
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and  the  powers  exercised  under  it  in  1816  on  the  return  of 
Napoleon,  to  shew  that  the  article  was  meant  and  understood 
to  reserve  a  sort  of  dictatorial  power  to  the  king,  a  power  to 
provide  ne  quid  damnum  respubHca  capiat,  and  then  proceeds — 

"  Behold  (say  the  accused)  where  we  have  obtained  the  lights 
which  have  led  us  astray.  We  believed,  and  if  we  are  not  blinded 
by  our  interest,  we  could  and  ought  to  believe,  that  this  article 
reserved  to  the  crown,  for  those  extraordinary  circdmstances  in 
which  the  safety  of  state  might  be  threatened,  an  extraordinary 
power,  superseding  all  others,  and  permitting  it  to  act  indepen- 
dently of  the  laws.  Is  that  a  crime  ?  If  your  conscience,  as  judges, 
aiiswers  yes — strike.  Such  is  their  language,  my  lords:  it  was 
my  duty  to  reproduce  it,  for  it  is  for  them  to  state  the  motives 
by  which  they  have  been  influenced,  the  moving  principle  which  has 
made  them  act,  the  moral  impulse  to  which  they  have  yielded,  '  I 
know  all  that  may  be  replied  to  their  reasoning ;  I  deny  not  that 
there  are  grave  and  serious  objections  opposed  to  it;  I  know  not 
what  I  should  say,  were  I  required  to  pronounce  a  disinterested  opi- 
nion between  the  two  contradictory  systems;  but  I  have  neither 
opinion  to  pronounce  nor  system  to  maintain. 
.  '^  It  is  not  our  business  here  to  weigh,  as  counsellors  of  the  crown, 
thcrights  and  interests  of  the  pnnce  ;  nor  to  examine,  as  legislators, 
how  far  the  limits  of  the  sovereign  authority  extend,  and  where  the 
usurpation  of  the  power  of  legislation  begins.  The  men  in  whose 
name  I  speak  are  prisoners  oh  their  trial,  I  am  their  advocate,  and 
you  are  their  judges. 

"  Our  just  and  equitable  law  wills,  that,  where  crime  or  judgment 
is  concerned^  all  shall  be  positive  and  plain ;  that  the  conscience  and 
reason  of  the  judge  shall  be  possessed  at  once  of  the  evidence  of 
the  fact,  and  the  intention  of  the  law.  Doubt  and  accusation  are 
intelligible ;  doubt  and  condemnation  are,  in  our  language,  a  mon- 
strous association.  If  the  fact  be  doubtful,  ihe  judge  acquits ;  if 
th^  law  be  capable  of  being  understood  in  the  sense  which  condemns 
and  in  the  sense  which  acquits,  there  is  no  crime,  there  can  be  but 
error ;  and  in  %  case  where  the  most  reflecting  minds  are  divided, 
one  hardly  dares  to  say  on  which  side  it  exists.  My  lords,  is  the 
14th  article  so  clear  that  it  was  impossible  to  mistake  its  interpreta- 
tion, and  that  a  man  is  guilty  of  high  treason  for  understanding  it 
differently  from  the  accusation  ?  This  is  the  question  on  which  yoUr 
consciences  will  be  questioned,  and  you  will  allow  me,  in  my  respect 
for  you,  to  entertain  no  doubt  of  your  reply." 

VOL.  v.  X 
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M.  de  Martignac  concluded  in  the  words  following : 

''  My  lords,  my  tcifik  is  done.  In  the  same  manner  as  we  would 
watch  over  the  preservation  of  a  deposit  with  as  much  zeal  as 
over  that  which  is  our  own,  so  heaven  is  my  witness  that  I  could  not 
have  brought  more  interest  or  ardour  to  my  personal  defence.  I 
may,  then^  feailessly  present  myself  before  a  mourning  family,  before 
affrighted  friends,  and  say  to  them  that  I  have  not  betrayed  their 
confidence ;  that,  my  pledge  redeemed,  my  conscience  is  free. 

**  And  yet,  my  lords,  it  seems  to  me  that  I  have  not  said  aU — ^that 
there  still  remains  for  me  a  duty  of  a  somewhat  different  description, 
whose  injunctions  I  cannot  dispute.  Will  you  allow  me  to  lay  aside 
for  a  moment  my  a^umed  character  of  advocate,  and  as  a  citizen,  as 
a  patriot,  address  myself  to  men  who  are  about  to  exercise,  by  their 
act0,  a  decisive  influence  on  my  future  Ufe?t  There  was  a  time, 
when  I  had  the  honour  to  address  you  frequently  in  the  name  of  a 
great  power  which  has  disappeared,  and  you  will  forgive  my  saying 
that  I  find  nothing  in  the  reeollections  of  that  epoch  which  should 
arm  you  with  distrust  against  my  words  of  to«day.  The  great 
catastrophes  which  overthrow  empires,  and  which  appear,  at  long 
intervals,  in  their  history  under  the  name  of  renolutionSf  have  bten 
almost  always  characterised  and  stained  by  violent  reactions,  by  in- 
vidious confiscations,  by  popular  assassinations,  and,  more  dreadful 
still,  by  judicial  executions.  There  is  in  this  word,  rendered  me- 
nacing by  so  many  remembrances,  something  which  strikes  tenor 
into  thor  friends  of  order  and  public  peace,  which  excites  distrasi 
and  alarm,  and  represses  in  the  heart  that  sympathy,  to  which  the 
natural  instinct  which  carries  man  towards  liberty  would  otherwise 
give  birth. 

'  ''  The  revolution  which  has  just  taken  place  in  this  country,  has 
declared  itself,  it  must  be  allowed,  under  auspices  altogether  new. 
It  has  shewn  itself  temperate  in  the  midst  of  the  contest,  humane 
after  the  battle ;  and  even  during  the  battle,  its  torrent,:  restrained 
and  guided  possibly  for  the  first  time,  has  respected  in  its  course  the 
lives  of  peaceable  men,  and  the  properties  of  all ;  and  the  words 
j^blk  order ^  glittering  in  the  midst  of  destruction,  appeared  upon 
its  banner  at  almost  the  same  instant  with  liberty. 

^*  Those  who  have  remained  estranged  from  it,  who  expect  no* 
thing  from  it,  who  have  seen  it  arise,  increase  and  seat  itsdf  tri« 
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My  Lordi»  I  adfbety  you  no  longer  as  an  advocate,  but  as  a  man,  as  a 
m^b^r  of  that itate  whose  veiy  esisleace  dependi  upon  het  nava)  power."—  En 
kin«*t  Speech  for  Captain  Baitey. 
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umphahtly  oa  the  ruins  of  the  tbroney  with  tiQgretr--4h08e  whom  duty 
or  gratitude  attached  to  that  which  it  destroyed,  even  they  have  not 
been  able  to  refuse  it  the  tribute  of  the  most  honourable  surprise. 
Europe,  equally  with  them,  stands  astonished  at  this  triumph  of 
moderation  and  humanity  over  excited  passion^  and  the  history  of  our 
country,  which  promises  the  recital  of  so  many  miseries  and  so  much 
glory  to  posterity,  is  doubtless  reserving  an  entirely  new  page  to  re> 
cord  it.  But  this  conquest  over  self  in  the  heat  of  the  struggle  is  not 
enough.  It  is  after  success,  when  obstacles  swept  away  have  car- 
ried with  them  the  feelings  of  exaltation  which  surmounted  them, 
leaving  but  the  unrestrained  and  easy  6njo3^ent  of  the  power  that 
has  been  won ;  it  is  when  the  time  for  using  and  abusing  it  is  come, 
that  actions  mark  decisively  the  place  the  great  event  is  to  occupy. 
•  ^^  Peers  of  the  realm,  the  act  you  are  about  to  do  is  the  one  to 
which  the  determination  of  the  character  of  the  revolution  of  1830, 
and  the  decision  of  its  fate,  is  reserved.  The  judgment  that  Prance 
awaiis  from  you  has  then  for  her  all  the  interest  of  a  prediction,  all 
the  power  of  a  destiny. 

*'  Is  it  by  the  deaUi  of  disarmed  adversaries  that  the  revolution 
of  1830  would  consummate  its  work?  Will  it  diverge,  at  this 
point,  from  the  career  it  has  noUy  struck  out  for  itself,  and  arrive,' 
by  so  different  a  road,  at  the  abyss  in  which  our  first  revolution  was 
lost  ?  I  cannot  fear  it,  my  lords,  since  it  is  from  you  that  it  is 
about  to  receive  direction  and  example.  Our  manners  are  growing 
milder;  philanthropy  is  making  daily  advances  towards  new  cob*> 
quests ;  a  legislation  is  preparing  which  will  conciliate,  so  far  as  our 
age  permits^  the  interest  of  the  common  safety  with  the  aspirations 
of  humanity.  Already,  for  many  months  our  public  places  have  not 
been  saddened  by  the  spectacle  of  a  sca£Pold.  What  should  be  the 
pressing  interest,  the  real  want,  the  possible  advantage  to  our  coun- 
try, which  in  a  political  prosecution  unexpectedly  occurring  after  so 
many  vicissitudes  enduKed  in  so  small  a  number  of  years»  should 
be  c^  power  sufficient  to  determine  you  to  put  this  suspended  axe 
IB  motion  again  ?  [Sensation  in  the  assembly.]  Is  not  all  gouh 
plete?  Has  not  the  dynasty  gone  down  with  the  throne  ?  Do  not 
vast  seas  separate  ypu  from  it,  and  event&  more  vast  than  they  ? 
What  need  has  France  of  the  death  of  a  man  who  places  himself  in 
your  hands,  the  broken  instrument  of  a  power  that  is  no  more  ?  -  To 
prove  her  strength  ?  who  contests  it,  who  can  bring  it  into  doubt^ 
and  what  sort  of  proof  of  it  would  it  be  to  strike  a  victim  who 
has  no  means  of  defence  but  one  feeble  voice  ?  To  satisfy  her  ven^^ 
geance  7    Ah,  my  lords,  this  prostrate  throne,  these  three  crowns 
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broken  ia  as  maay  days,  this  flag  of  eight  centuries  rent  to  pieces 
in  an  hour,  is  not  all  this  the  vengeance  of  a  victorious  people. 
This  was  conquered  in  the  midst  of  peril,  illustrated  by  the  end  and 
ennobled  by  bravery  ;  that  would  be  but  barbarous,  for  it  is  no  longer 
contested  or  necessary.  Is  it  to  ensure  the  triumph  of  the  victori- 
ous people,  and  consolidate  their  work,  that  the  execution  of  an  in- 
dividual could  be  required  ?  Ah  !  that  which  force  has  conquered  or  re- 
g^ned  is  not  to  be  preserved  by  cruelty  or  violence  :  it  is  the  firm  but 
temperate  use  of  the  power  which  has  changed  hands,  the  feehng 
of  security  to  which  this  moderation  gives  rise,  the  prosperity  it  fos- 
tersy  the  protection  which  the  new  order  of  things  promises  to  those 
who  submit  or  attach  themselves  to  it :  these  are  the  true  elements 
of  conservation,  the  others  are  but  ^tal  illusions  destructive  to  those 
who  embrace  them.  You  are  laying  the  foundations  of  a  new  throne, 
do  not  give  it  for  its  base  a  soil  soaked  with  blood  and  tears.  And 
this  blood  you  might  shed  now  in  the  name  of  the  public  safety, 
think  you  it  would  be  the  last  ?  In  politics,  as  in  religion,  mar- 
tyrdom produces  fanaticism,  and  fanaticism  produces  martyrdom 
in  turn.  The  efforts  would  doubtless  be  vain,  and  infatuaited  at- 
tempts would  only  come  to  break  themselves  against  a  force  and  a 
teill  that  are  invincible ;  but  is  it  nothing  to  habituate  the  eye  to  the 
apparatus  of  executions,  and  the  heart  to  the  torments  of  victims 
and  the  groans  of  families  ? 

•  *^  Such  would  be  the  inevitable  results  of  a  sentence  of  death. 
The  blow  you  struck  would  lay  open  an  abyss,  and  it  is  not  four 
heads  that  would  fill  it.  [Lively  sensation.]  No,  I  feel  the  happy 
conviction — ^no,  France  neither  demands  nor  expects  from  the  de- 
positories of  her  destiny,  this  transcendant  act  of  a  cold  and  useless 
severity  ;  she  feels  that  her  future  does  not  belong  to  violence.  I 
will  not  speak  to  you  of  Europe,  attentive  to  your  proceedings,  to 
warn  you  of  the  necessity  of  re-assuring  her.  I  believe  that,  busied 
with  their  dearest  interests,  foreign  sovereigns  have  not  the  power  to 
carry  elsewhere  the  disquiet  which  controuls  them.  I  know,  above 
all,  that  for  her  acts  of  justice,  as  for  what  she  may  deem  suitaUe 
for  her  administration,  France  looks  not  for  the  advice  or  assent  of 
any  one.  It  is  not  then,  for  my  country's  safety,  but  for  her  honour- 
that  I  speak  of  Europe. 

"  At  the  sound  of  the  revolution  which  has  jost  occurred,  the  re- 
collection of  our  past  revolutions  revived  in  foreign  countries  every 
notion  of  disorder,  of  wretchedness,  and  of  cruelty.  After  the  first 
tribute  wrested  from  them  by  surprise,  they  are  seeking  to  tarnish 
what  they  praised.    Jaws  without  force,  authority  without  action, 
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constitutional  powers  without  liberty,  such   is  the  picture  which, 
beyond  the  frontiers,  they  are  pleased  to  draw  of  us. 

'<  Peers  of  the  realm,  the  equitable  and  humane  judgment  you 
will  give,  and  the  respect  with  which  it  will  be  lieard,  will  soon  have 
disabused  those  who  deceive  themselves  in  this  manner,  by  teaching 
them  that  of  all  by  which  her  past  revolutions  were  characterised, 
France  has  preserved  nothing  but  the  love  of  liberty  and  the  courage 
which  knows  how  to  defend  it.'^ 

This  speech,  ^hich  began  at  a  quarter  to  two,  and  con- 
cluded at  half  past  six,  was  followed  by  numerous  marks  of 
approbation. 

At  the  opening  of  the  next  sitting  (December  19th)  M.  de 
Peyronnet  demanded  leave  to  speak,  and  made  a  manly  and 
eloquent  defence  for  himself;  confining  his  address,  however, 
almost  exclusively  to  personal  topics,  and  endeavouring  to 
show  that  the  course  of  his  life  had  been  uniformly  guided 
by  humanity  and  the  love  of  freedom.  In  allusion  to  the 
members  of  the  liberal  party  he  had  served  at  different  times, 
particularly  at  the  time  of  the  last  invasion  of  Spain  by  the 
French,  he  expressed  himself  as  follows  : 

"  Why  do  you  not  ask,  who  exposed  himself  on  that  occasion  to 
the  public  reproach  of  having  abused  the  privilege  of  pardon  ?  Yes, 
my  lords,  to  this  alleged  criminal  who  stands  before  you,  to  this  piti- 
less unfeeling  man,  more  than  three  hundred  political  convicts  are 
indebted  for  liberty  or  life.  Were  I  a  prisoner  of  war,  and  were  a 
ransom  demanded  for  me,  it  would  be  paid  in  advance ;  I  have  given 
the  enemy  three  hundred  heads  for  my  own." 

He  shows  from  a  statement  of  the  exact  amount  of  his  for- 
tune at  the  time  he  took  office,  compared  with  its  present 
amount,  that  he  was  far  from  having,  as  was  generally  be- 
lieved, enriched  himself;^  and  concludes  by  expressing  his 
deep  regret  at  the  misery  he  had,  unwittingly  and  with  the 
best  intentions,  been  the  means  of  bringing  on  his  country- 
men. 

He  was  followed  by  his  advocate,  M.Hennequin,  whose 
speech  is  very  shortly  reported.  This  gentleman  thought 
fit  to  comment  on   the  liberalism  of  his  client's  opmions, 

*  He  concludes  this  statement  by  declaring :  "  Je  n'avais  rien  de  plus  au  moudoi 
en  ce  temps,  si  ce  n*est  des  dettes,** 
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which  had  been  overruled  by  those  of  his  aoUeagues ;  and 
here^  warming  with  his  subject,  ventured  on  one  somewhat 
hazardous  assertion : 

'*  My  client  loves  his  country,  he  has  not  conspired  against  our 
institutions ;  if  he  has  yielded,  it  is  because  he  expected  to  find,  in 
this  new  opinion,  the  happiness  of  the  country.  Ah !  it  is  not  pri- 
sons nor  punishments  that  should  be  prepared  for  him,  but  rather 
honours  and  crowns."^ 

This  having  elicited  strong  symptoms  of  disapprobation 
from  the  tribunes,  the  speaker  thought  proper  to  modify  it  in 
the  conclusion  of  his  speech  : 

'*  And  here,  my  lords,  permit  me  to  make  the  amende  honorable 
for  an  expression  which  I  have  employed  with  reference  to  this  man, 
so  g^eat  in  my  eyes  even  in  misfortune,  and  who  only  appears  be- 
fore you  because  he  signed  the  ordinances.  I  have  said  that  he 
deserved  crowns.  Oh !  crowns  are  decreed  to  tombs  (universal 
marks  of  approbation)  but  are  not  given  to  those  who  gproan  at  having 
seen  them  gape." 

This  mode  of  apology,  if  we  understand  it  aright,  is  not 
particularly  felicitous.  M.  Sauzet  follows  in  defence  of  M. 
de  Chantelauze.  His  debut  at  Paris  had  excited  the  most 
eager  curiosity ;  and  he  amply  justified  the  expectations  of 
his  friends  and  the  public.  We  regret,  therefore,  that  we  can 
give  little  more  than  the  exordium  and  peroration  of  his 
speech : 

"  Peers  of  France,  some  scenes  of  this  great  judicial  drama  have 
been  already  unrolled  before  you.  Two  courageous  voices  have  just 
been  conjuring  away  the  storm  which  was  growling  over  the  heads 
of  the  noble.  AH  the  prestige  a  -brilliant  name  can  confer  upon 
illustrious  unfortunates  and  exalted  destinies,  all  the  splendour  a 
long-sustained  parliamentary  reputation  can  throw  around  a  politi- 
cal career,  all  this  has  just,  appeared  before  you,  heightened  and  set 
off  by  the  honours  of  the  tribune  and  the  bar,  by  talent  deserving 
of  every  possible  eulogium,  by  eloquence  which  no  eulogium  can 
reach.  The  third  prisoner  has  none  of  these  advantages.  De- 
voting, in  retirement,  his  quiet  life  to  the  study  of  the  law,  far 

*  **  Fine  and  imprisonmenti  the  man  deserves  a  palace  instead  of  a  prison,  who 
prevents  the  palace  built  by  the  bounty  of  his  couatry  from  being  converted  into  a 
dubgeon/'  &c.  (Erskine  for  Captain  Bayley.) 
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removed  from  the  Btormy  atmosphere  of  politics,  never,  in  this  The* 
bald,  had  he  so  much  as  a  glimpse  of  such  distinctions  or  of  such 
disasters.  Cast  by  fate  on  the  pinnacle  of  honours,  and,  almost  in  the 
same  instant,  into  the  abyss,  he  saw  the  same  epoch  cotemporary  with 
his  greatness  and  his  fall ;  to  avoid.either  was  not  in  his  power.  Strange 
sport  of  fortune,  which  permits  others  to  taste  at  least  for  a  time, 
the  honied  borders  of  the  vase  I  for  him—- he  has  tasted  but  its  bitter- 
ness, and  drained  it  to  the  dregs.  Hardly  has  he  passed  through 
power,  to  fall  into  fetters,  and  now,  my  lords,  nothing  of  this  brief 
ministerial  existence  remains  to  him  but  the  memory  of  frightful 
Busfortunes,  brought  to  pass  in  so  short  a  time,  that  fortune  has 
counted  him  fewer  hours  in  his  ministerial  appointment  than  time 
has  meted  to  him  in  the  dungeon  of  Vincennes.  [sensation.] 

"  It  was  during  these  weary  hours  of  captivity,  when  the  coming 
defence  is  the  sole  hope  of  the  heart,  that,  hardly  naturalised  to 
office,  treading  an  unknown  land,  his  looks  reverting  to  a  city  which 
was  the  theatre  of  his  youthful  efforts,  he  became  desirous  of  con- 
fiding his  defence  to  the  bar  of  Lyons,  of  which  he  was  the  honour, 
the  ornament.  It  was  in  its  bosom  he  sought,  much  less  for  aid 
than  consolation.  His  choice  has  fallen  upon  a  young  man, 
the  morning  of  whose  career  he  watched  over,  and  on  whom  he 
now  imposes  a  tremendous  responsibility.  Shall  I  avow  it,  my 
Lords, — at  the  moment  I  received  the  news  of  this  proud  commission, 
which  bound  me  to  him,  I  dared  not  raise  my  eyes  to  the  brilliant 
halo  which  had  just  shone  through  the  obscurity  of  my  life.  I  was 
apprehensive  of  being  actuated  by  the  miserable  anxieties  of  sdf- 
love,  but  I  dreaded  for  my  client  the  consequences  of  a  rashness  he 
might  repent.  My  heart,  I  own,  sank  within  me  at  the  thought  of 
encountering  the  gaze  of  this  metropolis,  which,  in  happier  times, 
his  hand  pointed  out  to  my  young  labours  as  their  crowning  tri- 
umph, and  wh^e  the  necessity  of  his  own  defence  alone  was  one 
day  to  accomplish  the  prediction. 

**  1  had  only  zeal ;  my  friends  gave  me  courage.  Go,  s£ud  M. 
Barreaa  who  had  witnessed  my  whole  life,  go  and  lend  by  your 
presence  the  aid  of  all  political  opinions  to  the  momentous  proceeding 
which  the  old  monarchy  sighs  over,  and  the  revolution  of  1830  dis*- 
avows.  I  have  obeyed  the  injunction,  my  lords,  I  have  not  been 
deceived — already  in  the  sweet  effusions  of  a  mutual  esteem,  I  have 
tasted  the  first  fruits  of  a  friendship  which  suffered  for  a  man  who 
had  been  so  kind  to  me. 

'^  Pardon^  my  lords,  an  emotion,  I  find  some  difficulty  in  con- 
quering ;  the  thought  of  having  betrayed  my  benefactor  and  patron 
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by  my  weakn^»,  the  man  who  distinguislied  my  entry  ista  ^pnl^ic 
Ufe  by.  bis  encouragement^  would  veil  over  with  funereal  crape  the 
whole  of  my  days  ,to  come:  It  would  not  be  an  error,  it  would  be 
a  parricidal  impiety  whidi  all  my  life  would  groan  over." 

Here  the  advocate  paused,  interrupted  by  the  bravos  from 
all  sides,  caJIed  forth  by  his  words  and  still  more  by  the 
dazzling  eloquence  of  his  delivery. 

M.  le  President :  I  once  again  remind  the  audience  that  the  strict* 
est  silence  is  enjoined. 

**  M.  de  Sauzet :  My  task  is  lightened  ;  the  leading  figures^  in  the 
picture  of  this  great  debate  have  been  drawn  already ;  I  have  but  a 
portrait  to  fill  in.  Expect  no  brilliant  colours,  it  will  be  pure,  sim* 
pie,  and  modest  as  he  whose  image  it  presents ;  but  draw  it  I  must, 
in  order  that  you  may  knovr  whether  this  man,  who  can  only  be  ca- 
lumniated at  a  distance  from  where  he  was  known,  be  one  of  those 
who  ought  to  be  stigmatized  by  posterity  with  the  epithet  of  traitor, 
on  the  strength  of  which  the  delegates*  of  France  demand  a  sentence 
of  death." 

After  briefly  sketching  the  history  of  the  ordinances,  be 
thus  comments  upon  them  : 

''  The  heaviest  head  of  accusation  is  that  of  the  ordinances,  but 
the  charter  was  founded  upon  the  divine  right:  the  14th  article 
has  been  interpreted  by  many  publicists,  as  of  force  to  confer,  in  ex- 
traordinary cases,  an  actual  dictatorship  on  the  king.  The  organ 
pf  the  commission  of  the  chamber  of  deputies  made,  on  this  point, 
'  in  the  sitting  of  yesterday,  a  very  remarkable  admission.  But  be- 
sides, the  maxim—  salus  populi  suprema  lex  este — has  prevailed  in 
all  times. 

*'  These  extraordinary  measures,  dictated  by  circumstances,  are  to 
be  found  in  the  history  of  all  nations  and  under  all  forms  of  go- 
vernment. Whether  termed  ostracism  or  dictatorship,  whether  the 
formula  caveant  eonsules  was  employed,  or  recourse  was  had  to  iits 
de  justice,  to  the  armed  veto  of  the  Poles,  or  to  what  would  now 
be  termed  the  regime  des  ordonnances,  the  result  has  ever  been  the 
same.  The  strongest  communities  have  their  days  of  weaknes9. 
Representative  government  itself  is  tm  ^ouvem€men^  de  transactionm 
On  this  occasion  all  must  be  said — all  communities  have  expe- 
rienced critical  moments  in  which  they  have  been  broken  dowrr, 
and  have  only  revived  at  the  breath  of  a  creative  power.  We  must 
candidly  confess  it — in  modern  constitutions,  the  power  resides,  ac- 
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cording  to  their  form,  in  popular  masses.  But  what  is  this  power  ? 
What  is  this  sad  alternative  which  makes  the  commoft  safety  de- 
pend on  the  power  of  an  individual  or  on  insurrections  ? 

'*  It  is  a. deplorable  alternative  which  philosophy  will  never  de- 
cide,  and  which  the  sword  of  revolutions  alone  is  call^  upon  to  cut ; 
but  the  power  of  the  people  can  only  be  exercised  in  self-defence,  and 
when  some  sudden  pressure  compels  it  to  flash  out.  It  is  only  pre- 
served by  destroying  itself.  It  is  the  thunderbolt  which  strikes  and 
is  annihilated  by  striking.  It  digs  its  own  tomb.  It  is  but  the 
passage  from  one  legitimacy  to  another.  It  comes  to  seat  new  rights 
on  the  ruins  of  ancient  rights,  and  then  slumbers  till  the  coming  of 
a  new  crisis  compels  the  .  popular  masses  to  wake,  Unhiippy  the 
nations  amongst  whom  this  awakening  happens  frequently."  [Ap- 
plause from  the  tribunes^  which  is  immediately  suppressed  by  the 
severe  admonitions  of  the  President.] 

Miet  a  few  more  sentences,  M.  de  Sauzet  complained  of 
exhaustion,  and  declared  that  it  would  be  impossible  for  him 
to  proceed.  The  sitting  accordingly  adjourned.  The  next 
day  he  resumed^  and  after  discussing  the  chief  heads  of  the 
charge  at  considerable  lengthy  concluded  as  follows  : 

'^  But  we  have  heard,  gentlemen,  of  the  political  necessity  of  a 
condemnation — Justice  and  policy !  what  a  union  !  Policy  may 
vary  with  varying  circumstances — Justice  is  unchangeable  as  God 
who  is  its  essence.-  To  kindle  human  passion  is  sometimes  the 
glory  of  this,  that  makes  every  effort  to  withstand  them  :  this  seeks 
to  divert  popular  impulses  to  its  own  ends,  that  gives  impulses  all 
its  own. 

''  No  !  I  know  not  these  political  condemnations,  I  comprehend 
not  that  patriotic  devotion  which  can  see  a  necessity  for  sacrificing 
a  holocaust  to  the  country,  even  for  her  good.  None  hath  a  right 
to  make  her  an  offering  of  blood  other  than  his  own,  nor  of  con- 
demnations of  expediency  any  more  than  of  criminal  justice, 

^*  But  where  is  this  political  necessity  ?  On  that  dreadful  night 
which  was  almost  a  rdiearsal  of  the  30th  of  June — on  that  night 
when  the  torches  of  sedition  were  borne  even  to  the  very  walls  of 
the  palace  of  our  new  king,  our  hearts  were  undismayed*  It  was 
then  we  should  have  approached  you,  not  as  now  confiding  in  your 
justice  only,  but  also  in  your  magnanimity. 

''  But  those  days  of  storms  have  passed  away,  the  days  of  justice 
have  arrived.  But  then,  gentlemen,  this  policy !  should  I  venture 
to  offer  you  a  few  observations  upon  it  after  that  eloquent  voice 
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which  you  heard  yesterday  ?  Well,  be  it  so*  i  too  will  throw  off 
the  gown  of  the  advocate :  you  shall  hear  a  young  man,  a  child  of 
young  France,  express  with  frankness  his  whole  thoughts  on  these 
considerations  of  policy.  This  young  France,  so  calumniated  and 
so  little  known,  has  no  insults  to  avenge,  no  past  crimes  to  ex- 
piate. Oh,  do  not  identify  her  with  those  whom  ambition  has 
led  astray,  any  more  than  you  confound  the  deluded  populace  of 
the  18th  of  October  with  the  heroic  conquerors  of  the  three  days. 
Well  then,  how  will  she  address  you  ?  Ardent  lover  of  liberty,  she 
anticipates  the  future,  she  fears  the  recdlection  of  the  past  which 
alone  can  check  the  ever-waning  growth  of  enlightenment,  and  cause 
the  chariot  of  civilization  to  stand  still  in  the  midst  of  the  abuses  of 
the  press.  It  is  this  press  which  would  have  blended  a  splendid 
discord  with  the  harmony  of  a  revolution  which  is  now  at  an  end  ; 
when  we  shall  have  quite  divested  ourselves  of  the  errors  which  it 
inculcates,  on  that  day  shall  we  cease  to  find  difficulty  in  appre- 
ciating ourselves. 

"  We  have  heard  of  anarchy  —  of  counter-revolution  —  of  the 
foreigner.  Anarchy!  you  will  give  it  its  death-blow;  and  power 
will  have  received  the  regeneration  of  its  baptism  on  the  day  on 
which  the  last  fibres  of  popular  passions  shall  be  broken  asunder. — 
Counter-revolution !  that  fatal  term  which  we  apply  to  those  princi- 
ples of  honour  and  fidelity  which  you  but  recently  have  seen  come 
back  to  us  to  march,  if  need  w^e,  to  the  defence  of  the  country. 
And  we  hear  talk  too,  of  the  ancient  institutions  of  France !  WeU 
< — let  the  enemy  but  show  himself  with  his  standard,  we  will  rise, 
aye,  one  and  all,  and  unfuri  our  ancient  flag  ci  1830  —  this  will  be 
of  a  truth  the  flag  without  spot,  for  it  is  pure  from  the  sheddmg  of 
bk)od.  —  The  foreigner  I  If  he  conspired  against  us,  his  only  hope 
would  be  in  out  divisions — he  would  wish  us  to  throw  into  his  camp 
four  heads,  that  he  might  Hit  them  up  to  the  gaze  of  a  wavering 
populace-*-  for  that  populace  whose  happiness  it  is  your  aim  to  pro- 
mote, you  can  give  no  more  salutary  an  example  than  generosity  -— 
it  alone  is  trdly  profitable.  By  spectacles  of  violence  and  commotion 
you  will  but  bn»k  the  ranks  of  society  already  alarmed ;  and  all 
those  who  Camie  forward  at  first  in  sincerity  and  in  eagerness,  will 
then  range  themselves  by  the  side  of  the  weak. 

**  Thus,  gentlemen,  Iwill  venture  to  reply  to  the  observation  of  one 
of  the  commissioners  of  the  Chamber  of  Deputies,  who  has  declared 
that  France  called  for  justice,  not  impunity  —  aye  — justice !  Be 
it  so :  let  the  people  have  their  mercy,  their  mercy  is  their  own ;  but 
justice  is  yours.    Well  then,  you  will  tell  them,  that  on  the  day  of 
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victory  they  bad  ohoic^  of  two  gveat  atonements  —  either  to  demand 
vengeance  of  the  ministers,  or  wreak  it  on  the  throne.    They  have 
.<!hosen  the  latter,  they  have  upset  the  throne ;  you  will  tell  them 
that  thereby  they  have  renounced  all  claims  on  avenging  justice^  and 
the  law  allows  you  not  to  go  farther  —  tell  them  that  one  step  more, 
and  they  compromise  the  revolution  which  they  have  achieved  — 
tell  them  it  is  not  by  punishments  and  penal  sentences  that  they 
can  justify  a  condemnation  of  the  ministers,  and  dearly  indeed  would 
they  purchase  their  vengeance*    Well  then,  we  will  have  justice -*>- 
justice  towards  him  who  hath  intrusted  his  defence  to  me,  and  to- 
wards yourselves  — towards  the  Chamber  of  Deputies,  and  towards 
our  new  crown,  which,  wanting  as  yet  all  the  prestige  of  the  old, 
will  yet  present  itself  unstained  with  blood,  and  pursue  its  conquests 
in.peace.     Justice  is  higher  than  mercy  —  mercy  is  the  noblest  emo- 
tion of  the  heart,  but  justice-^  she  who  recognises  no  principle  but 
tiie  law,  who  walks  with  firm  steps  in  the  midst  of  the  tempest  and 
the  storm,  and'  stretches  out  a  veil  of  hope  to  persecuted  innocence 
— this  justice  is  all  that  is  most  lovely,  all  that  is  most  glorious  upon 
earth*    Your  sentence  of  acquittal,  gentiemen^  will  go  farther  still ; 
it  will  confound  all  the  faction  of  parties ;  it  will  be  the  si^al  for  the 
union  of  France,  and  for  the  peace  of  Europe  —  that  sentence,  be 
well  assured,  will  be  respected ;  but  if  some  secret  murmurs  should 
still  be  heard ;  some  griefs  yet  fresh,  some  wounds  yet  unhealed^ 
should  thereby  be  excited  and  irritated  anew,  then,  gentlemen, 
though  yqur  judicial  character  would  be  ended,  yet  you  would  have 
the  satisfection  of  knowing,  that  you  had  well  and  religiously  dis- 
charged your  duties.     It  would  remain  to  me  to  accomplish  my.  task. 
I  too  would  go  forth  in  quest  of  some  of  my  compatriots  of  the  great 
family  of  France  —  and  all  clad  in  the  unifcMrm  of  the  citizen  aoldi^ 
which  every  where  exacts  the  same  fidelity  and  the  same  hope», 
would  enter  the  public  plac^,  seek  there  the  heroic  populace  of  the 
three  days*  r*  *  Stretch  forth  to  us  the  hand  of  confidence,'  would 
we  exclaim,  ^  here  are  your  brethren  of  the  departments  of  France — 
Justice  has  i^poken,  respect  her  decrees  —  a  crown  also  must  be 
placed  upon  these  tombs ;  this  is  the  best  and  most  glorious  homage 
you  can  ofier  to  the  manes  of  the  victims.     We  too,  at  the  first  news 
of  your  first  efibrts,  we  too  took  up  arms,  but  we  had  no  part  in  the 
%ht ;  all  the  glory  is  yours. .  The  whole  country  is  in  the  enjoy- 
ment of  liberty ;  you  alone  have  paid  for  it  with  your  blood.     You 
are  the  worthy  children  of  this  great  cafHtal,.  destined  to  reign  over 
France  by  her  grandeur,  as  she  reigns  over  it  by  her  courage.    In 
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your  company  we  will  pay  homage  to  these  tombs,  which  will  be 
honoured  long,  because  they  will  be  the  last/ 

Perhaps  some  time  or  other  you  will  see,  gliding  timidly  towards 
them,  four  French  families  who  will  come  to  offer  their  homage  to  the 
shades  of  our^rethren  in  arms  —  you  will  not  turn  away — children, 
not  orphans,  will  approach  and  strew  flowers  upon  these  tombs.  It  is 
then  you  will  feel  your  greatness,  and  the  nation  will  sign  *  a  perpetual 
peace  even  at  the  foot  of  the  tombs,  and  present  the  most  magnificent 
spectacle  in  the  world,  that  of  a  great  nation  firmly  united  under  the 
protection  of  the  laws.' — -Peers  of  France,  you  will  preside  over 
these  great  things.    They  are  worthy  of  your  courage."  [Applause.] 

(After  this  improvisation,  M.  Sauzet  descends  into  the 
open  part  of  the  court :  he  is  there  surrounded  by  a  crowd 
of  persons  who  congratulate  him  on  his  brilliant  debut  M. 
Dupin,  runs  to  meet  him,  et  rembrasse  ciffectueusement.) 

M.  Cremieux,  counsel  for  M.  Guemon  Ranville,  succeeds, 
but  his  speech  is  very  shortly  reported,  and  was  rather  sin- 
gularly broken  off.  Ele  began  by  alluding  to  the  speaker 
who  had  preceded  him ;  and  after  dwelling  on  his  own  infe- 
riority exclaims :  "  This  very  night,  the  trophies  of  Mil- 
tiades  have  prevented  me  from  sleeping ;  but  my  waking 
hours  have  been  devoted  to  prolonged  meditations  upon  the 
task  that  has  been  confided  to  me."  It  will  appear  from  the  next 
quotation  that  he  had  much  better  have  gone  quietly  to  bed. 

*'  After  developing  his  arguments^  the  advocate,  whose  health  had 
for  many  days  appeared  to  be  wavering,  and  whom  the  stifling  heat 
had  much  weakened,  frames  an  hypothesis.  He  supposes  that,  at 
some  future  time,  Paris  has  been  destroyed,  not  by  foreign  war,  for 
a  people  capable  of  defending  itself  is  not  to  be  subdued  [this  is 
translated  literally],  but  by  some  great  catastrophe  of  the  globe.  Two 
monuments  only  remain  standing,  a  triumphal  column  and  the 
Temple  of  Glory.  The  traveller,  conducted  by  his  guide  into  the 
inclosure  where  the  Pantheon  formerly  stood,  reads  still  upon  the 
walls  the  names  of  those  to  whom  the  inscriptions  were  dedicated. 
The  names  of  Manuel,  Foy,  Benjamin  Constant. — [Here  the  voice  of 
M.'Cremieux  suddenly  drops,  his  legs  give  way  under  him,  he  falls 
fainting  into  the  arms  of  his  colleagues ;  several  persons  assist  in 
in  carrying  him  out  of  the  court.  -  A  few  moments  afterwards  the 
sitting  is  resumed.] 

**  M.  Hennequin :  At  the  moment  M.  Cremieux  fell  fainting,  pre- 
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occupied  with  the  great  interest  which  possessed  him,  he  contrived  to 
find  a  moment  of  strength  to  address  these  few  words  to  us :  '  Tell 
the  Ck>urt  that  I  have  finished.'  These  are. words  I  collected  from 
him,  and  I  transmit  them  to  the  Court  as  I  heard  them/'  ^ 

M.  de  Ranville^  on  being  asked  by  the  president^  declared 
that  he  considered  his  defence  as  closed.  M.  Berenger  then 
replied  on  the  general  questions  that  had  been  raised^  and,  on 
the  day  following,  M.  Madier  de  Montjau  replied  on  the 
evidence.  These,  at  least,  were  the  parts  assigned  to  them^ 
though  the  latter  digressed  a  little  from  his  own  into  M<r  Be* 
renger's.  The  counsel  for  the  defence  also,  all  spoke  in 
rejoinder;  M^  Cremieux,  who  it  seems  had  regained  his 
strength  in  the  interim^  appearing  in  the  uniform  of  a  chas- 
seur of  the  national  guard.  These  speeches  are  all  short,  and 
present  nothing  very  striking  or  new.  At  the  conclusion^  the 
president  formally  demanded  of  both  accused  and  accusers 
whether  they  had  any  thing  more  to  say,  and  on  their  answer- 
ing in  the  negative^  the  court  retired  to  deliberate.  During  the 
three  last  days  of  the  trial  Paris  was  in  a  state  of  unparalleled 
excitement;  and  it  was  generally  believed  that  had  the  prisoners 
been  acquitted,  the  civil  war  would  have  recommenced,  and 
not  improbably  another  change  of  government  ensued.  The 
court  continued  in  deliberation  several  hours.  At  ten  pre- 
cisely the  sitting  was  resumed,  and  the  sentence  was  pro- 
nounced by  the  president.  This  is  well  known.  After  some 
formal  recitals  it  declares  the  accused  guilty  of  treason,  and 
reciting  *'  that  no  law  has  determined  the  punishment  of 
treason,  and  that  the  court  is  thus  under  the  necessity  of  sup- 
plying it ;"  reciting  also,  that,  by  art.  7.  of  the  penal  code, 
transportation  is  placed  in  the  number  des  peines  qffUctives  et 
infamantesy  by  art.  17.  declared  perpetual,  and  by  art.  18.  de- 


>  This  reminds  us  of  a  mishap  of  a  certain  Irish  barrisber,  who  shall  be  nameless, 
who  thought  proper  to  suppose  an  eagle  "  soaring  high  above  the  mists  of  earth, 
winning  its  daring  flight  against  a  mid-day  sun,  till  the  contemplation  becomes 
too  dazzling  for  humanity,  and  mortal  eyes  gaze  after  it  in  vain  :"  —  here  the  orator 
faultered,  and  after  a  vain  effort  or  two,  sat  down  in  confusion.  **  The  next  time. 
Sir,"  said  the  judge,  "  you  bring  an  eagle  into  court,  I  should  recommend  you  to 
clip  his  wings."  It  is  but  right  to  inform  our  English  readers  that  M.  Cremieux 
enjoys  a  high  reputation  for  ability,  and,  but  for  indisposition,  would  probably  not 
have  left  his  traveller  in  the  lurch. 
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Glared  to  ioiporf  civil  death;  reciting  further  that  there  is 
no  place  withoat  the  continental  possessions  of  France  where 
eonvictiS^  condemned  to  transportation  can  be  detained^ — con-' 
demns  the  Prince  de  Polignac  to  perpetual  imprisonment  on 
the  continental  territories  of  the  kingdom^  tmd  declares  him 
civilly  dead ;  all  the  other  consequences  of  transportation  to 
take  effect  as  regulated  by  the  articles  abovementioned. 
'  The  other  prisoners  are  condemned  to  perpetual  imprison* 
menty  to  remain  in  a  state  of  legal  interdiction  conformably  to 
the  28th  and  29th  articleis  of  the  penal  code^  and  are  degraded 
from  their  titles^  ranks,  and  orders*  The  accused  aire  also 
condemned,  jointly  and  sererally,  to  the  costs  of  the  proses 
cutibn. 


ART.  II.— LIFE  Ot'  LORD  KEEPER  WILLIAMS. 


Scrinia  Preserata. — A  Memorial  offered  to  the  great  deservings  of 

,^  John  Williams,  D.D.,  who  some  time  held  the  places  of  Lord 

Keeper  of  the  Great  Seal  ofEnglandj  Lord  Bishop  ofLincoh^ 

arid  Lord  Archbishop  of  York ;  containing  a  Series  of  the  most 

remarkable  Occurrences  and  Transactions  of  his  Life,  in  rela-- 

'   tion  both  to  Church  and  State.   Written  by  John  Hacket,  late 

>    Lord  Bishop  of  Lichfield  and  Coventry.    Folia     London, 

.    1693- 

The  life  of  a  man,  written  by  one  who  has  long  been  in 
habits  of  intimacy  with  him^  who  is  acquainted  with  all  the 
peculiarities  of  his  temperament,  of  his  feelings  and  of  his 
modes  of  thought^  and  who  has  himself  witnessed  most  of  the 
occurrences  he  describes,  bears  about  the  same  relation  to  a 
biography  compiled  from  such  sources  as  may  be  accessible  to 
a  stranger,  that  a  portrait  copied  from  the  living  subject  does 
to  one  painted,  on  the  authority  of  mere  verbal  information. 
If  there  chance  to  be  any  particularly  prominent  feature  in  the 
countenance,  a  nose  of  unusual  length,  for  instance,  a  remark- 
ably wide  mouth,  or  a  very  beetling  forehead,  %h^  limner  who 
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painty  from  Ascription  may  probably  succeed  in  giving  a  to^ 
lerably  correct  idea  of  them  in  detail.  But  it  is  obvious  he  can* 
not  hope  to  impart  to  his  performance  any  just  resemblance  of 
them  as  a  whole ;  much  less  to  combine  with  them  all  those 
minute  lineaments  which  go  towards  the  formation  of  charao-* 
ter  and  expression.    The  painter^  or  the  biographer,  on  the 
contrary,  who  takes  his  materials  from  the  fountain  head,  that 
is»  who  draws  from  the  life,  need  never  despair  of  accomplish- 
ing all  this ;  and,  provided  he  have  the  requisite  ability,  he  may 
produce  such  a  picture  as  shall  be  immediately  recognised  for 
an  excellent  likeness  by  all  who  have  seen  the  original,  and 
shall,  moreover,  bear  such  a  plain  impress  of  truth  and  nature 
upon  it,  as  to  leave  no  doubt  of  its  correctness  on  the  ininds 
even  of  those  who  have  never  beheld  the  person  who  sat  for  it. 
Just  such  a  conviction  as  this  do  we  entertain  of  the  general 
likeness  and  fidelity  of  the  picture  now  before  us.    Highly 
coloured,  we  confess,  it  evidently  is ;  and  so  flattering  vrithal^ 
that  not  only  are  certain  unseemly  specks  and  blemishes 
softened  down  and  blended  with  the  feir  tints  of  the  com-* 
plexion,  but  every  here  and  there  we  find  good  cause  to  enter* 
tain  a  suspicion  that  a  slight  deformity  [has  been  converted 
into  an  ornament, — ^that  a  wrinkle  has  been  made  to  subside 
into  a  dimple,  a  wart  into  a  beauty  spot,  and  so  forth.    Yet, 
notwithstanding  the  free  use  of  this  pictorial  license,  and  in 
spite,  too,  of  a  decided  mannerism  in  the  touch,  we  feel  per« 
fectly  confident  that  the  portrait  is  a  good  portrait,  and  that 
the  main  features,  and  the  general  expression,  are  upon  the 
whole  accurately  copied.    As  for  all  the  minor  accessories  of 
costume  and  the  like,  we  are  as  fully  assured  they  are  correct, 
as  though  we  had  compared  them  piece  by  piece  vrith  the 
originals. 

With  the  exception  of  the  inimitable  work  of  Roger  Norths 
we  believe  this  memoir  of  Lord  Keeper  Williams  to  be  the  only 
specimen  (we  leave  out  of  the  question,  also,  that  of  Chief 
Justice  Wilmot)  of  the  life  of  an  English  judge  int  lawy» 
written  by  one  who  enjoyed  his  intimacy.  Of  its  merits  we 
have  already  expressed  our  opinion ;  and  were  the  book  easily 
to  be  met  with,  we  should  have  contented  ourselves  with  thus 
recommending  it  for  perusal  to  such  of  our  readers  as  might 
not  have    anticipated    our    recommendation.      But   as   it 
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has  become  sufficiently  scarce  to  preclude  us  from  sup- 
posing that  the  majority  .of  them  would  be  able  to^foUow  our 
advice  in  this  matter^  we  are  persuaded  we  shall  be  doing  them 
an  acceptable  service  by  transcribing  into  our  pages  a  few 
of  the  passages  which  have  most  amused  or  interested 
ourselves.  In  so  doing  we  shall  confine  ourselves  chiefly 
to  such  extracts  as  bear  most  directly  upon  the  history  of 
Archbishop  Williams^  in  his  capacity  of  a  lawyer;  having 
cheerfully  made  up  our  minds  to  leave  the  consideration  of  his 
merits  as  a  divine  for  the  subject  matter  of  an  article  in  any 
or  all  of  the  evangelical^  eclectical^  and  theological  periodicals 
of  the  day,  or,  more  properly,  of  the  month  and  quarter. 

In  purauing  this  work  of  abridgement,  whatever  otiier  faults 
we.may  commit,  we  console  ourselves  with  the  reflection  that 
we  shall  be  deserving  well  of  the  public  by  condensing  within 
the  compass  of  a  few  pages  a  considerable  portion  of  the  pith 
and  marrow  of  a  somewhat  ponderous  folio  volume ;  for  the 
pubUshing  of  which,,  indeed,  the  worthy  Bishop  of  Lichfield 
and  Coventry  has  thought  fit  to  apologize  in  a  strain  that 
shews  him  to  have  been  fully  impressed  with  a  just  notion  of 
the  enormity  of  the  ofience  a  man  commits  against  society  at 
larjge  by  publishing  a  book  at  all,  but  especially  one  of  such 
dimen^ons.  We  shall  begin  our  extracts  with  the  first  para- 
graph of  his  elaborate  ^^  proem^  not  because  it  has  anything  ta 
do  with  Lord  Keeper  Williams  in  particular,  but  because  we 
are  anxious  to  disseminate  as  widely  as  possible  the  sound 
doctrine  it  contains*  Indeed,  we  are  not  without  hopes  that 
it  may  penetrate  as  far  as  New  fiurlington-street. 

"  Books,"  quoth  the  bishop,  "  are  sown  so  thick  in  all 
countries  pf  Europe,  that  a  new  one,  which  adds  one  more  to 
the  former  gross,  had  need  of  an  apology.  The  easie  dispatbh 
of  so  many  sheets  in  a  day,  by  the  readiness  of  printing,  hath 
found  the  world  a  great  deal  more  work  than  needs.  Many 
that  love  knowledge,  both  industrious  and  of  sound  judgment, 
are  not  nice  to  say,  that  repletion  of  authors  hath  begat  loath- 
ing, which  is  a  reason  likewise,  or  a  pretence,  that  divers, 
who  are  learned  and  full  men,  contain  their  liquor  in  their- 
vessels,  and  never  broach  it  in  the  press  to  make  it  public, 
because  they  think  it  is  folly  to  contribute  to  waste  and  ex- 
pess.     I  am  one  of  those,  I  confess,  that  wish  it  were  possible. 
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that  a  Moses  could  be  raised  up  to  restrain  us  from  bringing 
more  either  of  our  pamphlets  or  volumes  to  the  work  of  the 
tabernacle  ;  *  for  the  stuflF  already  is  sufficient  for  all  the  work 
to  make  it^  and  too  much.'      Exod.  xxxvi.  7." 

With  this  preamble  we  proceed  at  once  to  our  task.  John 
Williams  was  born  in  March  1582,  at  Aberconway,  in  Caernar^ 
vonshire  ;  and  like  all  other  Welshmen,  Irishmen,  or  Scotch- 
men^ it  has  ever  been  our  fortune  to  know  or  to  hear  of,  def- 
rived  his  origin  from  a  family  of  great  antiquity.  For  his  early 
education  he  was  indebted  to  the  grammar  school  at  Reuthen^ 
then  lately  founded,  whence  he  was  in  due  time  removed  to 
St.  John's,  Cambridge.  We  transcribe  the  account  given  by 
his  biographer  of  his  entrance  into  the  university. 

'*  By  that  time  this  bud  began  to  blow,  it  fortun'd  that  Dr. 
Vaughan,  afterward  the  Reverend  Lord  Bishop  of  London,  came 
into  Wales,  where  he  found  his  young  kinsman,  John  Wil- 
liams, to  be  the  bell-weather  of  the  little  fIock«  Dr.  Vaughan 
was  exceedingly  glad  to  find  him  in  that  forwardness,  and 
being  not  only  as  learned  as  most  men  to  try  a  scholar,  but  ju*- 
diciouB  above  most  men  to  conjecture  at  a  rich  harvest  by  the 
green  blade  in  the  spring,  took  speedy  care  to  remove  his  kins- 
man to  Cambridge,  and  commended  him  to  the  tuition  of  Mr. 
Owen  Guin,  of  St.  John's  College,  well  qualified  by  his  coun- 
try and  alUance  for  a  friend,  and  no  indiligent  tutor.  The 
young  youth  was  now  entering  into  the  sixteenth  year  of  his 
age,  an.  1698,  much  welcom'd  to  Cambridge  by  the  old  Bri- 
tons of  North  Wales,  who  praised  him  mightily  in  all  places 
X)f  the  university,  (for  they  are  good  at  that,  to  them  of  their 
own  lineage,)  and  made  more  eyes  be  cast  upon  him  than  are 
usual  upon  such  a  punie.  Which  took  the  rather,  because  of 
his  great  comeliness,  I  might  say  beauty  :  and  it  is  a  great 
attractive  of  common  favour,  when  virtue  takes  up  a  fair  lodg- 
ing. One  thing  put  him  to  the  blush,  and  a  little  shame,  that 
such  as  had  gigling  spleens  would  laugh  at  him  for  his  Welsh 
.tone.  For  those  who  knew  him  at  his  admission  into  St^ 
John's  Society  would  often  say,  that  he  brought  more  Latin 
and  Greek  than  good  English  with  him.  This  also  pluck'd 
advantage  after  it ;  for  it  made  him  a  very  retireid  student,  by 
shunning  company  and  conference,  as  far  as  he  could,  till  he 
had  lost  the  rudeness  of  his  native  dialect."       (Part.  L  §  6.) 

VOL.  v.  Y 
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With  respect  to  bis  habits,  his  studies^  and  his  reputatioh 
at  college,  as  well  as  the  different  stages  of  academical  prefer- 
ment he  passed  thrbugh,  there  is  no  lack  of  information  in  the 
pages  of  Bishop  Hacket^  who  appears  to  dwell  on  unirersity 
matters  with  peculiar  fondness.  We  think  we  may  very 
safely  omit  most  of  this,  Iso  that  we  can  J3reserye,  in  u  some- 
what condensed  form,  whatever  of  it  tebds  to  mark  the  cha- 
racter or  the  pecaliarities  of  the  future  lord  keeper. 

**  I  have  not  added  a  grain  to  the  just  weight  of  truths  that 
his  sails  were  filled  with  prosperoas  winds,  which  blew  from 
the  cape  of  nature,  yet  that  he  pKed  the  oar  with  main  might 
to  make  a  gaining  voyage.     Especially  the  good  God  was 
pleased  to  give  a  good  rudder  to  the  vessdl  to  stear  it  right, 
both  in  the  channel  of  true  religion,  and  virtuous  practice. 
For  in  those  lubric  and  often-failing  years,  he  neither  fell  upon 
the  rocks  of  dangerous  errors  in  opinion,  nor  stuck  in  the 
quicksands  of  vice.    Though  he  did  not  strive  to  cry  tip  him- 
self for  a  great-gifted  saint,  yet  no  wholesome  morals,  which 
4ire  commendable  in  such  green  and  sappy  years,  were  wanting 
in  him.     He  was  no  loiterer,  no  companion  for  ruffians  and 
loose  persons,  no  tippler,  no  wine-bibber.     So  far  was  he  a 
stranger  to  wanton  lusts,  that  his  acquaintance  nmrveUed, 
that  the  more  the  sin  came  near  to  him,  so  comely  a  feature 
wanting  not  enticement,  the  farther  he -ran  firom  it^    Arthur 
Wilson,  in  his  history  of  king  James,  by  some  secret  whisper 
came  nigh  to  the  discovery  of  the  reason.    Not  that  he  was 
an  eunuch  aft  tUero,  as  he  bluntly  deliyers  it  4  but  he  had  suf- 
fered an  adventitious  mischance,  being  about  seven*  years  old, 
which  compelled  him  to  actual  chastity,  8ca  8ic.    They  that 
traduc'd  him  when  he  came  to  be  lord  keeper,  not  only  to  be 
amorous,  but  to  be  incontinent  with  a  great  lady,  and  tau^t 
common  fidlers  to  sing  it^  may  blush  at  this  discovery,  if  they 
be  alive ;  but  if  they  died  without  repentance,  it  may  be  they 
want  the  tip  of  his  finger  dipp'd  in  v^ter  to  cool  their  tongues. 
Though  I  have  not  concealed  that  he  was  chaste  perforce, 
yet  I  must  witness  for  him  that  in  the  use  of  meats  and  drinks 
he  was  one  of  the  most  temperate  men  in  the  kingdom  of  free 
election.    I  think  he  suckM  it  with  his  milk,  it  was  so  fix'd 
in  him.    To  let  pass  how  well  he  was  satisfied  with  his  diort 
academical  fare,  I  will  go  further,  and  come  to  him  when  he 
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icame  to  be  a  great  boiaekeeper.  He  kept  a  full  table  elegantly 
«et  forth^  lUHie  of  his  raak  beyiHid  him.  Yet  \  scarce  ever 
saw  him  eat  a  plentifol  meai.  He  supplied  the  convivial  time 
at  his  board  with  cards  and  discourse,  which  made  his  absti* 
Hence  less  observ'd  bj  his  guests ;  but  it  was  most  beneficial 
to  bim.  He  that  eats  sparmgly,  sacrificeth  to  health,  and  is 
fit  for  labor  aad  watchfulness  upon  all  occasions.  What  re- 
pugnancy there  was  in  his  concoction  to  flesh,  I  know  not ; 
but  he  fed  the  least  upon  it  that  ever  I  saw :  his  diet  upon 
his  own  trencher  consisting  chiefly  out  of  a  dairy,  a  garden, 
and  an  orchard.  No  capuchin  kept  lent  and  fish  days,  as  we 
term  tiiem,  more  strictly. — ^The  numerous  stock  of  gcQtry  to 
which  he  was  allied,  his  dear  gTandmother  especially,  made 
him  a  great  allowance*  But  to  say  the  truth,  all  of  them 
pould  never  fill  his  purse.  From  a  youth,  and  sq  upward,  he 
had  not  a  fist  to  hold  inoney»  for  he  did  not  only  lay  out,  but 
scattear,  speiuling  all  that  he  had,  and  somewhat  fo^  which  he 
could  be. trusted.  Many  things  concurr'd  to  make  him  talk'd 
of|  and  i^  be  noted  oat  for  future  eminency ;  yet  envy,  that 
loves  to  crop  the  bud  of  virtue^  had  to  object  against  him  that 
he  gave  distast  to  some  by  his  vehemency  of  anger,  pot  seldom 
flying  out.  'Tis  true,  he  was  obnoxfouK  to  Aristotle's  'AicpoxoA^a, 
a  sudden  eruption  of  chpler  sometimes  upon  a  i^ttle  stiipring; 
an  infirmify  whicih  only  bred  him  enemies ;  for  his  fair  candour 
oould  give  xkO  other  ofleace.  But  as  Hip|>ocrate8y  the  chiefest 
of  the  .SlsculapianSj  writes :  *  where  fire  abounds  in  the  mix- 
ture, and  exceeds  the  moisture,  such  flashes  cannot  always  be 
auppress'd.'  And  sublime  wits  are  seldom  without  the  frailty, 
to  bring  them  to  humility."  .(§  8,  9,  10.) 

Sooi^  after  he  had  taken  the  de^ee  of  bachelor,  which  was 
just  at.  the  ckme  of  Queen  Elizabeth's  r^gn,  he  was  admitted 
a  fallow  iof  St  John's.  In  his  twenty-seventh  year,  (being  at 
that  time  master  of  arts)  he  took  orders,  and  was  permittjBd 
to  hold  the  living  of  Fakenham^  in  Norfolk,  with  his  fellow- 
sh]|>.  A  Welsh  archdeaconry  was  conferred  on  him  some  time 
afterwigrds. by  Archbishop  Bancroft,  to  whom  he  had  been  fur- 
nished with  frequent  opport^tic^  of  makii^  himself  known, 
in  consequence  of  being  deputed  to  manage  several  matters  of 
litigation  on  behajtf  pf  his  college.  It  was  on  similar  occasions 
thjBit  he  first  introduced  himself  to  the  notice  of  the.  lord  chan- 
""  "  Y  2 
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cellor.  Sir  Thomas  Egerton,  afterwards  lord  Ellesmere,  wh<> 
entertained  so  high  an  opinion  of  him,  as  to  place  him  on  that 
excellent  stepping  stone  of  clerical  preferment,  the  post  of  one 
of  his  own  domestic  chaplains.  During  the  five  years  that  he 
remained  in  this  capacity,  ecclesiastical  honours  and  emolu« 
ments  were  showered  down  upon  him  with  a  profusion  that 
'  might  excite  the  envy  even  of  our  modem  pluralists.  In 
short,  he  succeeded  so  well  in  winning  the  good  graces  of 
his  patron^  that  we  are  told  he  became  at  length  '  the  only 
jewel  which  the  lord  chancellor  hung  in  his  ear/  According 
to  Bishop  Hacket,  his  proficiency  in  the  study  of  the  law  was 
one  of  the  qualifications  to  which  he  was  indebted  for  this 
favour  and  affection. 

"  The  third  step  of  felicity  upon  which  he  climbed  cic  koKwov 
rricxpvxng,  as,  it  is  Athanasius  his  metaphor,  into  the  bosom 
of  his  master's  soul  was,  that  he  had  pick'd  up  in  a  short  space 
some  gleanings,  in  his  own  modest  words,  in  the  knowledge 
of  the  common  laws  of  the  realm,  but  indeed  full  sheaves,  if 
his  acquaintance  may  be  believM.  He  remitted  not  the  studiei^ 
of  his  own  science  and  profession ;  but  having  read  the  Tenures, 
the  Doctor  and  Student,  and  somewhat  else  like  unto  them,  at 
hours  of  relaxation,  he  furnished  himself  with  no  little  quan-^ 
tity  of  that  learning,  by  discourse  and  conference,  and  en- 
quiring after  some  cases,  how  they  sped  in  the  courts  of  jus- 
tice. When  he  was  at  a  nonplus,  he  respited  that  difficulty 
till  he  met  with  Sir  John  Walker  (afterward  lord  chief  baron); 
whose  judgment  was  most  agreeable  to  his  genius.  This  was 
his  practice,  not  now,  but  all  along,  to  gather  up  more  at  the 
interspaces  of  leisure  than  others  do  at  their  study.  The  lord 
chancellor  did  highly  countenance  him  in  it,  and  was  so  taken 
with  his  pregnancy  that,  at  leisure  times,  both  for  his  own  so*, 
lace  and  his  chaplain's  furtherance,  he  would  impart  to  him 
the  narration  of  some  famous  causes,  that  had  been  debated 
in  Chancery  or  Star  Chamber.  His  lord  did  not  only  use  him 
in  his  most  principal  employments,  but  delighted  to  confer 
with  him ;  for  it  is  a  state  rule :  '  Raro  eminentes  viri  non  mag- 
nis  adjutoribus  ad  gubemandam  fortunam  suam  utisunt.'  Yet 
this  latter  favour,  the  nature  of  the  lord  chancellor  considered, 
was  greater  than  the  former.  For  though  he  was  as  good  a 
master  to  his  followers  as  ever  was  serv'd,  yet  he  was  of  an 
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austere  grigivity,  and  rather  bountiful  than  affable, Anno 

1616^  in  October,  this  aged  patriarch  began  to  languish  and 
droop.  Therefore  to  recreate  him,  and  to  put  an  after-spring 
into  his  decaying  spirits,  the  prince  with  due  solemnity  being 
created  Prince  of  Wales,  November  4;  the  lord  chancellor  was 
Created  Viscount  Brackley  on  the  7th  of  the  same.  This 
honour  was  a  token  that  the  king  held  him  precious,  yet  it 
work'd  not  inward.  Who  did  ever  see  that  the  sand  in  an 
hour  glass  did  ran  the  slower,  because  the  case  in  which  it 
was  put  was  gilded  ?  For  all  this  viscountship,  his  feeble- 
ness was  more  and  more  sensible,  the  eyes  that  look'd  out  of 
the  windows  were  darkened,  and  he  grew  thick  of  hearing. 
From  thence,  that  is,  about  January,  he  delighted  not  in  any 
talk,  unless  his  chaplain  spoke  to  him.  All  his  business  with 
his  great'and  royal  master  the  king,  he  sent  by  him,  to  be  de- 
liver'd  with  trust  and  prudence.  Upon  which  messages  the 
king  took  great  notice,  that  the  chaplain  was  principled  by. 
his  master  to  be  a  statesman,  and  a  pillar  of  the  kingdom,  and 
even  hard  upon  the  day  of  his  death,  which  was  Mart.  15, 
the  chancellor  call'd  him  to  him,  and  told  him,  if  he  wanted 
money,  he  would  leave  him  such  a  legacy  in  his  will,  as  should 
furnish  him  to  begin  the  world  like  a  gentleman.  '  Sir,  (says 
the  chaplain)  I  kiss  your  hands,  you  have  fill'd  my  cup  full, 
r  am  far  from  want,  unless  it  be  of  your  lordship's  directions 
how  to  live  in  the  world,  if  I  survive  you.'  *  Well  (says  the 
chancellor)  I  know  you  are  an  expert  workman,  take  these 
tools  to  work  with,  they  are  the  best  I  have.'  And  he  gave 
him  some  books  and  papers  written  all  with  his  own  hand. 
These  were  as  valuable  as  the  Sybilline  prophecies.  They 
were  that  old  sage's  collections  for  the  well-ordering  the  high 
court  of  parliament,  the  court  of  chancery,  the  star  chamber, 
and  the  council  board.  An  inestimable  gift,  being  made  over 
to  the  true  heir  apparent  of  his  wisdom.  Let  every  one  wear 
the  garland  he  deserves.  For  my  part  I  attribute  so  much  to 
the  Lord  Egerton,  that  I  believe  the  master's  papers  were  the 
marrow  of  Mr.  Williams  his  prudence,  and  subtle  judgment 
in  all  negociations.  These  notes  I  have  seen,  but  are  lost,  as 
it  is  to  be  feared,  in  unlucky  and  devouring  times."  (§  37.) 

On  the  death  of  his  patron,  Williams,  after  declining  an 
offer  made  to  him  by  Sir  Francis  Bacon  to  become  his  chap^ 
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hiup  retired  for  a  tinle  to  his  parsomige  of  Walgrave,  in  I 

Nortbainptonahire^  and  there  he  contiiitted  ta  reside, .  efen 
after  the  slmshine  of  court  faroiir  had  ripened  him  into  a  deao 
of  Winchester.  A  vacancy  occurrilig,  howe? er^  in  the  same 
dignity  af  WesminHter,  he  petitioned  for  a  mnoral,  and  hi» 
prayer  (which  is  Conceived  entirely  in  the  abject  ^irit  and 
binguage  of  the  time)  was  graixted  without  difBcnlty.  It  was  - 
addressed  to  the  favorite  Buckingham^  with  whom  as  well  as 
with  King  James^  the  supple  churchman  had  by  this  time 
contrived  to  ingratiate  himself  in  no  small  degree.  The  good 
ifnll  of  Buckingham  in  particular  he  had  propitiated  by  the 
performance  of  rather  an  extraordinary  piece  of  service;  having 
not  only  reasoned  away  the  scruples  of  the  Earl  of  Rutland^ 
who  was  somewhat  averse  from  granting  his  daughter  in  mar^ 
riage  to  the  Marquis,  but  absolutely  converted  the  lady  her^ 
self,  at  very  short  notice,  from  the  Cath(dic  creed  which  she 
professed  to  that  of  the  Church  of  England^  this  being  insisted 
On  by  the  king  as  an  indispensable  preliminary  to  the  match* 
Bifthop  Hacket's  account  of  all  these  matters  is  sufficiently 
amusing ;  and  he  professes  to  be  justified  in  entering  into  full 
details  on  the  subject,  inasmuch  as  this  negociation  was,  ao* 
cording  to  Archbishop  Williame'  own  acknowledgment,  **  the 
last  key  stone  that  made  the  arch  in  his  preferment."  We 
must,  notwithstanding  make  up  our  minds  to  omit  them  al- 
together ;  at  least  only  claiming  an  ejtception  in  favour  of  one 
diort  sentence  in  the  history  of  lady  Katherine  Manners'  con- 
version. Which  we  think  affords  an  admirable  specimen  of  our 
biographer's  simplicity,  and  at  the  same  time>  throws,  in  our 
opinion,  more  light  upon  the  case,  than  all  the  rest  of  what 
he  has  written  about  it.  "And  quickly  she  was  confirmed 
by  divers  and  solid  representations,  to  confess  that  our  cate- 
chism was  a  plain  model  of  saving  truth  ;  a$id  the  form  €f  mar 
trimony  in  our  liturgy  pleased  her  abundantly  J^ 

We  hasten  oh  to  the  report  of  an  event  that  comes  more 
particularly  within  our  own  peculiar  province  to  commemo^ 
rate.  This  was  the  promotion  of  Dean  Williams  to  the  office 
of  lord  keeper,  about  a  year  after  the  disgrace  of  Bacon*  We 
suspend  all  comment  of  our  own,  till  we  have  quoted  our  au* 
thor's  account  of  the  affair. 
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*'Tbe  pariiamenty  wearied  with  long  mttinf^s  and  great* 
painty  was  content  against  the  feast  of  Easter  to  take  relaxa^ 
tion,  and  was  prorogued  from  the  27th  of  March  to  the  18th  of 
April.  The  marquess  had  an  eye  in  it  upon  the  lord  chanoellor» 
to  try  if  tiine  would  mitigate  the  displeasure,  which  in  both 
houses  was  strong  against  him.  But  the  leisure  of  three  weeks 
multiplied  a  pile  of  new  suggestions  against  him,  and  nothing 
was  presaged  more  certain  than  his  downfall ;  which  came  to 
ripeness  on  the  3d  of  May.  On  that  day  the  patent  of  his 
office  with  the  great  seal  was  taken  from  him ;  which  seal 
was  delivered  to  four  commissioners,  the  lord  treasurer  Mon- 
tague, Duke  of  Lenox,  lord  steward  of  the  king's  househould, 
William  Earl  of  Pembroke,  lord  chamberlain  to  the  king,  and 
Thomas  Earl  of  Arundel  and  Surry  ;  with  whom  it  rested  till 
the  lOth  of  July  following.  In  the  mean  time  Sir  James 
Leigh,  lord  chief  justice  of  the  king's  bench,  was  commis^ 
sioned  to  be  speaker  in  the  upper  house;  and  Sir  Julius 
Cttsar,  master  of  the  rolls,  was  authorized,  with  certain 
judges  in  equal  power  with  him,  to  hear,  dispatch,  and  decree, 
aU  causes  in  the  court  of  chancery. 

'^  Competitors  for  the  office  of  the  great  seal  were  many : 
Sir  James  Leigh,  before  mentioned,  a  widower,  and  upon 
marriage  with  a  lady  of  the  Buckingham  family ;  Sir  Henry 
Hobart,  lord  chief  justice  of  the  common  pleas,  chancellor 
to  the  prince,  a  step  to  the  higher  chancerysbip,  and  as  fit  as 
any  man  for  his  learning  and  integrity ;  which  of  these  it  was 
uncertain,  but  one  of  these  was  expected.  And  verily  a 
fitter  choice  could  not  be  made,  than  out  of  the  pre-eminent 
professors  of  the  common  laws,  but  that  all  kings  afiect  to  do 
somewhat  which  is  extraordinary,  to  shew  the  liberty  of  their 
power.  The  Earl  of  Arundel  was  thought  upon,  a  master  of 
reason,  and  of  a  great  fortune.  For  it  was  remembered  upon 
the  death  of  lord  chancellor  Bromly,  anno  1687,  that  Queen 
Elizabeth  designed  a  peer  of  the  realm  for  his  successor, 
Edward  Earl  of  Rutland,  whose  merit  for  such  a  place  is 
favoured  by  Mr.  Cambden,  because  he  was  juris  scientid  ei 
omni  politiori  Uteraiurd  omatisiimtu ;  and  if  his  death,  much 
bewailed  had  not  prevented,  the  great  seal  had  been  borne 
before  him.  But  the  likeliest  to  get  up,  (and  I  may  say  he 
had  his  foot  in  the  stirrup)  was  Sir  Lionel  Cranfield,  married 
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in  the  kindred  that  brought  dignity  to  their  husbtod«  ;  a  man 
of  no  vulgar  head-piece/ yet  scarce  sprinkled  with  the  latin 
tongue.  He  was  then  master  of  the  court  of  wards,  and  did 
speak  to  the  causes  that  were  brought  before  him  quaintly  and 
cleverly.  There  seemed  to  be  no  let  to  put  him  in  possession 
of  the  great  vacant  office,  but  that  the  lord  marquess^  set  on 
by  the  king,  was  upon  enquiry,  how  profitable  in  a  just  way 
in  might  be  to  the  dignitary,  and  whether  certain  branches  of 
emolument  were  natural  to  it,  which  by  the  endeavour  of  no 
small  ones  were  near  to  lopping.  Sir  Lionel  brought  the 
marquess  to  be  sudden,  and  to  advise  upon  those  things 
which  the  Dean  of  Westminsteiv  »  sound  man  and  a  ready, 
who  did  not  want  to  clap  the  shackles  of  delay  upon  a 
business.  He  being  spoken  to,  to  draw  up  in  writing  what 
be  thought  of  tho^e  cases,  returned  an  answer  speedily  on  the 
10th  of  May,  with  the  best  advantage  he  could  foresee  to  the 
promotion  of  the  master  of  the  wards :  yet  it  fell  out  cross 
unto  him,  that  the  dean  working  for  another,  utterly  beyond 
expectation  sped  for  himself,— The  lord  marquess,  being  not  a 
little  ambitious  to  present,  the  king  with  works  of  the  brain, 
strongly  wrought,  and  well  carded,  offered  this  paper  to  his 
majesty  from  the  Dean  of  Westminster,  when  the  ink  was 
scarce  dry,  :which  caused  this  unlocked  for  saying  from  the 
king :  '  You  name  divers  to  me  to  be  my  chancellor.  Queen 
Elizabeth,  after  the  death  of  Sir  Christopher  Hatton,  was  in- 
clined in  her  own  judgment,  that  the  good  man  Archbishop 
Whitgift  shotfld  take  the  place,  who  modestly  refus'd  it,  be- 
cause of  his  great  age,  and  the  multitude  of  ecclesiastical 
affairs  lying  upon  l^is  shoulders.  Yet  Whitgift  knew  not  half 
that  this  man  doth  in  reference  to  this  office.'  The  lord 
marquess,  the  less  he  look'd  for  these  words,  the  more  he  lik'd 
them,  and  replied  extempore  : .  *  Sir,  I  am  a  suitor  for  none 
but  for  him  that  is  sp  capable  of  the  place  in  your  great  judg- 
ment.' ^  Be  you  satisfied  then  (says  the  king)  I  think  I 
shall  seek  no  further.'  The  lord  marquess,  impotent  to  con- 
tain his  gladness, ,  sent  a  blind  message  to  the  dean  imme- 
diately, that  the  king  had  a  preferment  in  the  deck  for  him. 
He  nothing  aware  of  what  the  king  had  spoken  in  design  to 
thp  digmity  of  keeping  the  great  seal,  mistook  the  message  to 
b^  m^ant  of  the  bishoprick  of  I.ipi;idon,  now  wanting  a  fit 
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prelate  by  the  death  of  him  that  was  most  fit  while  he  lived. 
Dr.  King,  whose  soul  heaven  received  March  30th,  in  pros- 
pect whereof  the  dean  was  a  suitor  before.  But  it  hapned 
to  him  as  Velleius  said  of  Scipio  ^milianus,  adiUtatem-petena 
consul  creaius  est ;  he  sued  for  the  sBdileship,  and  because  that 
was  too  little,  he  was  made  consul.  This  is  the  very  manner, 
as  faithfully  digested  as  any  history  can  be  contexed,  bow 
this  pre-eminency  dropt  upon  him,  that  never  dreamt  of  it. 
It  is  not  like  to  some  mistaken  report  that  then  went  about, 
and  may  yet  be  believed  by  some.  But  thus  much  is  copiously 
disclosed  for  their  sakes,  that  hstd  rather  be  disciples  of  truth 
than  masters  of  error."    (§  61,  62.) 

..  Now  all  these  and  many  other  transactions  we  could  name 
connected  with  the  transfer  of  the  great  seal  at  various  periods, 
do  appear  to  us  to  form  pretty  apt  illustrations  of  the  often 
repeated  saying  of  Chancellor  Oxenstiem :  "  You  see,  my 
son,  with  how  little  wisdom  the  world  is  governed."  We- here 
find  the  chief  judicial  appointment  in  the  country,  one  thait 
requires  the  holder  of  it  to  review  in  many  cases  the  decisions 
of  the  first  legal  authorities  in  the  land,  and  in  all,  one  would 
suppose,  to  have  a  thorough  general  acquaintance  with  them, 
we  find  this  place  contended  for  by  a  set  of  competitors  of 
whom  several  have  not,  nor  can  pretend  to  have,  any  legal 
knowledge  whatever ;  and  given  away  at  last  to  a  man  whose 
sole  acquirements  as  a  lawyer,  consist  in  his  having  si&veral 
years  before  read  Littleton's  Tenures,  and  the  Doctor  and 
Student,  gossiped  a  little  over  a  bottle  with  a  former  chan- 
cellor about  the  current  doings  of  the  courts,  and  to  crown;  all, 
inherited  divers  manuscript  notes  and  memoranda  of  the  said 
chancellor.  That  the  appointment  excited  a  gfeat  deal  of 
surprise  and  dissatisfation,  on  this  very  account,  Bishop 
Hacket  does  not  affect  to  deny;  but  he  seems  to  think  he 
has  triumphantly  refuted  the  charge  of  incapacity,  when  he 
has  achieved  an  elaborate  panegyric  on  his  talents  and  hig 
acuteness.  *^  There  have  been  others,"  he  says,  '^  besides 
Peter  Gallaudes,  that  have  been  capacious  of  all  sciences  and 
learning,  of  whom  Turnebus,  Advers.  1.2.  c.  1.  omnium  rerum 
capax  natura,  quam  ita  faciU  regebai  et  versabat,  ut  quicquid 
ageret  unum  illud  cura  habere  tractareque  putaretur.  So  this 
man  had  a  mind  of  such  a  glebe  by  the  felicity  of  nature. 
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and  sa  manured  that  il  could  bring  fotlh  a  plentiful  erep^ 
wlia<)ever  seed  or  grain  was  east  into  it }  and  whatever  he  ad- 
diotod  himself  to  convey  into  the  storehouse  €»f  his  brain^  h^ 
was  n(&ver  long  at  suok^  hut  had  it  with  much  more  speed  than 
other  men/'  We  need  not  say  that^  supposing  tiiis  to  be 
strictly  true^  it  is  very  far  from  proving,  (what  indeed  it  is 
evident  eouM  not  be  the  fact)  that  Dean  Williams  was  com^ 
potent  to  administer  the  funotioni^  of  an  equity  judge*  In 
fact  we  find  complaints  of  his  inefficiency  in  several  contem- 
porary publications.  Thetestimony  of  another  chancellor  may 
suffice:  '^Though  a  man  of  great  wit  and  good  scholastic 
learning,"  says  Clarendon,  ^'  he  wajs  generally  thought  so  very 
unequal  ^to  the  place  that  his  remove  was  the  only  recom- 
ponce  ^ttd  satisfaction  that  could  be  made  for  his  promotion." 
According  to  Sir  Anthony  Weldon,  he  was  not  much  stronger 
op.  the  point  of  integrity  than  on  that  of  legal  learning,  and 
fairly  outdid  his  predecessor  in  respect  of  bribery,  and  corrupt 
tion  in  the.  seat  of  justice.  If  this  be  true,  it  is  evident  James 
did  not  gain  much  by  his  resolution  not  to  trust  a  lawyer 
with  the  seal,  because  (as  he  is  reported  to  have  said  when  it 
was  brought  to  him  after  Bacon's  disgrace)  <*  As  to  my  law" 
yers,  I  thinks  they  be  all  knaves."  If  we  give  credit  to  Wei- 
don,  his  majesty  here  went  farther  and  fared  worse.  His  autho- 
rity, however,  it  must  be  owned,  is  of  very  little  weight ;  and 
ifideed  Bishop  Hacket>  who  makes  a  kind  of  indirect  allusion  to 
the  charges  preferred  by  him,  has  not  ill  characterised  his  book 
as  **  perpetuus  rhotacismus,  one  snarling  dog's  letter  all  over." 
driving  up  therefore  this  charge,  without  further  inquiry,  we 
pr<)ceed  to  show  some  of  the  expedients  wherewith  the  new  lord 
keeper  set  about  repairing  his  deficiencies.  The  idea  of  the 
ten  weeks'  preparation  for  the  duties  of  the  equity  bench  may 
mise  a  smile  upon  the  countenance  of  any  old  chancery  prac- 
titioner ;  nevertheless  it  is  one  we  strongly  recommend  to  the 
attention  of  future  sovereigns  and  prime  ministers. 
'  ''When  it  came  to  be  divulged  that  this  preferment  hovered' 
over  him,  it  was  much,  and  dividedly  spoken  of  as  a  paradox 
of  honour.  Some  could  not  believe  it,  some  said  it  was  tio  new 
way,  b^t  an  old  one  i^newed,  and  God  give  him  joy  of  it 
Some  did  -stomach  it,  I  must  not  say  envy  it ;  for  ^ivy  is  so 
low  and  bas^  a  un,  that  every  man^  though  the  most  guilty 
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of  it,  wiVL  scorn  t&  oonftos  it.  The  best  professon  of  our  laws 
took  it  sadly  without  doubt,  that  one  who  did  never  run  m 
their  race,  had  got  their  garland.  Many  others  there  w^re^ 
and  ever  will  be,  that  like  Joseph's  Inrethren,  hate  the  yery 
dream  of  a  sheaf,  to  which  they  mnst  do  obeysanee.  There^ 
fore  it  requir-d  the  art  of  a  wise  man  to  set  up  the  frame 
with  that  skill,  that  it  might  be  no  eye  sore  to  the  judicious 
beholder;  which  was  thus  effected*  Though  the  grant  ctf  the 
place  was  fixed  upon  this  man,  without  any  likelihood  of  re^ 
vocation;  yet  he  besought  the  king  and  obtained,  that  ten 
weeks  should  run  out  before  the  seel  should  be  remanded 
from  the  commissioners,  and  put  into  his  custody.  A  benefit 
of  sundry  advantages.  The  least  was,  that  popular  discourse, 
inclining  much  to  descant  upon  this  matter,  would  spend 
itself  away  in  two  or  three  months,  and  as  it  were  b(^l  from  « 
pint  to  a  spoonful.  It  was  further  look'd  into,  that  he  might 
have  respite  to  study  the  weight  and  trust  of  the  office^^ 
whereby  to  supply  it  with  that  skill,  as  might  in  candor  bo 
expected  from  a  beginner ;  which  he  improved  as^  ^  as  could 
be  done  in  «o  short  a  time ;  having  the  assistance  of  l^ir  Harry 
Finch,  a  most  profound  lawyer,  whom  he  kept  in  his  lodgings 
from  May  to  October  following,  fen:  all  sorts  of  advice,  *  the 
best  heifer  he  eould  have  plowed  with,  ta  find  out  riddles.' 
J>tid*  14.  18.  What  could  not  his  quick  capacity  draw  from 
such  a  master  ?  or  what  could  not  industry  reach  to  with 
that  capacity  ?  being  of  all  men,  perhaps  above  all  men,  tnost 
laborious ;  and  far  from  the  sheepishness  of  sloth,  the  greatest 
blemish  of  Our  English  nation.  He  had  day  enough  also  to 
look  about  him  to  enquire  for  able  and  honest  servants  io  be 
prefer'd  into  the  chief  places  6f  fiddiity  under  him,  which 
succeeded  with  that  praise  of  judgment,  and  bles^ng  of  suc-» 
cess,  that  certainly  God  was  at  his  right  hand  in  it.  Some  of 
his  followers  were  as  learned  gentlemen  as  our  kingdom  had* 
No  man  that  knew  them  will  deny  that  to  be  due  to  ^ 
William  Boswell  and  Mr.  Edward  Palmer.  All  of  them  were 
of  virtuous  conversation,  grave  deportment,  greatly  experienced 
in  the  world,  sober,  civil,  uncorrupt ;  in  a  word  it  was  a  ship 
of  Argonauts ;  so  that  I  have  heard  of  our  honourable  peet^ 
age,  and  of  the  worthy  judges  then  living,  not  a  fi^  affirm^ 
that  an  household  so  exactly  mpdePd  was  one  of  the  most 
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evident  things  that  discover'd  tfae.great  wisdom  of  the  mastei*. 
.  .  .  He  moved  earnestly  that  the'  court  of  chancery  might 
have  a  master  of  the  rolls  of  exact  knowledge  and  judgment 
tQ  sit  with  him^  naming  Sir  Robert  Heath,  the  king's  solicitor ; 
but  it  was  hindred  by  some,  that  would  try  how  be  could 
walk  on  such  slippery  grounds,  without  a  staff  to  lean  upon. 
He  petitioned,  for  some  of  the  principal  judges  of  the  several 
benches,  whom  he  named,  that  two  at  least  should  always 
attend  him,  submitting  himself  humbly  as  a  young  tree  to  be 
kept  steady  with  such  supporters.  A  prudent  way,  to  have 
toany  sage  heads  to  concur  to  produce  one  act  of  wisdom !" 

(§70,71.)  . 

.  Once  fairly  embarked  in  the  duties  of  his  office,  it  would 
appear  that  the  lord  keeper  determined  not  to  unite  indolence 
with  incapacity,  as  may,  for  aught  we  know,  have  been  done 
since  his  time.  The  following  passages  will  give  a  good  no^ 
tion  of  the  business  he  had  on  hand,  and  of  his  endeavours 
to  get  through  it  with  credit : 

''  Withal  he  was  most  industrious,  and  that  not  by  fits,  but 
eveiy  day  did  conclude  its  work,  as  if  he  were  not  to  live  till 
to-morrow.  No  cammel  did  bear  more  burden  than  he  did, 
when  he  first  entred  to  sit  in  the  seat  of  lord  keeper,  or  tra- 
vel'd  further  with  so  little  food,  and  less  rest;  which  he  suf- 
fer'd  the  better,  because  he  was  weary  of  ease,  and  loved  lar 
bour.  For  confirmation  of  it  I  will  anticipate,  how  he  was 
breath'd  (till  he  was  almost  out  of  breath  with  a  violent  but 
short  sickness)  upon  the  end  of  the  first  term  that  he  app^red 
in  chancery.  It  was  the  term  of  Michaelmas,  and  in  the 
November  of  it  the  parliament  sate  again,  in  which  he  at- 
tended in  the  office  of  speaker  in  the  lords'  house.  With 
these  conour'd  a  spiny  and  difficult  treaty  between  our  mer- 
chants and  the  agents  of  the  United  Provinces,  for  the  most 
savage  insolencies  committed  at  Amboyna,  a  treaty  wherein 
he  was  the  chief  commissioner,  and  the  sharpest  against  those 
thieves  and  murderers :  which  treaty  took  up  three  afternoons 
constantly  in  every  week,,  while  it  continued  to  hear  that 
cause.  In  the  court  of  chancery,  beside  the  ofdinary  work, 
several  causes,  and  of  a  reaching  number,  were  referred  in  the 
preceding,  session  of  parliamtent  to  the  succeeding  lord  keeper, 
to  review  the  orders  of  the  predecessor  displaced.    Into  this 
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vast  sea  of  business  he  launch'd  forth  all  at  once/  Hereupon 
myself,  and  half  an  hundred  more,  have  seen  his  indusfay^ 
that  he  was  compePd  to  sit  by  candle-light  in  the  court  two 
hours  before  day,  and  there  to  remain  till  between  eight  and 
nine,  that  the  prince  being,  come  to  the  lords'  house,  sent  for 
him  to  take  his  place,  there  to  propound  and  report  the  ques*' 
tions  of  that  honourable  house,  till  past  twelve  every  day; 
not  seldom  till  past  one.  After  a  short  repast  at  home,  he 
returned  to  hear  the  causes  in  chancery,  which  he  could  not 
dispatch  in  the  morning.  Or  if  he  did  attend  at  council  in 
Whitehall,  he  came  back  toward  evening,  and  followed  hia 
employment  in  chancery  till  eight  at  night,  and  later.  Then; 
on  the  neck  of  this,  when  he  came  home,  he  perused  such 
papers  as  were  brought  to  him  by  his  secretaries.  And  after 
that,  though  far  in  the  night,  prepared  himself  for  so  much  as 
concerned  him  to  have  in  readiness  for  the  lords'  house  in  the 
morning.  In  this  overwhelming  hurry  of  troubles,  of  such 
divers  sorts  and  compositions,  what  time  could  he  borrow  for 
necessary  refreshment,  or  the  repose  of  his  wearied  body  night 
or  day  ?     ( §  64.) 

**  Industry,  I  think,  was  his  recreation ;  for  certain,  he  had 
not  a  drop  of  lazy  blood  in  his  veins*  He  filled  up  every  hour 
of  the  day,  and  a  good  part  of  the  night,  with  the  dispatch  of 
some  public  and  necessary  business.  And  though  as  a  coun- 
sellor of  state,  and  both  as  a  peer  and  speaker  in  parliament, 
he  had  many  diversions,  yet  none  of  the  work  in  chancery  was 
diminished ;  which  attendance  grew  so  light  and  familiar  to 
him,  that  in  a  little  while  it  seemed  to  be  no  more  a  burthen 
to  him,  than  the  water  is  to  the  fishes  under  which  they  swim* 
He  would  not  excuse  himself  a  day,  for  any  the  most  lawful 
pretence ;  he  woiild  not  impart  himself  to  the  star  chamber  or 
parliament,  when  it  sate,  before  he  had  spent  two  hours,  or 
more,  among  the  pleaders.  Two  or  three  afternoons  he  allot- 
ted every  week  to  hear  peremptories,  by  which  unequalPd  di-^ 
ligence,  comn^pnly  he  dispatch'd  five  or  six  causes  in  a  morn- 
ing, according  to  the  quality  or  measure  of  the  points  that 
came  to  be  debated.  He  did  hot  only  labour  six  days,  but  as 
it  follows  in  the  commandment,  he  did  all  that  he  had  to  do. 
For  of  all  the  causes  that  were  usually  set  down  for  hearing, 
he  never  left  aiiy  of  them  unheard  at  the  end  of  the  term ; 
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wfaioh  was  both  aa  especial  ease  and  oomfort  to  the  rabjeet^ 
and  a  full  testioiony  of  Jiit  laboar  and  abyity,  to  expedite  m 
many  knotty  and  spacioas  causes  that  came  before  him,  in  as 
little  time  as  the  cliemts  ooald  expect*  (§  88.) 
.  ^  Dispatch  was  a  vertue  in  him»  and  aU  his  sails  wene  £ird 
with  a  good  wind,  to  make  nddance  in  his  voyage.  He  was 
no  lingerer  by  nature ;  and  kindly  warmdi  is  quick  in  diges* 
tion :  our  time  is  but  a  span  long,  but  he  that  doth  much  in 
a  short  life,  products  his  mortality.^  To  diis  he  had  sadu  a 
velocity  of  mind,  that  out  of  a  few  words  discreetly  spoken^ 
he  could  apprehend  the  strength  and  siiTup  of  that  which 
would  foUow.  This  is  that  iogeny  which. is  so  much  oobh 
mended,  4  Tmcul.  *  Multarum  rerum  brevi  tempore  percus* 
sie;'  such  a  wit  is  ever  upon  an  hill,  and  sees  the  champain 
round  about  him.  Whatsoever  cause  was  brought  before  him 
he  could  justly  discern  the  true  faee  from  the  vizard,  and 
whether  the  counsel  did  not  endeavour  eather  to  shut  it  up 
than  to  <^en  it.  It  askt  him  a  little  time  io  learn,  as  it  were, 
the  use  of  the  compass^  how  to  sail  into  the  vast  ocean  of 
pleadings,  and  not  to  creep  always  by  the  shore ;  to  follow 
the  pkaders  in  their  own  method,  and  to  speak  to  them  in 
(heir  own  dialect,  nay  to  reduce  them  from  starting  out,  and 
to  rectifie  every  sprain  and  dislocation."  (§  89.) 
>  Such  disappoiated  barriaters  of  modem  tiimee  as  have  oo» 
casionally  taken  delight  in  testifying  their  contempt  fiDr  the 
abiHty  of  a  new  chancdior,  by  endeavounng  to  put  him  ai 
fiandt,  may  possibly  bc^ad  to  hear  that  the  practice  can  be 
justified  by  precedent  ef  tolerably  ancient  daibe.  The  accomt 
of  an  attempt  to  bewilder  the  lord  keeper,  and  of  the  presence 
of  mind  and  ready  wit  he  displayed,  on  the  occasion,  ia  toe 
amusing  for  us  to  omit  the  story-;  and  what  fbllowa  respecting 
the.  state  of  the  bar  and  the  business  df  the  icourt  under  his 
auspices,  will  also  prove,  if  we  mistake  not,  a  momel  of  tol^ 
Fable  rdish. 

^*  The  terms  of  the  common  law,  as  in  all  otjier  poofessions 
and  sciences,  seem  barbarous  to  the  vulgar  ear,  and  had  need 
to  be  famibariz'd  with  pre^acquaintance.;  which  being  tite 
primar  of  tiiat  rational  learning,  he  had  inur'd  himself  to  it 
long  before,  and  was  nothing  to  seek  in  it.  Yet  one  of  Ihe 
bar  thought  to  put  a  trick  upon  his  freshmanship,  and  trouled 
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mit  a  duMioti  crammed  like  a  gmmula  with  bbiolete  worcb^ 
eoine  of  far-fetcli^d  antiquity^  which  had  been  long  di^im'd^ 
worse  than  Sir  Thomas  More'e  Averia  de  Wethemam  among 
the  marten  of  Paris.  In  these  misty  and  recondit  phrases^ 
he  thought  to  leave  the  tiew  judge  feeling  after  him  in  the 
dark,  and  to  make  him  blush,  that  he  couU  not  answer  to 
0ach  mystical  terms  as  he  had  conjured  up.  But  he  dealt 
with  a  wit  that  was  nerer  entangl'd  in  a  bramble-bush ;  for 
with  a  serious  face  he  answer'd  him  ki  a  cluster  of  most  crab* 
bed  notions^  picked  out  of  metaphysics  and  logic,  as  catego* 
rematical  and  syncategorematical,  and  a  deal  of  such  drunn 
ming  stuff,  that  the  motioner  being  foiled  at  his  own  weapon, 
and  wdl  laugh'd  at  in  the  court,  went  home  with  this  new 
lesson,  that  he  that  tempts  a  wise  man  in  jest,  shall  make 
himself  a  fod  in  earnest*  Among  many  gown-men  at  the 
bar,  this  was  but  one,  and  that  one  proved  a  solid  pleader ; 
and  found  at  the  hands  of  a  more  reeoncileable  man,  more 
than  common  favour,  which  procured  him  knighthood,  and 
did  lend  him  his  help  in  another  capacity  ten  years  aftm*,  to 
advance  his  fortunes*  To  proceed ;  his  judgment  could  not 
be  dazzled  with  dark  «ad  exotic  words ;  they  were  proper  to 
the  maUar  in  hand.  The  difficulty  that  he  did  meet  contend 
with,  was  against  intrigues  and  immethodical  pleadings ;  so 
that  he  had  much  to  do  to  force  the  councel  togadMr  up  their 
discourses  more  closely,  and  to  hold  them  to  the  pointt  in 
hand,  cheeking  ekcuvstons  and  impertinent  ramblings  with 
the  rebuke  of  authority,  though  it  seemed  a  little  brackish  io 
some  palates*  With  a  little  experience,  he  gathered  up  stick 
ripeness  of  judgment,  and  so  sharp-sighted  a  knowledge,  that 
upon  the  opening  of  a  bill,  he  could  readily  direct  the  pleaders 
to  that  which  was  the  issue  between  the  plaintiff  and  d^end*^ 
aaty  and  constrain  them  to  speak  to  nothing  but  the  very 
we^i^i  of  the  cause ;  from  the  resolution  whereof  the  whole 
business  did  attend  its  despatch :  so  true  it  is  which  Nepos 
dritvers  m  the  life  of  Atticus,  ^  Facile  existimari  potest  pru- 
dentiam  esse  quamdam  divinationem ; '  prudence  is  a  kind 
of  divination ;  let  it  tast  a  little,  and  it  can  guess  at  all.  It 
needs  not  to  have  all  the  windows  opened,  when  it  can  see 
light  enough  through  a  chink*  On  the  judge's  part  it  is  not 
patience  Imt  weakness,  not  to  abridge  prolixity  of  words,  that 
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he  may  come  the  isooner  to  the  trath ;  and  on  the  advocate'^ 
part  'tis  affectation^  to  seem  more  careful  of  his  cause  than  he 
isy  when  he  speaks  more  than  he  needs.  Thus  the  lord  keepet 
behav'd  himself  courtly  and  indifferently  towards  every  hill 
and  answer^  using  the  same  method,  the  same  diligence,  the 
same  application  of  his  great  gifts  to  all  causes,  following  the 
councel  which  Cicero  gave  to  his  brother,  de  Petit,  Consult 
''Ita  paratus  ad  dicendum  venito,  <]^uasi  in  singulis  causis 
judicium  de  omni  ingenio  futurum  sit ;-  so  he  carried  himself, 
as  if  his  whole  sufficiency  were  to  be  tried,  upon  every  decree 
he  made.  I  shall  say  much,  I  think  enough,  to  his  approba-' 
tion^  that  in  the  tryal  of  two  terms,  the  councel  at  the  bar 
were  greatly  contented  with  him.  The  primipili  or  vanguard 
of  them  were  such  as  fil'd  up  their  place  with  great  glory  in 
their  generation.  The  chief  among  them,  that  did  deserve  to 
fight  next  the  standard,  (my  memory  perhaps  is  not  trusty 
enough  after  the  space  of  thirty  years  to  remembei  all  thoscf 
worthies),  are  fill'd  in  the  margent,^  like  a  row  of  cedars,  and 
are  set  down. in  those  titles  which  they  carried  then,  which 
most  of  them  by  their  deserts  did  far  outgrow.  But  these 
contributed  all  they  could  to  his  credit,  with  as  much  ob« 
servance,  with  as  great  reverence,  with  as  full  applause  and 
praise,  as  could  be  required  from  ingenious  gentlemen  towards 
one  that  was  a  stranger  to  their  studies ;  whose  acceptance^ 
no  doubt,  was  a  whetstone  to  his  industry.''     (§  90.) 

The  deportment  of  the  lord  keeper  as  a  judge  of  the.  star-^ 
chamber  is  not  passed  over  without  eulogy  by  his  biographer, 
and  the  court  itself,  its  power,  its  usefulness,  and  its  dignity^ 
meet  with  no  unflattering  treatment  at  his  hands.  .  • 

"It  was  a  sea,"  he  tells  us, " most  proper  for  whale  fishing: 
little  busses  might  cast  out  nets  for  smelts  and  herrings.  :So 
says  the  great  lawyer  (Coke),  ordinary  offences,  which  may 
sufficiently  be  punished  by  the  proceeding  of  the  common 
laws,  this  court  leaveth  to  the  ordinary  courts  of  justice ;  ne 
dig/uta$  hujm  curia  vilesceret.    Accordingly,  the  lord  keeper, 

*  Sir  J.  Davies,  Sir  R.  Crew,  Sir  T.  Coventry,  Sir  R.  Heath,  Sir  J.  Walter, 
Serjeant  Finch,  Serjeant  Richardson,  Serjeant  Astley,  Sir  H.  Finch,  Mr.  T.  Crew, 
Mr.  W.  Noy,  Mr.  A.  Pine,  Mr.  J.  Glanvil,  Mr.  J.  Finch,  Mr.  £.  Lyttleton,* 
Mr.  D.  Jenkyn,  Mr.  J.  Bankes,  Mr.  E.  Herbert,  Mr.  T.  Gardner,  Mr.  T.  Hedly, 
M/.  £.  Thin,  Mr.  R.  Mason. 
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Wiltiatias  hdring  ascended  by  his  office  to  be  the  first  ttar  m 
the  eonsteUatioB^  to  illuminate  that  court,  he  was  very  irice,  I 
flBgiit  toy  pradent,  to  measure  the  size  of  complaints  that  were 
preferred  to  it,  whether  they  were  knots  fit  for  s^h  axes.  A 
nrnmber  of  contentious  sqnabUes  he  made  the  attorneys  pocltet 
vp  again,  which  nright  better  be  compounded  at  home  by  coun*-* 
try  justices.  It  was  not  meet  that  the  flower  of  the  nobility 
should  be  catrd  together  to  dete^nifne  upon  trifles ;  such  long 
wing'd  bawls  were  not  to  be  cssst  off"  to  fly  after  6eld-fares. 
The  ea^es  which  he  designed  to  hear  were  grave  and  weighty, 
wheMfn  it  eonqem'd  some  tc^  be  made  examples  for  grievous 
defSeffliations^perjories,  riots,  extortions,  and  thie  hke  |  upon  which 
occasions  his  speeches  w^emucb  ^eded,  and  taken  by  diversr 
in  ei^^m,  which  are  extant  to  t^is  day  in  their  paper  cabi- 
fiets»  To  which  I  appeit),  that  they  weto  n^d^  long  nor 
vimlent ;  fot  though  he  had  scope  on  those  occasions  to  give 
his  cfudHors  more  than  a  taste  of  his  eloquence,  which  was 
desr^  sententious,  fraught  with  sacred  and  moral  allusions, 
yet  he  detested  nothing  ^ore  than  to  insult  upon  the  offender 
widi  girds  of  wit.  He  f(»resaw  that  insoleneies  and  oppres- 
sions are  public  provocations  to  biiry  a  court  in  its  own  shame. 
And  what  could  exasperate  more,  than^  wheal  an  unfortunate 
man  hath  run  iiito  a  fault,  to  shew  him  no  humane  respect  ? 
•p^nay,  to  make  him  pass  through  the  two  malignant  signs  of 
the  Zodiaqne,  Sagittary  and  Scorpio  ?  That  is,  to  wound  him 
first  with  arrows  of  sharp-pointed  words,  and  then  to  sting 
him  with  scorpiaok  censure.  Indeed,  if  there  be  ah  extreme 
in  shewing  too  much  mercy,  I  cannot  absolve  the  lord  keeper. 
For  many,  I  confess,  censur'd  him  for  want  of  deeper  cen-' 
snrcB ;  said  he  was  a  friend  to  publicans  and  sinners,  to  all 
delinquents,  and  rather  their  patron  than  their  judge.  He' 
never  condemned  an  offender  to  be  branded,  to  be  scourged,  to 
have  his  ears  cut.  Though  that  court  bad  proceeded  to  such 
densure,  io  time  old  enough  to  make  prescription,  yet  my 
Lord  Coke  advisetii  it  should  be  done  sparingly,  upon  this 
reason,  'Quod  arbitriojudicies  relinquitur,  non facile trahitur 
ad  effusiohem  sanguinis.'  They  that  judge  by  the  light  of 
arbitrary  wisdom  should  seldom  give  theii*  sentence  to  spill 
bloods  He  would  nevet  do  it;  and  deolin'd  it  with  this  plau- 
si^ble  avoidance,  as  t^e.ArchUshops  Whitgift  and  Bancroft, 
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and  the  Bishop  of  Winton,  the  learned  Andrews/ had  done 
before  him,  that  the  canons  of  councils  had  forbidden  bishops 
to  act  any  thing  to  the  drawing  of  blood  in  a  judicial  form. 
Once,  I  call  to  mind^  he  dispensed  with  himself;  and  the 
manner  was  pretty.  One  Floud,  a  railing  libelling .  variety 
bred  in  the  seminaries  beyond  seas,  had  vented  contumelies 
bitterer  than  gall  against  many  excellent  persons.  Among 
other  passages  of  his  reviling  throat,  it  was  proved  against 
him  that  he  had  said  that  our  bishops  were  no  bishops,  but 
were  laymen  and  usurpers  of  that  title.  '  Floud/  says  the 
lord  keeper,  *  since  I  am  no  bishop  in  your  opinion,  I  will  be 
no  bishop  to  you :  I  concur  with  my  lords  (the  like  I  never 
did  before)  in  your  corporal  punishment.' 
.  '*  The  lord  keeper's  indulgence  was  not  satisfied  to  set  the 
lowest  fine,  but  laboured  for  as  much  mitigation  as  could  be 
granted,  at  the  end  of  the  term.  The  officers  that,  are- yet 
alive  will  say  as  much,  and  make  me  a  true  man,  that  the 
fines  of  the  court  were  never  shorn  down  so  near  before ;  and 
after  the  period  of  his  presidency,  it  is  top  well  known  how 
far  the  enhancements  were  stretch'd.  But  *  the  wringing  of 
the  nose  bringeth  forth  blood  ;'.Proi;.  xxx.  33.  The  lord  trea- 
surer Cranfield,  a  good  husband  for  the  entrates  of  the  exche- 
quer, complained  against  him  to  the  king,  how  delinquents 
by  his  abatement  were  so  slightly  punished  in  their, purse, 
that  the  fees  that  came  to  his  majesty's  enrichment  would 
not  give  the  lords  a  dinner  once  a  week,  as  the. custom  had 
been,  nay,  hardly  once  a  term.  ^  Behold  now  a  man  that  was 
knissimus  sine  dispendio  discipline,  as  Ausonius  says  of  Gra- 
tian,  as  full  of  lenity  as  could  be,  saving  the  correction  of  evil 
manners.  But,  it  will  be  said,  he  was  liberal  to  spare  men 
out  of  the  king's  stock ;  and  no  whit-  less,  as  I  will  shew  it, 
out  of  his  pwn.^  Sir  Francis  Inglefidd,  a  prisoner  in  the 
Fleet  upon  a  contempt  of  a  decree  in  chancery,  was  much 
overseen,  not  once  nor  twice,  in  bitter  words  against  the  lord 
keeper/  which  he  vented  so  rashly  that  they  were  celtified 
home.  '  Well,  <says  the  lord  keeper)  let  him  bark  on,  but  he 
shall  never  bite  his  chain  asunder,'  till  he  submit  to  mine 
order.'  But  there  came  a  complaint,  by  the  information  of 
Sir  J.  Bennet,  that  Sir  Francis  had  not  spared  to  say,  before 
sufficient  witnesses,  that  he  could  prove  this  holy  bishop 
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judge  had  been  bribed  by  some  that  fared  well  in  their  causes. 
As  the  aid  adage  goes,  he  might  as  easily  have  proved  that 
Hefeoles  was  a  coward.  But  this  contumely  could  not  be 
pass'd'  over :  there  was  a  necessity  to  purge  it,  or  te  fall  under 
it  in  a  pubKc  hearing.  AAer  lime  given  to  Sir  Francis  to 
make  good  his  words  m  star  chamber  (the  lord  keeper  with- 
drawing himself  for  that  day),  hie  could  prove  notlnng  of  cor- 
ruption against  him,  no  not  to  the  -value  of  a  doit.  So  a  large 
fine  of  many  thousand  pounds  was  inflicted  on  Sir  Francis^  to 
be  paid  to  the  king,  and  to  his  minister  whom  he  had  slan- 
dered. The  lord  keeper,  in  a  few  days  following,  sent  for  the 
woful  gentleman,  and  told  him  he  would  refute  his  foul  as- 
persions, and  prove  upon  him  that  he  scorn'd  the  pelf  of  the 
world,  or  to  exact,  or  make  lucre,  of  any  man ;  for,  for  his 
own  part,  he  forgave  him  every  penny  of  his  fine,  and  wou}d 
erave  the  same  mercy  towards  him  from  the  king.  Sir  Fran- 
cis bless'd  himself  to  find  such  mercy  from  one  whom  he  had 
so  grievously  provok'd,  acknowledg'd  the  crime  of  his  defa- 
mation, and  was  receiv'd  afterward  into  some  degree  of  ac- 
quaintance and  friendship.  Many  have  been  undone  by  those 
whom  they  took  to  be  their  friends ;  but  it  is  a  rare  chance  to 
be  seen,  as  in  this  instance,  for  a  man  to  be  preserved  by  him 
whom  he  had  made  his  enemy.:  let  this  suffice  to  declare,  that 
the  star  chamber,  by  this  lord's  prudence,  was  the  court  of 
Astreea.'^    (a.  96.) 

We  now  pass  over  a  very  considerable  portion  of  the  work 
before  us,  because,  in  the  course  of  so  many  pages,  we  find 
little  or  nothing  that  pertains  especially  to  the  particular  de- 
partment of  the  lord  keeper's  duties  with  which  we  profess  to 
concern  ourselves.  We  cannot  do  so,  however,  without  stat- 
ing, for  the  information  of  those  who  can  procure  a  copy  of 
Bishop  Hacket's  book,  that  they  will  find  this  very  space, 
though  barren  as  far  as.  regards  our  present  purpose,  abun- 
dantly supplied  with  entertaining  matter.  Here,  as  elsewhere, 
the  style  of  our  author  afibrds  a  constant  source  of  amuse- 
ment, inaipiuch  as  every  topic  he  lights  upon^  however  unin- 
teresting or  insignificant  in  itself,  is  furnished  with  a  bound- 
less profusion  and  variety  of  the  quaintest  metaphors,  and 
allusions.  In  short,  in  spite  of  all  the  faults  of  which  strict 
criticism  would  find  him  guilty,  every  one  must  allow  that  be 
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has  sueoeliBfttlly  avoided  the  most  heinous  and  the  most  cobi-^ 
mon  of  all  literary  crimes  snd  misdemeanoars,  liamely »  dull* 
ness ;  and  this  without  at  dl  restricting  his  very  violent  pro- 
pensity to  a  mode  of  writing  pre-eminently  verbose^  and  even 
fHTOsy.  We  now  return  to  the  lord  keeper,  who  had  been  ap-^ 
pointed,  shortly  after  his  promotion,  to  the  bishopric  of  Lin- 
eoln,  and  had  afterwards  received  from  the  king  a  direct  pro^ 
mise  of  the  archbishopric  of  York,  as*  soon  a  vacancy  should 
occur.  We  need  hardly  say  that  the  following  passage  must 
be  ready  like  most  of  the  book,  with  allowances  for  the  evident 
partiality  of  the  biographer : 

^  After  three  years'  experience,  having  now  spent  so  miich 
time  in  the  high  court  of  chancery,  his  sufficiency  was  not 
only  competent,  but  as  great  as  might  be  required  in  a  com*? 
pleat  judge.     He  was  one  of  them  in  whom  knowledge  grew 
faster  tipon  him  than  his  years.    As  TuUy  praised  Octaviua 
Ceesari  *  ex  qtio  judicari  potest  virtutis  esse  qustm  setatis  cur-4 
sum  celeriorem/  {Philip*  8.)  in  eminent  p^sons,  virtue  ruBft 
on  swifter  than  age.    And  it  is  a  slander  (whereof  late  .writers 
are  very  rank  in  all  kinds)  which  one  hath  pubUsh'd,  that  thi» 
man's  successor,  the  Lord  Coventry,  reversed  many  of  hts  de^ 
erees,^  and  corrected  his  errors.     I  do  not  blame  lawyers,  if 
ihey  would  have  us  believe  that  none  is  fit  for  the  office  of 
chancellor  but  one  of  their  own  profession;   but  let  them 
plead  their  own  learning  and  able  parts,  without  traducing  the 
^f%s  of  them  that  sire  excellently  seen  in  theological  cases  of 
conscience,  and  singularly  rare  in  natural  solertiousness.   Lord' 
CoV^hbfy  was  a  renowned  magistrate^  and  his  honour  was  the 
hohout  of  the  times  wherein  he  Kv'd,  the  vast  oompass  of 
that  knowledge  wherein  he  was  always  bred,  and  his  strong 
jtrdgtnent  in  searching  into  those  causes,  did  transcend  hift 
{Predecessor ;  yet  not  to  obscure  htm,  as  if  he  wo'e  wanting  in 
that  which  was  required  to  his  place.  A  good  carpenter  knows 
ho^  to  frame  ahouse,  as  well  as  the  geometer  that  surveyed  the* 
Eseurial.    Let  me  quote  a  oOuple  of  witnesses,  what  th^  nsH 
sorted  herein,  and  they  are  rightly  produced,  as  God,  the  great 
witness  of  all  things,  knows*  The  !Duke  of  Buckingham,  in  the 
beginning  of  the  next  term,  at  Michaelmas,  peiB waded  the  lord 
chief  justice  Hobart,  either  to  deliver  it  to  the  king  with  his  own 
inouth,  or  to  set  it^^mder  his  hand,  that  Lord  Williams  was  not 
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fit  foir  the  keeper's  place,  because  oFfais  inabilities  and  ignorance^ 
and  that  he  should  undertake,  thereupon,  to  cast  the  comr 
plained  out,  and  himself  should  succeed  him.  'IVIy  loid 
(says  reverend  Hobart)  somewhat  dught  have  been  said  at 
Ae  first :  but  he  should  do  the  lord  keeper  great  wrong  that 
said  so  now/  After  this  grave  and  learned  lotd,  I  bring  forth 
Mr.  G.  Erelin,  one  of  the  six  olerks,  and  in  his  time  the  best 
head-piece  of  the  oflice,  who  delighted  to  divulge  it,  as  many 
yet  living  know,  that  lord  keeper  Williams  had  the  most 
tow'ring  sublime  wit  that  he  ever  heard  speak ;  magnified  his 
decrees,  as  hitting  the  white  in  all  causes,  and  never  missing* 
That  Lord  Coventry  did  seldom  alter  any  thing  he  had  settled 
befisre  him,  but  upon  new  presumptions,  and  Bfdke  of  him 
always  in  court  with  due  praise,  and  justification  of  his  trans- 
actions* He  that  hsJh  insinuated  the  contmry,  aiming  to  do 
honour  to  none  but  to  the  students  of  the  laws,  hath  run  out 
of  the  ring."    (§  206.) 

.  The  next  paragra{)h  affords  a  very  good^proof  that,  accord- 
ing to  the  general  opinion  of  that  time,  a  decision  of  the 
chancellor  was  to  be  purchased  as  easily,  if  not  as  cheaply,  as 
the  vote  of  an  Rector  in  a  close  borough.  The  vindication  of 
the  lord  keeper^s  integrity  is  amusing.  He  was  above  taking 
money,  it  seems ;  nay  even  a  present  of  a  basket  of  fruit  or  a 
pair  of  chickens  smelt,  to  his  delicate  organs,  of  bribery  and 
corruption ;  but  the  odour  of  sanctity  was  sweet  in  his  nostrilsji 
and  a  man  who  could  build  a  church  or  endow  a  benefice,  was  not 
to  be  worsted  in  a  suit  in  equity  merely  because  his  opponent 
might  chance  to  have  justice  on  his  side.  We  do  not  mean 
to  say  Bishop  Hacket  distinctly  admits  thus  much ;  but  he 
certainly  does  awaken  our  suspicions.  ^'  And  that  man 
might  see  better  to  do  justice,  who  would  never '  receive  ^ 
bribe  to  blind  his  eyes,'  (1  Sam.  xii.  3.)  This  was  known,  npt 
only  to  me  a  domestic,  but  to  all  that  walked  the  streets ; 
who  were  informed,  what  repulses  they  had,  who  tempted 
him  with  gratifications.  This^  I  am  sure  of,  as  I  know  what 
is  sweet  by  mine  own  tast,  and  the  common  opinion.  One 
thing  I  well  remember,  not  because  it  is  of  great  moment,  but 
because  it  is  pleasant.  His  lordship  being  retired  to  Nonsuch 
in  the  summer,  took  the  air  in  the  great  park ;  and  viewing 
from  one  of  the  hills  the  little  village  of  Maldep,  he  espied  a 
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church  new  built,  and  asked  at  whose  charge  it  was  done* 
-Mr.  George  Minors,  that  attended  him,  told  him  who  was  the 
greatest  benefactor.  *  And  hath  he  a  suit  now  depending  in 
chanceiy  ?'  says  the  keeper.  '  The  very  same,'  says  the 
other.  And  the  very  same^  says  the  keeper,  shall  not  fare  the 
worse  for  building  of  churches.  Which,  being,  related  by  Mr, 
Minors  to  his  neighbour,  the  gentleman  the. next  morning 
sent  a  taste  of  the  fruits  of  his  orchard,  and  of  the  poultry  in 
his  yard,  to  Nonsuch  house.  '  Nay,  carry  them  back,  George, 
(says  the  keeper)  and  tell  your  friend  he  shall  hot  fare  the 
better  for  sending  of  presents.'  If  any  were  so  uncharitably 
suspitious,  that  this  lord  sold  justice  for  gold  or  silver,  though 
not  for  meaner  things,  and  gathered  where  he  should  not, 
there  could  be  no  ground  to  surmise  it,,  but  because  he  scat- 
tered much.  For  he  was  magnificent  in  great  works,  profuse 
in  hospitality,  very  expensive  in  liberality  to  poor  scholars^ 
and  decayed  persons."    (s.  207.) 

We  now  come  to  the  dismissal  of  the  lord  keeper  from  his 
office,  which  took  place  about  six  months  after  the  accession 
of  Charles  I.  The  sole  reason  to  which  it  is  to  be  attributed 
is  the  enmity  of  Buckingham,  once  his  chief  patron  and  pro- 
tector, but  then  and  for  some  time  previously  one  of  the  most 
active  of  his  detractors.  King  James  probably  had  the  sense 
to  perceive  that  the  real  motive  of  his  favourite's  constant  in- 
sinuations against  the  lord  keeper,  was  nothing  else  than  a 
jealous  fear  of  his  increasing  influence ;  and  so  long  as  he 
remained  on  the  throne,  they  produced  little  or  no  eflect.  It 
was  much  easier  to  prepossess  Charles  against  him ;  the 
rather  that  he  had  occasionally  ventured  to  furnish  that 
monarch  with  some  advice  touching  the  propriety  of  keeping 
on  good  terms  with  the  parliament,  and  with  other  admoni- 
tions of  a  like  nature,  which  it  is  more  creditable  to  him  to 
have  delivered  than  it  probably  was  pleasant  to  the  royal  ears 
to  hear.  The  ceremony  of  his  dismissal,  however,  was  very 
graciously  performed,  and  favourable  answers  were  given  by 
the  king  to  a  long  string  of  requests  preferred  at  the  farewell 
audience.  Some  days  afterwards,  namely  on  the  25th  of 
October  1625,,  Sir  John  Suckling,  the  comptroller  of  the 
]:oyal  household,  waited  upon  him  with  the  royal  warrant  for 
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the  delivery  of  the  seal/ which  was  then  entrusted  to  Sir 
Thomas  Coventry. 

Here  ended  the  judicial  career  of  the  bishop  of  Lincoln. 
He  speedily  became  convinced  that  all  hope  of  being  rein- 
stated-in  his  office^  must  be  abandoned;  for  he  learnt  how 
'^  the  duke  talked  so  minaciously  and  loudly,  that  it  made  him 
throw  all  expectation  of  future  kindness  overboard  into  the 
dead  sea  of  despair.''  Besides,  as  our  author  with  equal  truth 
and  quaintness  remarks  r  '^  the  favour  of  a  prince  is  seldom 
found  again  when  it  is  lost ;  like  Plautus  his  captive  maid, 
Semel  fugkncU  si  data  est  occasio,  nunquam  post  illam  possis 
prendere;  if  she  take  to  her  heels  and  begone,  she  will  run 
away  so  far  that  she  will  never  be  taken.  The  attendants 
about  a  king  are  in  the  fault  for  this,  who  will  grow 
strangers,  and  worse,  of  a  sudden  to  those  that  were  lately  in 
their  bosom,  if  a  king  send  them  off  with  disgrace.  A 
cashiered  courtier  is  an  almanack  of  the  last  year,  remembered 
by  nothing  but  the  great  eclipse.  Look  for  gentle  strains 
and  civilities  among  them,  from  the  nobles  to  the  huishers ; 
but  he  that  trusts  to  their  faith  and  friendship  may  go  seek.*' 
It  is,  therefore,  not  to  be  wondered  at,  if  the  ex-keeper  shortly 
came  to  the  conviction  that  the  neighbourhood  of  the  court 
was  no  longer  a  fit  or  an  agreeable  residence  for  him.  He 
wisely  determined  to  shift  his  quarters;  and  suddenly  bethink- 
ing himself  of  the  pastoral  duties  it  behoved  him  to  fulfil  in 
his  capacity  of  bishop  of  Lincoln,  he  assembled  his  house- 
hold, and  departed  with  a  great  retinue  for  the  episcopal 
palace  at  Buckden,  near  Huntingdon.  Our  readers  will 
probably  be  pleased  with  an  account  of  the  manner  after  which 
a  chancellor  of  the  seventeenth  century  lived  in  retirement. 
Some  of  them,  perhaps,  may  find  a  pleasure  in  comparing 
or  contrasting  the  hospitalities  of  Buckden,  with  those  of  the 
houses  of  later  chancellors,  for  instance  of  Encombe. 

**  I  open  the  door  now  to  let  the  bishop  into  his  exchange. 
He  came  to  his  seat  of  Bugden  at  disadvantage,  in  the  winter. 
And  winter  cannot  be  more  miry  in  any  coast  of  England, 
than  it  is  round  about  it.  He  found  an  house  nothing  to  his 
content  to  entertain  him.  'Twas  large  enough,  but  rude, 
waste,  untrimm'd,  and,  in  much  of  the  outward  dress,  like  the 
grange  of  a  farmer.     From  the  time  of  his  predecessor.  Dr. 
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Ru^f  1,  )lh»t  wa3  1oq4  cba4;^cf3Uorof  Eagl^od;  and  sat  ther^ 
in  the  days  of  Edward  the  fourth,  and  laid  oat  mu,ch  upon 
that  pl^c^j  r^oaeti^Bt  followed  bun^  no  not  Splendian  Wpolsey^ 
did  giv0  ijt  i^py  new  i^ddition;  but  rather  suffer'd  it  to  be 
oy^^jopn  with  tbe  decays  ^f  an  ill  favoured  antiquity.  Thh 
bishop  did  wonderf  in  ^  short  time,  with  the  will  of  a  liberal 
iQfi^aQd  the  wit  of  a  good  surveyor :  for  ^  the  short  space  of 
op)AyfS^y  wijth  ipany  hs^ndjS,  anci  good  pay,  be  turn'd  a  ruinous 
thmg  in)to  a  stately  noawpn,  ■.  ■■i  He  loved  stinring  find 
waikingj  whig]^  h^  used  |;wo  hours  qt  ^ora,,  ^very  day  in  tbf 
open  ajr,  if  the  weather  sery'd :  espfscially  if  )ie  might  go  to 
an4  &o>  where  good  scen^bs  apd  vforkspf  well^-fpnn'd  shape 
w^ere  about  bim.  But  that  tbis  was  h^s  innocent  re^re^ti^n,  ii 
wo^ld•^^)o^nt  to  an  errpr,  that  l^e  should  bmry  so  mpch  qoen^y 
if^  gftrdei^,  ^Aom,  o^chardip,  ppols  for  wal^  fowls,  and  for 
jBisb  of  all  variety,  w^h  a  wa|)|:  ^sed  th^ee  foot  from  the 
ground,  of  about  a  mile  ii^  ixunpasp;,  ^tiaded  and  covered  on 
e^h  sid^  with  trees  and  pales.  He  that  reports  this  know9 
beat,  that  all  the  nurseries  about;  London  for  fair  flow#r9i  w4 
choice  fruits,  were  ransa^k'd  to  furnish  hm^  Aloinp^,  if  he  bad 
lived  at  jBugden,  coujid^thaye  liv'd  better.  ^*--p-.t---- The  bolj 
siQf  vice  c^  Gpd  w^  well  order -d  ^^  Qb8erv'4  ^i>  now  aikd  at 
evening,  with  musick  find  organ,  ejj^quisiU^y,  as  in  tbi9  best 
(P^hedrfils :  a^d  with  such  voices  as  the  kingdopi  ^fibrdjod 
npt  better  fo^  skill  an4  sweetness;  %he  bishop  himself  bearing 
the  t^nour  ,part  ^mong  thei?gi  often.  And  this  was  constant 
every  day»  as  we)l  as  o^  splepan  fefustts  unless  the  bir4s  weri^ 
flown  abroad.  For  they  ^r^  a  tribp  of  which  tsK)me  ^enot 
always  .§9inp¥^  regular :  w^Q9^  n^g^g^F^f^  th^  bishop  p^i{^^4 
no  further  th^n  vfitk  a  meryy  story, '  that  a  coqk  in  Spain  pro? 
vided  a  kid's  he^  for  his  lord's  supper^  and  as  be  4re^  it«  tii^ 
fdloiw's  swe^tb^art  c»ne  in,  spxd  Ippg'd  for  the  brains,  nor 
was  deni^  tbe  better  part  of  tfa?m,  lyhich  jl^e  master  missing, 
and  cha^ng  that  Jie  Wjstnted  so  9iucb  of  his  dainty,  the  cook 
said,  ,that  he  beliey'd  the  kid  was  a  ^msipia^  and  had  but 
balf  brains,'  Th^  bi^op>  fancy  .vyas  marvellously  cbann^d 
with  the  dielight  of  xwsicl^,  both  in  the  cb^pel  and  in  the 
chamber :  as  SoUnus  says  of  Alexander  the  son  of  Amyntasi 
'  Volupfaii  auri^fn  i^ulgfrUissim^  erat  dedifus.^  Which  was 
SQ  well  known,  that  the  best,  botl^  for  song  and  instrument. 
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a^  as  well  of  the  Freoch  that  bidg'd  in  Loodon,  ao  of  the 
Ei^Ush,  seaoited  U>  him ;  chiefly  in  the  smnmer  quarter^  to 
whom  he  vviaB  AQt  iririal  in  hie  gnitificationg.  The  coacourae 
was  great  that  <»P9(e  tO  the  bishop's  cbappel  for  devotidns.  So 
he  had  meregueats  at  his  table  of  geaeixHis  and  ndsle  iextrae*- 
tioji  than  ajny  piielate  in  a  long  memory  before  ;  for  the  mnsiek 
of  b^  gr^ftt  chamber,  which  did  feed,  and  relieve  the  ear,  waa 
sought  JintOf  BMfi  thsJl  ik»  cheer  which  was  prepaied  for  the 
beljly.  ^  A  bishop/  say  the  seripttuas^  *  must  be  a  loirer^f  hospi^ 
tality  f  and  so  ssid  Melito,  the  ancient  bishop  of  Santte,  who 
wiot#  «  booh  enticed, "  For  £piscopdi  Hospiulity/  Euseb.  lib.  4. 
f.  26.  To  which  there  wns  ho  need  to  exfapit  ouir  Bishops 
JSugden  is  a  thoronghihfie  into  the  gveat  counties  of  Lincoln 
sued  YotI^;  whose  nobles  and  g^stry,  wiUi  their  retinnes, 
caU'd  in  at  that  pisAe  in  thair  pisuBsage,  and  fonnd'  a  «attip-> 
tttoii^  table,  and  a  oeUax  free,  if  not  too  open.  The  house,  as 
gseat  as  it  w^,  was  Uhefy  wdi  i&li'd.  Tim  master  of  it  de^ 
lighted  not  in  eoUtiid^ ;  for  he  lov'4  not  to  save  charges.  Be- 
^0S  aUch  passengers,  he  seldom  sat  to  meat  witlibut  some  of 
the  elorgy,  .commonly  a  cooiry*  The  very  yei^manry  of  fashion 
in  the  adjacent  towns  were  wdeome,  not  only  to  his  hall^  but 
to  his  board.  And  though  the  msort  was  such,  yet  he  liv'd  in 
that  teder  and  aseihod,  that  his  mast  serious  thoughts  were 
seldom  interrapted  with  domestic  affiurs.  The  poor  were 
fihvers  in  this  hospitality,  mom  thak  any  for  their  number, 
wijth  whim  he  dewed  to  divide  die  goods  of  die  earth,  that  be 
might  divide  with  them  the  joys  of  heaven.  JEqui  pauperibue 
prodeit,  hpupUtibm  aquH.  He  hath  been  heard  to  say,  that 
he  wonld  spend  his  own  while  he  had  it ;  for  he  thought  his 
rivatewwld  not  always  let  him  enjoy  it  As  the  Athenitos^ 
n^ekia^  meiwy  with  their  story^  when  Xerxes  led  his  array 
against  them,  would  talk  in  a  frolick,  that  the  Medes  should 
not  eat  up  thi&  Many  thought  a  gmat  debt  would  grow 
upon  him  for  his  wasting.  But  he  was  too  wistf  to  need 
snothef  to  andit  his  estate  for  hinu  The  Spanierd  hath  a 
pretly  rejvaiA;  ^  A  fopl  knows  more  in  his  own  house  than  a 
wise  man  in  another's/  But  here  was  one  whose  providence 
held  up  his  bounty.  He  ran  out  far;  hat  he  knew  where  to 
stop  ^  as  he  &ai  takes  a  strong  pnigCi  rq>airs  it  with  a 
€Ordi«l 
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i.  :  '* '  Let  dumb  beasts  hold  their  heads  in  the  crib  r  bat 

•man  that  is  a  rational  creature^  should  be  a  rational  feeder. 
•Herein  the  bishop  excell'd  himself.  For  none  could  give  better 
tcontent  in  discourse  to  all  that  sat  with  him  at  meat.  He  could 
make  himiself  all  things  to  all  men^  and  close  with  all  sorts^ 
according  to  their  argument  and  capacity.  If  a  barley  corn 
.were  fitter  for  some  than  a  pearl,  he  would  scrape  it  out  for 
them.  Where  it  was  vain  to  sound  the  shallowness  of  some 
-with  a  deep  line,  he  instructed  them  with  perspicuity,  after 
their  own  measure.  But  when  he  had  the  society  of  them, 
that  were  of  good  reading,  and  strong  notions,  he  would  pro- 
pose, and  hear,  and  reply,  and  canvass  a  question  with  that 
reason,,  and  instances  of  antiquity,  yet  with  such  a  gust  of 
Jiilarity,  that  he  contented  all  with  his  judgment,  and  en- 
deared them  to  him  with  his  civility.  And  because  his  breasts 
were  full,  and  had  need  too  be  drawn,  the  choicest  and  most 
able  of  both  universities  came  thick  unto  him ;  as  Erasmus, 
in  an .  epistle  to  Sextinus,  p.  140.  writes,  of  some  learned  men 
that  invited  themselvea  to  a  meal  with  him,  *Ejiismodi  homines, 
qui  Academiam  possint  facercj  non  modd  convivium:*  so  such 
company  was  often  about  the  bishop  as  made  Bugden  look 

like  an  academy,  and  the. cheer  like  a  commencement.  — '• 

As  this  bishop's  table  was  free  and  open,  so  was-  hk  hand :  ex- 
cept Bishop  Andrews,  who  was  sublime  in  all  virtue,  there  was 
^ot  so  great  a  giver  of  his  order,  to  the  supply  of  the  learned, 
znd  of  gentlemen  of  hard  fortune ;  whom  he  gratified  with  no 
small  sums':  besides  some  poor  scholars  of  eminent  hopes  in 
both  universities,  whom  he  cherish'd  with  sufficient  pensions 
to  maintain  them  modestly.  A  servant  of  a  worthy  family 
that  look'd  to  his  disbursements,  Mr.  John  Mostyn,  will  avouch 
it,  thatjn  such  charitable  outlets,  he  spent  a  thousand  pounds 

every  year  at  the  least,  sometimes  twelve  hundred. It  was 

free  for  him  to  do  what  he  would  with  his  own,  to  be  or  not  to 
be  a  great  b^iefactor,  or  a  great  giver :  but  it  was  his  duty  to 
be  a  good  governor.  Pat  him  then  into  that  scale,  and  weigh 
him,  and  begin  from  his  own  family :  wherein  very  effec- 
tual and  imprinting  passages  are  not  wanting.  A  bishop 
should  be  blameless,  and  of  good  report.  Good  reason  then  for 
a  bachelor  to  walk  very  strictly,  to  shun  the  defamation  of  his 
chastity :  therefore  this  man  would  suffer  no  woman-kind  to 
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do  any  service  within  his  gates. '  Though  they  ar^  finer  banded 
than  men  for  cleanUness,  yet  better  to  endure  a  little  dust  in 
the  rooms,  than  that  a  single  man  should  have  their  company. 
This  was  his  order^moreforbis  followers* sake, than  for bimseU. 
•Who  was  priyileged  from  his  childhood  from  suspicion  of  in- 
continency :  and  needled  no  compurgation,  but  such  as  Me- 
thodius hadr  sdys  Baronius  Anno,  843.  c.  3.  -  '  Methodius  de 
fornicatione  accusatus,  prodidit  seipsum  eviratum  esse,^  This  will 
stop  the  mouth  of  slander,  unless  his  credit  came  before  such 
as  had  rather  hear  the  worst  of  men  than  the  truth.  — : — ^Such 
was  the  fatherly  respect  that  our  ancient  prelates  had  to  the 
sons  of  our  greatest  peers,  that  their  palaces  were  the  nurse- 
ries of  their  children :  where.they  were  bred  to  serve  God  and 
the  king :  and' to  shun  the  stains  of  honour,  viee^  and  igno- 
rance. Which  good  custom  was  revived  among  us  by  this 
honourable  person,  who  lived  in  maner  and  order  of  the  good 
bishop,  and  made  an  academy  of  his  house,  receiving  into  it 
many  hopeful  branches  of  honour,  the  sons  of  Marquis  Hart- 
ford, of  the  Earls  of  Pembroke,  Salisbury,  and  Leicester, 
with  many  others  of  the  gentry,  of  the  same  tender  age,  to 
bear  them  company,  whereof  some  were  of  his  own  blood  and 
country.  These  had  preceptors,  who  accounted  often  to  the 
bishop,  how  their  charges  were  seasoned  with  piety,  and  pros- 
pered in  learning.  To  such  as  grew  ripe  to  be  remov'd  to  the 
universities,  he  read  himself  a  brief  system  Of  logick,  and  sent 
them  from  him,  beside  the  verbal  art  of  grammar,  tinctur'd 
with  the  syllogisms  of  reason.  His  own  servants  resorted 
to  the  exercises  of  this  education,  as  they  were  capable.'* 
(ss.  32-38.) 

.  This  splendid  housekeejung,  it  seems,  did  not  fail  to  excite 
the  envy  or  the  displeasure  of  those  about  the  court,  and 
among  many  other  frivolous  accusations,  subsequently  laid  to 
his  charge,  it  was  objected  to  him  that  it  was  a  mark  of  dis- 
respect to  the  king,  to  lead  so  merry  a  life  while  deprived  of 
the  sunshiny  of  his  favour.  The  real  causes,  however,  why 
these  and  weightier  accusations  were  preferred  against  him, 
were  the  enmity  of  Buckingham  and  Laud,  that  of  the  latter 
being  the  keener  and  more  active  of  the  two,  in-the  proportion 
of  clerical  to  lay  animosity.  The  part  he  bore,  sdso,  in  the 
discussions  that  took  place  on  the  subject  of  the  petition  of 
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rights,  was  by  no  means  calculated  to  propitiate  the  good 
graces  either  of  the  king  or  of  his  creature.  Accordingly  he 
was  for  a  long  time  vexed  and  harrassed  with  wi  endless  ra^ 
liety  of  trifling  accusations^  many  of  which  produced  law- 
suits^ and  all  of  them^  no  doubt^  their  fair  propoiiion  of  irrita- 
tion and  anxiety.  At  length,  in  the  fulness  of  time,  an  old 
information  of  nearly  seven  years  standing,  which  had  been 
filed  against  him  in  the  star  chamber,  for  an  alleged  breach 
of  confid^ice  as  a  privy  counsellor,  was  brought  on  to  trial ; 
and  the  result  was  that  he  was  sentenced  to  be  imprisoned 
and  suspended  from  all  his  jurisdiction,  during  the  king's 
pleasure,  and  pay  a  fine  of  10,000/. 

^  Now/'  writes  Bishop  Haeket,  **  I  must  bring  his  boat  to  the 
tower  wharf,  the  worst  landing-place  in  all  the  river.  Court  and 
eburt-luckfor  company,  firom  thatday  forward  farewell,henever 
more  looked  for  good  from  you*  Here's  as  much  occasion  to 
open  a  wide  gate  to  let  in  complaint  and  sorrow,  as  any  case  will 
afford  upon  the  oppression  and  downfisdl  of  the  most  compleat 
Bishop  that  the  age  afforded,  take  him  in  the  latitude  of  all 
his  abilities :  yet  thankfulness  was  not  sensible  of  the  good 
turns  he  had  done,  nor  honour  of  his  affronts,  nor  justice  of 
his  wrongs,  nor  wrath  of  his  suflferings,  nor  charity  of  his  un- 
doing* If  the  prosecution  against  hinji  were  fair,  and  the  sen^ 
tence  righteous,  let  him  not  be  pitied,  nor  the  blot  wiped  out 
from  his  memory."    (Part  ii.  s.  107.) 

^^  My  pen  must  not  now  go  with  the  Bishop,  my  good 
master,  to  his  lodgings  in  the  tower,  whith^  in  my  person  I 
resorteji  to  him  weekly,  and  if  I  said  daily >  a  lesser  figure 
than  an  hyperbole  would  salve  it,  excepting  when  he  was 
confined  to  close  imprisonment,  which  was  not  wont,  but 
upon  the  discoveries  or  jealousies  of  dangerous  treasons.  ■  ■  * 
Finding  that  the  people  on  this  side  Tweed,  and  beyond,  were 
provoked  to  discontents,  and  more  discontented  than  they 
were  provoked ;  and  faeij^ring  presage  of  ill  to  come,  both 
from  the  judicions,  wad  from  every  mechanic's  mouth ;  things 
were  so  bad  without  doors,  that  he  saw  no  reason  but  to  think 
that  malice  had  withered  him  away  into  no  unhappy  retire* 
ment.  Upon  which  subject  he  made  some  Latin  poems,  es- 
pecially when  he  took  no  good  rest.  I  am  of  opinion  it  was 
so  witii  Job,  XXXV.  JO.  *  God,  my  maker,  giveth  songs  in 
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the  night/  and  aftor  the  mlgar  Latin,  fm  dedit  tarmina  hk 
node — to  which  moral  Gregory  gays^  carmen  m  mete  estfeUei^ 
tm  in  iribukukme.  With  such  diyetsions  otur  J6b  oompoanded 
with  his  dorrows,  to  pay  them  not  the  half  he  owed  them  :-^ 

And  whatsoever  face  ihy  (kte  poU  on, 
Shrink  Bot,  nor  iitart  ifot,  but  be  ahrays  one ; 

lis  Laureate  Johnson  sings  it  in  his  Underwoods*  Briefly, 
impriskmment  to  him  was  no  more  than  it  is  to  a  flower  pot 
into  an  earthen  pot,  straightened  for  spreading,  but  every 
^it  as  sweet  as  in  the  open  beds  of  the  garden.  Some  fe# 
6f  this  bountiful  Lord's  servants  stood  afar  off  How,  and 
^ame  not  near  him :  they  were  so  well  provided  under  him^ 
that  they  did  not  need  him ;  and  they  were  so  heartless  and 
timorous^  that  he  did  not  need  them.  Yet^  to  ^ve  his  honest 
followers  their  due,  the  greatest  part  of  them  shrank  not,  but 
did  their  best  service  that  they  could  afibrd  to  their  forbrd 
master ,-  like  sear  leaves^  that  hang  upon  an  oak  in  Jantiary, 
diough  the  tree  can  give  them  no  sap,  they  are  loath  to  leave 
tV    (§121.) 

''  Another  thing  came  so  cross  to  the  Bishop,  as  nothing 
could  be  worse  to  a  magnificent  sumptuous  mind  ;  and  if  hi 
had  been  covetous,  it  had  done  the  work  which  his  enemy 
looked  for,^it  had  killed  him.  All  that  ever  he  had  was  seized^ 
nay  rifled,  stormed,  plundered ;  and  what  enemy  was  ever  sa 
mad  to  battier  a  town  when  they  had  taken  it  ?  It  was  time 
for  him  to  save  somewhat,  if  he  could,  to  keep  him  in  a  com-^ 
petency  of  livelihood.  He  was  in  debt  some  thousand 
pounds  deep,  and  he  heard  that  the  king  was  resolved  hot  to 
abate  a  denier  of  his  fine."  (§  122.) 
'  Occupying  his  time  with  these  pursuits,  and  still  keeping 
up  within  the  walls  of  the  tower  as  much  hospitality  as  the 
small  pittance  he  was  now  reduced  to  could-  afford.  Bishop 
Williams  contrived  to  pass  away  three  years  and  a  half  of  con- 
finement. At  the  expiratiori  of  that  period  he  was  liberated 
by  the  interference  of  the  house  of  lords ;  and  the  king,  find-< 
mg,  that  in  spite  of  the  persecution  he  had  endured^  he  still 
preserved  a  great  deal  more  respect  for  his  royal  government 
than  many  who  had  nothing  of  the  sort  to  complain  of,  seems 
to  have  bethought  himself,  that  in  ticklish  times  it  would  be 
sheer  impradence  to  throw  away  so  much  and  such  stubborn 
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loyalty.  He  was  accordingly  again  taken  into  favour^  and  in 
1641  was  promoted  to  the  long-promised,  iigaikf  of  Ajsd^ 
bishop  of  YoH^  He  had  no  opportmnty^  howerer  (though 
the  pecQniary  means  were  now  no  longer  wanting)^  to  give 
the  inhabitants  of  that  ancient  city  a  sample  of  his  style  of 
noasekeeping ;  for  his  first  and  only  visit  there  was  made 
about  seven  months  after  his  j)romotion,  at  the  time  when  the 
king,  the  court,  and  all  the  most  considerable  persons  of  the 
royalist. party,  had  taken  up  their  residence  in  York ;  where, 
it  is .  well  known,  the  parliament  did  not  suffer  them  to 
remain  very  long.  The  ArchbisHop,  accordingly,  retired 
to  his  native  place,  Aberconway^  and,  of  his  own  accord^  for- 
tified Conway  castle,  on  behalf  of  the  king.  His  majesty 
was  SO;  well  gratified  with  this  mark  of  attachment  to  his 
cause,  that  he  treated  him  with  great  favour  and  distinction 
when  he  went  to  attend  the  court  at  Oxford,  constituted  him 
keeper  of  the  castle,  and  gave  him  an  especial  charge  over 
the  whole  of  North  Wales.  Notwithstanding  this  royal  war- 
rant, prince  Rupert  authorized  Sir  John  Owen,  then  a  colonel 
of  the  royalist  party,  to  occupy  the  castle  with  his  men, 
whereat  the  Archbishop,  being  highly  indignant,  immediately 
dispatched  a  petition  to  the  king  (which  is  set  out  at  full 
length  in  the  volume  before  us),  praying  to  be  restored  into 
possession  of  his  strong  hold,  and  in  particular,  to  liave  ''  all 
his  provision  in  beef,  beer,  wine,  cheese,  butter,  oatmeal,  and 
com  presently  restored  to  him.''  This  petition  shared  the 
&te  of  many  other  petitions — no  attention  whatever  was  paid 
to  it ;  and  the  clerical  dignitary,  somewhat  relaxed  by  this 
time  in  his  loyalty  (as  we  cannot  help  suspecting*  notwith- 
standing his  biographer's  vehement  protestations  to  the  con- 
trary), employed  Colonel  Milton,  an  officer  of  the  parliament, 
to  assist  him  in  recapturing  the  place.  This  was  done  by  sca- 
lade;  but  as  the  commonwealth  soldier  manifested  no  dis- 
position to  resign  the  command  or  the  occupancy  of  the  for- 
tcesB,  the  churchman  was  fain  to  content  himself  with  the 
restoration  of  his  beef,  butter,  wine,  beer,  cheese,  oatmeal  and 
other  valuables. 

These  passages  were  followed  not  long  afterwards  by  the 
kill's  death,  and  fi*om  that  time,  we  are  told,  the  Archbishop 
became*  a^  altered  man.    He  used  to  rise  from  his  bed  at 
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midnight  and  pray  for  a  quarter  of  an  hour  on  his  kneee/in 
his  shirt  and  waistcoat ;  besides  which  discomfort  by  night, 
^'his  days 'Were  consumed  in  heaviness.  .  Facetiousness,  in 
which  he  was  singular^  came  no  more,  out  of  his  lips ;  he 
ceased  from  discourse,  from  company  as.  he  could,  and  no- 
thing could  hale '  him  out  of  this  obscurity*"  His  death  oc- 
curred on  the  25th  of  March,  1650,  occasioned  by  a  catarrh, 
and  what  Bishop  Hacket  calls  '  a  squinancy/  a  name  which 
corresponds,  we  presume,  with  the  modem  term  quinsey,  since 
he  says,  "  it  is  often  cured  by  the  launce  of  a  sorry  chyrur- 
guon." 

We  have  passed  over  the  account  of  the  part  taken  by 
Archbishop  Williams,  in  the  controversy  concerning  the  right 
of  the  bishops  to  vote  in  capital  cases,  whicl^  occurred  on  the 
occasion  of  Strafford's  trial,  as  well  as  in  the  protest  against 
the  entire  execlusion  of  the  bishops  from  the  house  of  lords. 
These  are  matters  of  history,  and  may  be  found  fully  detailed 
elsewhere.  Besides  such  topics  can  seldom  be  handled  with- 
out longer  discussion  than  we  could  here  afford  to  give  them. 
In  the  accounts  given  by  Bishop  Hacket  and  by  Clarendon, 
of  Williams'  conduct  respecting  the  trial  of  Strafford^  the  two 
authors  are  directly  at  variance,  and  to  reconcile  their  con- 
tradictions, or  to  decide  which  of  them  is  in  the  right,  would 
be  perhaps  not  an  easy,  and  certainly  not  a  short  task.  The 
same  may  be  said  of  many  points  that  bear  on  his  general 
character  or  on  his  conduct  on  other  occasions,  concerning 
many  of  which  there  is  no  want  of  conflicting  testimony.  All 
this  we  must  leave  to  be  examined  by  such  as  take  sufficient 
interest  in  the  subject  of  our  article  to  repay  them  for  the 
time  and  trouble  that  must  be  bestowed  in  the  process.  Our 
business  has  rather  been  to  give  a  tolerable  specimen  of  Bishop 
Hacket's  book,  than  an  authentic  history  of  the  archbishop's 
life.  We  have  been  anxious  to  condense  as  much  of  the  amusing 
matter  of  this  work,  as  could  be  squeezed  within  the  narrow 
compass  of  a  magazine  article ;  and  rather  than  forego  this 
our  design,  we  have  refrained  from  introducing  our  own  com- 
ments, more  perhaps  than  would  have  been  advisable  had  we 
set  out  with  any  other  object  in'  view.  We  dismiss  the  sub- 
ject by  again  recommending  the  perusal  of  the  original  (not 
certainly  without  occasionally  using  the  license  known  to 
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iiih^ibdys  by  the  fiamcr  of  ski^pteig)  to  awth  fiis  iite  iond  df 
^vaiMneBs  and  sicuplicityyboth  of  style  and  Erentfmeht;  and  We 
MUM^t  help  at  the  safidie^  time  expf eming  our  opthioti  (let  Mri 
Pickermg  act  upon  it  if  be  ehoose?)  tfalat  the  reprinting  of  It 
xmM  be  net  only  m  sotee  degree  a  serviee  to  the  public^  bat 
hi  all  probability  a  kictstire  undeftdEing  te  the  publisher. 
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« 

No.  VI.  OF  AGE,  IDENTITY^  AND  PRESUMPTION  OF  SURVIVOIU 

SHIP. 

» 

We  Aow  gladly  return  to  that  field  of  general  inquiry,  from 
irhi^h  we  were  induced  to  deviate  for  useful  purposes  in 
our  last  article.^  Sotae  interesting  spots  remain,  to  be  ex- 
amined, of  a  natm^  certainly  les9  scientific  and  important^ 
than  tho9^  previously  reviewed,  yet  dupplying  mucfi  valuable 
kiformation,  and  affording  cause  for  much  curious  inquiry. 
Under  the  titles  prefixed  atbove,  we  propose  to  consider :  First, 
{he  tests  which  enable  us  to  calculate  the  precise  age  of  the 
human  subject  from  the  period  of  conception  onwards,  and 
the  excfeptioirs  Which  prove  their  insecurity :  Secondly,  those 
changes  which  have  occasionally  taken  place  in  the  appear- 
ance of  an  individual,  so  grt^t  as  to  throw  doubts  on  his 
identity,  and  those  resemblances  Which  have  rendered  it  dif-; 
ftcult  td  distinguish  between  'two  claimants  of  the  same 
nanie  or  property ;  and  lastly,  those  subtle  distinctions  froipf 
which  legal  tribunals  have  ventured  to  presume  the  survivor- 
ship, for  some  timte  Jioweveif  short,  of  some  one  of  sev6ral 
patties  perishing  almost  simultatkeously.    Although  there  i^ 

'  We  fe^  grtet  s&tiafaetion  in  obttmag,  that  dke  opinions  we  hazarded  of  tW 
knv  in  St.  J»h&  Long's  cue  were  vety  Mmilar  to^^  those  aftotwaTds  ezjAiesBed  by  Mr. 
Jttfttiee  Bayley  in  the  Iftat  trial,  when  urged  by  Mr.  AJJey  to  slop  the  prooe^diigs 
without.ceUing  on  the  prisoner  for  his  defence ;  but  we  may  not  say  the  same  of  the 
ieamed  judge's  summing  up.  ^ad  the  verdict  of  the  jury  been  different,  a  solemn 
decision  would  have  been  obtidned  on  this  momentous  question,  which  now  remains,^ 
md  «6Di»Mliely  to  remain,  dangel^sly  unsettled. 
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little  comiectiaa  between  these. toptcs^.the^y  possess  the  com'- 
mon  quality  of  being  more  adapted  for  amusement  than  uti- 
lity, and  they  are  all  treated  with  great  care  and  interest  by 
the  chief  writers  on  medical  jurisprudence*  .        < 

The  two  p^iods  of  quickening  and  of  puberty,  have .  niore 
particularly  engaged  the  attention  of  criminal  courts,  among 
inquiries  relative  to  age.  The  first  has  often  been  discussed 
in  trials  concerning  abortion ;  more  especially  when  the 
mother  is  a  guilty  party,  and  the  safer  evMence  of  the  child's 
motion  in  the  womb  is  therefore,  it  may  be,  not  attainable ; 
the  latter  has  been  materially  involved  in  the  consideration  of 
charges  of  rape.  We  find  from  the  most  careful  observations 
that  the  experience  of  medical  men  can  give  us,  that  the  vi- 
tality of  the  feetiis  is  first  perceptible  in  the  fifth  month  after 
in>pi!egnation.  A  case  may  very  easily  arise  in  which  the 
date,  of  conception  may  be  without  the  knowledge  of  the 
court.  But  the  law,  as  is  well  known,  appoints  a  differont 
amount  of  punishment  for  those  who  administer  abortive 
drugs  to  a  pregnant  female,  accordingly  as  the  child  has, or 
has  not  foetal  life.  Recourse  to  medical  evidence  will  then  be 
necesssary  to  settle  the  question.  It  may  therefore  be  as  well 
to  mention  here  the  different  appearances  which  the  foetys 
presents  before  end  after  quiqkening»  in  its  progress  from  cout 
ception  to  maturity.     We  shall  quote  the  summary  of  Beck.  , 

''  From  the  time  of  the  first  evidence  of  impregnation  to  the 
fifteenth  day,  the  product  of  conception  appears  only  as  a 
gelatinous, semitransparent,flocculeiitmass,.ofa  grayish  colour^ 
Uquefying  promptly,  and  pr^ating  no  distinct  formation,  eveoi. 
by  the. aid  of  a  microscope.  At  thirty  days  it  has  the  size  of 
a  large  ant,  according  to  Aristotle,  or  a  barleycorn,  according 
to  Burton.  Baudelocque  however  ^observes,  that  it  is  not  larger 
than  the  malleus  of  the  tympwum:  Its  length  varies  from 
three  to  five  lines.  At  six  orisereix'wedcfi  its  length  is  almost; 
ten  lines.  The  form  and  lineamen^.'of  tbe^^  principal  organs, 
and  the  place  from  which  the  menibers  a^e  to  arise,  can  now 
be  observed,  aisidit  is  equal  in  size  to  a  small  bee.  At  this^ 
time  also,  the  fluid  contained  in  the  membrane  is  much 
heavier  than  the  embryo.  At  two  months  the  length  is 
about  two  inches,  and  the  weight  neiarly' two  x^unces.  All 
the  parts  are  perfectly  distinct,  and  many  points  of  .ossifies,-^ 
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tion  are  observed  in  the  head^  trunk,  and  members.  Some- 
times the  male  sex  may  be  distinguished.  At  the  third  month 
it  is  about  three  inches  and  a  half  long^  and  between  two  and 
three  ounces  in  weight.  The  nose  and  mouth  are  formed, 
and  the  features  of  the  face  become  more  distinct — the  eyes 
are  shut,  and  the  eyelids  adhere  together — the  head  is  longer 
and  heavier  than  the  rest  of  the  body  —  the  umbilical  cord  is 
formed — the  genitals  are  distinct — the  penis  and  clitoris 
are  relatively  very  laige  —  the  nymphse  are  projecting,  and 
the  labia  very  thick.  At  the  fourth  month  the  foetus  is  from 
five  to  six  inches  long,  and  weighs  from  four  to  five  ounces. 
The  external  parts  all  develope  themselves  with  the  exception 
of  the  hair  and  nails.  The  great  relative  proportion  of  the 
fluid  of  the  membranes  disappears,  and  the  foetus  nearly  fills 
the  cavity  of  the  uterus.  During  the  fifth  month  the  motions 
of  the  foetus  are  felt  by  the  mother.  The  length  is  from 
seven  to  nine  inches,  and  the  weight  nine  or  ten  ounces; 
The  brain  is  pulpy  and  is  destitute  of  circumvolutions  or  fur- 
rows. The  external  ear  is  completed  about  this  time,  al- 
though its  shape,  which  is  like  that  of  a  gently  depressed 
circle,  differs  from  the  ear  after  birth.  In  the  sixth  month 
we  begin  to  find  some  traces  of  fat  under  the  integuments, 
where  previously  nothing  but  a  mass  of  gelatine  had  been 
observed.  The  head  also,  which  before  had  been  proportion- 
ably  large,  becomes  smaller  in  comparison  of  the  body.  It 
is  now  however  large  and  soft,  and  the  fontanels  are  much 
expanded.  The  brain  acquires  rather  more  consistence,  but 
is  still  easily  dissolved,  and  the  pia  mater  seems  only  to  lie 
over  the  surface,  being  separated  with  great  facility.  The 
skin  is  very  fine,  pliant,  thin,  and  of  a  purple  colour, 
especially  in  the  palms  of  the  hands,  the  soles  of  the  feet,  the 
face,  lips,  ears,  and  breasts.  In  males  the  scrotum  is  slightly 
developed  and  of  a  bright  red  colour ;  and  the  testicles  are 
still  in  the  abdomen.  In  females  the  vulva  is  projecting,  and 
the  labia  separated  by  the  protuberance  of  the  clitoris.  The: 
hair  on  the  head  is  very  thinly  dispersed,  short,  and  of  a 
white  or  silvery  colour.  The  eyelids  are  closed,  the  hair  oa 
the  eyebrows  and  eyelashes  thinly  scattered,  and  the  pupil  is 
closed  by  a  membrane.  The  nails  are  wanting  or  scarcely 
apparent.    The  lungs  are  very  small,  white,  and  compact 
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The  heart  is  large^  and  the  liver  very  large,  and  situated 
near  the  umbilicus ;  the  gall  bladder  contains  only  a  small 
quantity  of  a  nearly  colourless  fluid ;  and  the  meconium  is 
small  in  quantity^  and  is  found  only  in  a  part  of  the  large 
intestines.  The  bladder  is  hard  and  pyriform^  and  has  a 
very  small  cavity.  The  ordinary  weight  of  the  foetus  at  this 
time  is  from  one  to  two  pounds  ;  and  its  length  from  nine  to 
twelve  inches,  the  middle  of  which  is  at  the  abdominal  ex- 
tremity of  the  sternum." 

As  its  age  advances^  the  characteristics  of  the  foetus  become 
of  course  more  numerous  and  interesting.  To  relate  them  must 
involve  us  in  considerable  prolixity,  and  besides  it  is  foreign 
to  our  present  purpose  to  pursue  the  description  beyond  that 
stage  where  vitality  is  unquestionably  present.  It  may  be 
collected  from  the  above  statement  that  where  the  produc- 
tion of  fat  and  of  hair  is  perceivable,  and  the  weight  and  size 
are  equal  to  those  last  mentioned,  there  can  scarcely  be  a 
doubt  that  the  infant  had  begun  to  live,  and  that  where 
these  signs  are  absent  the  contrary  opinion  should  prevail,  at 
least  so  far  as  to  preserve  the  procurer  of  abortion  from  the* 
heavier  penalties  of  murder.  Whether  the  punishment  of 
death  can  with  propriety  be  inflicted  on  him  from  medical 
evidence,  however  strong,  of  the  child's  quickening  when  un- 
supported by  the  mother's  declaration ;  whether  the  distinc- 
tion of  the  statute  be  a  just  one,  which  makes  the  attempted 
destruction  of  the  infant  in  the  womb  a  capital  offence  or  not, 
according  as  life,  or  rather  certain  particular  symptoms  of  life, 
may  or  may  not  be  inferred  to  exist  in  the  foetus,  are  ques-* 
tions  on  which  we  venture  no  commentary. 

It  has  rarely  happened  that  the  rule  of  common  law,  which 
assumes  the  impossibility  of  rape  by  an  infant  under  fourteen 
years,  has  defeated  the  end^  of  justice,  by  constraining  the 
acquittal  of  an  undoubted  criminal.  Yet  instances  are  not 
uncommon  of  boys,  below  the  age  of  legal  pubescence,  en- 
dowed with  strength  and  ability,  quite  adequate  to  the  com- 
mission of  that  heinous  offence  under  favourable  circum- 
stances. Happily,  however,  although  the  power  may  exist, 
the  depraved  will  is  mostly  wanting  until  later  years.  Thus 
it  appears  that  the  continuance  of  this  somewhat  arbitrary 
dogma,  prescribing  limits  to  the  progress  of  nature,  which 
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Lord  Hale  and  other  great  authorities  have  sanctioned,  is  not 
likely  to  inflict  any  mateiial  injury  on  society,  and  the  jurist 
therefore,  is  little  called  on  to  examine  the  marvels  recorded 
of  premature  puberty.  But  to  the  curious  inquirer,  the  an- 
nals of  medical  science  on  this  subject  yrill  afford  much 
information,  and,  where  the  details  are  not  too  revolting,  en- 
tertainment ;  and  the  reader  if  he  pleases,  may  turo  to  the 
copious  store  of  facts  and  observations  which  are  contained  in 
the  periodical  records  of  medical  and  philosophical  societies. 
To  give  some  idea  of  the  extent  to  which  prodigies  of  this 
sort  have  proceeded,  we  may  quote  from  the  most  ancient 
history  the  relation  of  Craterus  brother  of  the  king  Antigonus, 
who  has  left  us  a  description  of  one,  who  in  the  short  space 
of  seven  years,  passed  through  youth,  maturity,  and  decrepi-* 
tude,  begot  children  and  died  of  old  age.  Should  this  tale  be 
deemed  apocryphal,  we  have  the  more  recent  authority  of 
eminent  practitioners  now  living,  for  the  case  of  Philip 
Howorth,  bom  in  August  1808,  at  Quebec  mews,  Portman 
Square,  who  at  the  age  of  two  years  and  a  half,  had  arrived  in 
all  respects  at  perfect  manhood,  and  such  was  the  extra- 
ordinaiy  development  of  all  corporeal  powers  in  him,  that  Mr. 
White  says,  he  might  be  best  described  as  a  Farnese  Hercules 
in  miniature*  John  Sparrow,  bom  September  1818,  at  Long 
Melford  in  Suffolk,  at  fifteen  months  only,  astonished  and 
shocked  his  nearest  relatives  by  an  unnatural  precocity  of 
sexual  passion. 

The  period  of  life,  at  which  the  possibility  of  pregnancy> 
commences  and  terminates  in  females,  makes  a  question  less 
important  in  England,  than  other  countries,  because  our  law 
in  conti-ast  to  that  of  foreign  nations,  admits  no  presumption 
as  to  the  time  of  women  ceasing  to  have  children.  The  sub- 
ject did,  however,  undergo  considerable  discussion  in  the  im- 
portant ^Douglas  cause.  In  climates  of  moderate  temperature 
like  ours,  it  will  be  found  generally  true,  that  no  female  is  sus- 
ceptible to  impregnation,  under  thirteen,  or  above  fifty  years, 
of  age,  provided  she  has  been  previously  barren.  But  ttiis  is 
no  matter  for  legislation,  being  too  materially  influenced  and. 
varied,  as  well  by  moral  as  local  position.    The  remarks  of 

'  Brande's  Jomaal,  Vol.  iii.  p.  30. 
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Mr.  Dunlop^  on  this  subject,  are  well  conceived  and  ex- 
pressed. **  Heat^  whether  natural  or  artifical^  seems  to  produce 
sexual  maturity  in  the  animal  body,  in  a  way  perhaps  ana- 
logous to  that  which  it  performs,  on  the  same  principle,  in  the 
vegetable  kingdom.  Bruce  mentions,  that  in  Abysunia  he 
has  frequently  seen  mothers  of  eleven  years  of  age.  In  Bengal, 
I  have  6een  many  girls  come  to  the  age  of  puberty  at  that 
period,  and  sometimes  a  mother  under  the  age  of  twelve.  I 
formed  an  opinion,  though  perhaps  I  had  not  a  sufficient  num- 
ber of  facts  to  bear  me  out  in  it,  that  precocious  pubescence 
was  to  be  found  more  frequently  among  an  unfortunate  class 
of  females,  who  are  sold  very  young  by  their  parents,  for  the 
purposes  of  prostitution,  and  who  being  brought  up  in  the 
stews,  their  passions  are  daily  excited  by  voluptuous  and  licen- 
tious scenes.  In  Manchester  and  Glasgow,  the  girls  who  work 
in  the  cotton  mills,  which  are  of  necessity  kept  at  a  high  tem-^ 
perature,  and  where  morality  is  not  at  a  much  higher  pitch 
than  in  a  Rhindy  Ghurr  in  India,  the  siame  efiect  obtains." 
Meyer,  has  a  case  of  a  Swiss  girl,  who  became  a  mother  at  nine. 

Disputed  identities,  like  appearances  of  ghosts,  have  grown 
more  rare  as  knowledge  and  civilization  have  advanced,  and 
the  taste  for  what  is  true,  superseded  the  preference  for  what 
is  marvellous.  Some  stories  of  this  kind,  however,  which 
puzzled  the  wisest  judges  of  the  time,  are  so  curious  and  welU 
authenticated,  as  to  deserve  a  short  consideration.  France^ 
fertile  in  other  physical  marvels,  appears  pre-eminent  for  this 
species  of  anomaly.  The  case  of  Martin  Guerre,  decided  by 
the  parliament  of  Tholouse,  in  1560,  is  the  most  curious,  per- 
haps with  one  exception,  to  be  met  with  of  the  kind. 

Martin  Guerre,  was  compelled  by  circumstances  to  remain 
absent  from  his  home  for  the  space  of  eight  years.  An  ad- 
venturer, Amauld  Dutille  by  name,  formed  the  bold  design  of 
^representing  him,  and  actually  succeeded  in  imposing  himself 
on  the  wife  of  Martin,  as  her  husband,  and  took  unopposeil 
possession  of  the  property.  By  this  union  he  had  children, 
and  continued  resident  for  three  years  in  the  family,  with  four 
sistera  and  two  brothers-in-law  of  the  absent  man,  without 
any  suspicion  of  his  identity  arising.  At  length  some  doubt 
was  thrown  on  the  real  character  of  the  impostor,  and  the 
question  was  referred  to  the  courts.    Of  several  hundred  wit- 
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nesses  examined^  thirty  or  forty  swoi^  that  Dutille  was  the 
true  Martin  Guerre,  about  the  same  number  that  he  was  Ar- 
nauld  Dutille^  and  the  remainder  deposed  that  the  resemblance 
between  the  two  men  was  so  great^  that  they  felt  it  impossible 
to  decide  between  them.  The  perplexity  of  the  judges  was 
extreme  on  this  occasion^  and  they  were  on  the  point  of  de- 
ciding, from  some  preponderance,  as  they  esteemed  it,  of  evi<» 
dence,  in  the  impostor's  favour,  when  the  real  Martin  Guerre 
appeared.  Even  when  they  were  confronted,  so  great  was  the 
resemblance,  and  such  the  effrontery  and  composure  of  Dutille^ 
that  many  remained  in  doubt,  until  the  brothers  and  sisters 
of  the  long  absent  person  fully  and  decidedly  recognized  him. 

The  more  recent  tale  of  Francis  Noiseu,  presents  a  case  of 
gross  deceit,  rather  than  of  extraordinary  similarity  between 
two  persons,  but  it  was  otherwise  decided  by  the  courts  who 
reviewed  it,  and  is  therefore  worth  our  notice. 

Francis  NoiseQ,  was  born  at  Paris,  on  the  twenty-second  of 
December,  1762,  and  put  to  nurse  in  Normandy.  Three  years 
and  eight  months  after  its  birth,  this  child  was  lost,  until  the 
15th  of  June,  1768,  when  his  godmother,  seeing  two  children 
pass  by,  was  struck  with  the  voice  of  one  of  them.  She  called 
him  to  her,  and  after  a  careful  observation  became  convinced 
that  she  had  found  her  godson.  On  the  other  hand,  the  widow 
Labrie,  claimed  the  boy  as  her  son.  The  reasons  for  allowing 
the  godmother's  claim  were,  besides  general  resemblance,  a 
mark  in  the  right  arm,  and  a  cicatrix  on  the  inner  side  of  the 
left  knee,  both  of  which  had  existed  in  the  lost  child,  who  had 
been  bled  when  about  sixteen  months  old,  and  undergone  an 
application  of  caustics  for  a  gathering  in  the  leg.  These  two 
vesemblances,  the  widow  Labrie,  accounted  for  as  accidental 
abrasions  received  in  nursing,  but  she  denied  that  bleeding  or 
caustics  had  ever  been  employed.  It  was  also  contended  for 
her,  that  the  child  was  marked  with  the  small  pox,  whereas 
the  other  claimant  never  maintained  that  her  lost  godson  had 
suffered  that  disease.  Many  witnesses  also  swore  that  it  was 
the  young  Labrie.  The  courts  so  decided,  certainly  not  with 
the  wisdom  of  Solomon. 

Foder6,  who  has  collected  most  cases  on  this  subject,  im- 
pugns this  judgment  with  much  justice.  He  points  out  how 
easy  it  would  have  been  for  surgeons  to  decide,  whether  the 


Medical  Jurisprudence.  351 

cicatrices  in  question  were  the  effect  of  bleedings' and  caustics, 
or  the  result  of  slight  tumour  or  abrasion.  Yet  those  examined^ 
contradicted  one  another  on  this  point.  Again,  the  circum- 
stance that  a  child  lost  for  two  years,  should  have  the  small-^ 
pox  in  the  interval^  appears  by  no  means  improbable. 

In  our  own  country,  a  dispute  respecting  identity,  far  more 
wonderful  than  these,  or  any  other,  occurred  in  the  proceedings 
against  Elizabeth  Canning,  for  perjury,  which  are  recorded  at 
length  in  the  state  trials.  That  superlatively  interesting  in- 
quiry, arose,  as  our  readers  may  remember,  from  an  accusation 
of  kidnapping  and  robbery,  previously  brought  by  Canning, 
against  one  Wells,  who  kept  a  house  of  no  extraordinary  repu* 
tation  at  Enfield  Wash,  some  gipsies  of  the  name  of  Squires, 
and  others,  unknown.  We  have  no  space  to  enter  into  the 
details  of  this  long  and  complicated  case,  which  as  much,  per^ 
haps  as  any  upon  record,  will  reward  attentive  perusal.  It  is 
sufficient  to  state  here,  that  certain  circumstances  having 
thrown  a  doubt  upon  the  statements  of  the  prosecutrix,  she 
was  indicted  for  perjury,  at  the  Old  Bailey.  One  of  the  chief 
facts  endeavoured  to  be  proved  against  her  was,  that  these 
Squires,  whom  she  swore  to  have  seen  on  the  first  of  January, 
in  the  house  at  Enfield  Wash,  to  which  she  was  conveyed, 
were  then,  and  for  long  after  in  a  different  part  of  England. 
For  this  purpose  thirty-eight  witnesses,  against  whose  cha<* 
racter  no  exception  was  taken,  appeared  and  swore,  that  from 
the  latter  end  of  December,  to  the  twenty-fourth  of  January^ 
the  whole  family  of  the  Squires  were  travelling  gradually  from 
Dorsetshire  to  London.  Their  progress  was  proved  in  evidence 
from  day  to  day,  without  one  omission,  and  their  place  of 
rest  for  every  night  accounted  for.  On  behalf  of  Elizabeth 
Canning,  came  twenty-seven  respectable  witnesses,  quite  un- 
connected with,  and  uninterested  for  her,  who  deposed  to 
having  seen  the  mother,  Mary  Squires,  and  some  of  them 
the  whole  party,  both  shortly  before  and  after  the  first  of 
January,  in  the  neighbourhood  of  Enfield  Wash.  The  wonder 
of  this  conflicting  testimony  was  much  heightened  by  the  fact 
that  Mary  Squires  was  a  woman  of  most  singular  and  fright- 
ful aspect,  so  that  many  of  the  witnesses  who  swore  to  her 
identity  declared,  '^  That  they  did  not  believe  Ood  had  made 
two  such  objects  in  the  world, — that  they  should  know  her 
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among  ten  thousand,  —  that  those  who  had  once  seen  her 
could  not  forget  her  until  their  dying  day/'  and  similar  strong 
expressions.  The  balance  of  credibility  seems  to  incline 
against  the  thirty-eight,  who  appeared  in  favour  of  theSquires, 
but  the  case  still  remains  a  most  doubtful  and  perplexing  one. 
Elizabeth  Canning  was  convicted  and  sentenced  to  transpor- 
tation, but  there  were  other  stronger  grounds  of  suspicion 
against  her.    There  was  probably  perjury  on  both  sides. 

Of  another  but  equally  marvellous  description  is  that  diffi- 
culty which  sometimes  has  occurred  in  ascertaining  the  iden- 
tity of  an  individual  quite  changed  by  time  and  hardships. 
The  leanied  Paolo  Zacchia,  the  compiler  and  augmenter  of 
all  the  knowledge  extant  in  his  time  on  those  subjects  of  me- 
dical jurisprudence  which  are  most  obscene  and  least  profit- 
able,  has  preserved  one  or  two  strange  cases  of  this  sort,  once 
submitted  to  his  much  revered  arbitrament.  He  thus  analyses 
and  sums  up  the  causes  of  the  difficulty  in  his  sixty-first  Corir 
sUkan :  ''  CaussB  i^tur  tantse  mutationis  restringi  possunt  ad 
sBtatem,  ad  insignes  aeris  mutationes,  ad  vitsB  genus  maxim^ 
a  consueto  diversum,  ad  animi  vehementes,  improvisas,  ac  re- 
pentinas,  vel  etiam  longo  tempore  detinentes  passiones,  ad 
morbos  aut  maxime  acutos,  aut  malignos,  aut  maxime  diu- 
tumos.'^  One  of  his  narratives  much  abridged  will  satisfy  our 
present  object. 

Andrea  Cassali,  a  noble  Bolognese,  left  his  country  at  an 
early  age  to  engs^  in  military  enterprises.  It  was  generally 
supposed  that  he  had  fallen  in  battle ;  but  after  the  lapse  of 
thirty  years  from  his  departure,  he  returned  and  claimed  his 
property,  which  his  heirs  had  already  appropriated.  Although 
some  marks  appeared  to  identify  him,  the  change  in  his  ap- 
pearance was  so  great,  that  none  who  remembered  the  youth 
were  able  or  willing  to  acknowledge  the  man.  He  was  seized 
and  imprisoned  as  a  fraudulent  impostor.  The  judges  in  their 
perplexity  applied  to  Zacchia  to  inform  them,  whether  the 
human  countenance  could  be  so  changed  as  to  make  it  impos- 
sible to  recognize.  He  decided  in  the  affirmative,  for  the  rea- 
sons above  stated.  The  judges,  on  receiving  this  reply,  called 
on  the  heirs  of  Cassali  to  produce  evidence  of  his  death,  and 
they  being  unable  to  prove  it,  a  restoration  of  his  titles  and 
estates  was  decreed  to  him. 
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Inquiries  regarding  the  presumption  of  survivorship  may 
seem  at  first  rather  amusing  than  profitable  or  important,  and, 
as  such,  little  deserving  of  serious  attention  from  us.  Yet 
they  have  not  been  thought  unworthy  of  care  and  considera- 
tion in  all  countries  highly  civilized,  whilst,  from  their  diffi- 
culty, they  have  baffled  the  wisdom  of  legislators,  and  puzzled 
the  ingenuity  of  lawyers.  Notwithstanding  this  research*,  no 
great  benefit  has  resulted  to  society,  as  there  seem  insuperable 
difficulties  to  prevent  the  attainment  of  any  definite  and  ra- 
tional regulations  on  this  perplexing  subject.  An  extract 
from  the  *^  Code  Napol6on"  will  give  the  best  idea  of  the 
pains  that  have  been  taken,  and,  we  think,  of  their  futility. 
Under  the  title,  *'  De  Pouverture  des  saisins,  et  de  la  saisine 
des  h^ritiers/^  we  find  the  following  enactments : 

Art.  720. — ^^  Si  plusieurs  personnes  respectivement  appellees 
^  la  succession  Tune  de  I'autre,  p^rissent  dans  une  meme  ev6- 
nement,  sans  qu'on  puisse  reconnoitre  laquelle  est  dec^dee  la 
premiere  la  pr^somption  de  survie  est  d6termin6e  par  les  cir- 
constances  du  fait,  et  h,  leur  defaut  par  la  force  de  Page  et  de 
sexe." 

Art.  721.  '*  Si  ceux  qui  out  p6ri  ensemble  avaient  moins 
de  quinze  ans,  le  plus  &g6  sera  pr6sum6  avoir  surv6cu.'' 

''  S'ils  6taient  tons  au  dessus  de  soixante  ans,  le  moins  age 
sera  pr6sum6  avoir  survecu." 

''  Si  les  uns  avaient  moins  de  quinze  ans  et  les  autres  plus 
de  soixante,  les  premiers  seront  pr^sum6s  avoir  surv6cu." 

Art.  723.  ''  Si  ceux  qui  ont  p6ri  ensemble  avaient  quinze 
ans  accomplis  et  moins  de  soixante,  le  m&le  est  toujours  pre- 
sum6  avoir  surv6cu,  lorsqu'il  y  a  6galit6  d'Hge,  ou  si  la  dif- 
ference qui  existe  n'exceda  pas  une  annee.'' 

^'  S^ils  etaient  du  m£.me  sexe  la  presomption  de  survie  qui 
donne  ouverture  h,  la  succession  dans  I'ordre  de  la  nature  doit 
6tre  admise;  ainsi  le  plus  jeune  est  presume  avoir  surv6cu  au 
plus  ag6." 

These  provisions  are  clearly  founded  on  principles  of  correct 
physiol(^,  and  yet  how  easy  is  it  to  find  just  fault  with  them. 
Beck  following  Fodere  points  out  the  high  absurdity  of  the 
seven  hundred  and  twenty-first  article,  in  giving  to  infants  of  a 
month  or  even  day  a  preference  before  all  persons  above  sixty. 
But  his  further  criticism  is  trifling  and  unfair,  when  he  objects 
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that  the  code  takes  no  notice  of  the  case  in  which  persons 
under  fifteen  and  under  sixty  perish  together ;  for  though  we 
find  no  express  clause  to  that  purport,  t^e.  others  imply  it  be-* 
yond  the  possibility  of  mistake. 

The  old  French  law,  before  the  construction  of  the  Code 
Napoleon,  followed  the  simpler  provisions  of  the  digest  in 
giving  the  benefit  of  presumption  of  survivorship  to  the  eldest 
of  the  deceased  up  to  the  age  of  puberty,  and  to  the  youngest 
afterwards.  The  French  system,  however,  gave  one  addition 
and,  indeed,  improvement  to  the  Roman,  by  admitting  its  ap- 
plication in  those  cases  only  where  the  disputed  property 
passed  by  descent.  If  the  parties  who  perished  were  the  pos- 
sessor and  his  next  heir,  the  legal  tribunals  were  willing  to 
entertain  the  hypothesis  of  survivorship ;  but  if  the  one  was 
legatee  only  of  the  other,  the  estate  of  the  testator  passed  to 
Ms  heirs  without  dispute.  Thus,  where  the  captain  and  lieu- 
tenant of  a  vessel  perished  together  at  sea,  and  the  latter  be* 
fore  sailing  had  bequeathed  to  his  superior  officer  a  consider- 
able sum  of  money,  the  courts  refused  to  listen  to  the  claim 
made  for  the  legacy  by  the  heirs  of  the  captain.  It  seems  no 
irrational  distinction  to  shew  greater  favour  to  heirs  than  le- 
gatees in  such  circumstances,  but  the  rule,  if  enforced  in  this 
country,  might  press  very  severely  on  remainder-men,  for 
whose  benefit  the  testator  might  frequently  have  been  more 
solicitous  to  provide  by  his  will  than  for  that  of  the  devisee 
for  life  who  perished  with  him.  Although  not  recognised  by 
English  judges,  this  principle  was  much  urged  on  one  side  in 
the  case  of  Mason  and  Mason,^  of  which  some  account  will 
presently  be  given. 

Zacchia  is  as  laborious  and  as  fanciful  as  elsewhere  on  this 
perplexing  sort  of  hypothesis.  Two  cases  recorded  in  his 
Consilia  will  give  the  best  notion  of  his  mode  of  judging. 
The  first  is  that  of  a  father  and  son  who  were  overwhelmed 
by  the  fall  of  a  buildipg,  their  respective  ages  being  sixty 
and  thirty  at  the  time.  The  bodies  were  found  about  ten 
hours  afterwards.  That  of  the  father  was  uninjured,  but 
there  was  a  severe  wound  on  the  head  of  the  son.  The  heirs 
of  each  put  forward  their  claims,  and  Zacchia  was  appointed 

^  1  Merivale,  Rep.  806. 
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refei^e  by  the  judges.  After  a  long  and  diligent  investigation 
of  the  parties'  strength  and  state  of  healthy  he  came  to  the 
conclusion  that  the  son  survived  the  father.  He  put  the 
wound  on  the  head  out  of  the  question,  on  the.  ground  that 
it  would  not  necessarily  have  proved  mortal,  and  at  any  rate 
was  not  of  a  nature  to  produce  immediate  death,  whilst  suffo- 
cation, on  the  other  hand,  must  have  taken  place  so  speedily, 
that  the  father,' old  and  valetudinarian,  in  all  probability  first 
perished. 

.  His  other  tale  is  of  a  man  and  his  family  who  had  eaten 
very  copiously  of  mushrooms,  which  proved  poisonous.  They 
were  all  taken  violently  ill,  and  the  dQmestics  sent  to  procure 
assistance*  Before  their  return  with  medical  aid,  the  husband 
and  wife  had  expired.  Twx>  years  previous,  this  couple  bad 
agreed  that  the  survivor  should  posses^  the  sum  of  two  thou- 
sand crowns,  and  the  heirs  of  each  contested  the  right  to  it. 
Zacchia,  when  consulted,  gave  his  opinion  that  the  man  had 
lived  longest.  His  reasons  were,  the  robust  and  healthy  state 
of  the  husband,  although  sixty  years  old,  and  the  fact  deposed 
to  by  his  servants,  that  he  had  eaten  fewer  of  the  mushrooms. 
The  wife,  on  the  contrary,  was  asthmatic,  and  subject  to 
stomachic  complaints  :  it  appeared,  too,  that  she  had  pair- 
taken  largely  of  the  fatal  dish,  besides  other  indigestible  food. 
She  was,  however,  only  forty.  But  a  poison,  he  thought, 
which  acted  violently  on  the  respiratory  organs,  must  sooner 
destroy  one  already  diseased  in  those  parts.  This  theory  re- 
specting the  operation  of  such  poisons,  it  must  be  observed, 
is  altogether  fanciful,  but  the  learned  schoolman  seems  right 
on  the  whole. 

We  hope  the  reader  will  not  deem  us  tiresome  or  puerile, 
if  we  mention  two  more  foreign  cases,  before  coming  to  the 
most  remarkable  that  have  occurred  in  our  own  country.  The 
one  is  curious  from  its  facts,  and  the  other  from  the  theories 
which  it  gave  rise  to.  We  are  indebted  for  the  first  to  the 
Advocate  Ricard,  a  celebrated  pleader  of  the  seventeenth  cen- 
tury. 

**  At  the  famous  battle  of  Dunes,  in  1668,  there  fell  toge- 
ther a  father  and  son.  On  the  same  day,  at  noon,  the  daugh- 
ter and  sister  took  the  veil,  and  became  thereby  dead  in  law. 
This  was  the  hour  at  which  the  battle  commenced*    In  the 
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inquiry  respecting  survivorship,  it  was  soon  settled,  that  the 
nun  died  first,  for  her  vows  were  consummated  in  a  few  mi- 
nutes, whereas  the  father  and  the  son  might  linger  long  after 
receiving  their  mortal  wounds.  Between  the  last,  the  Roman 
law  then  recognized  in  France,  furnished  easy  means  of  deci- 
sion, and  the  younger  man  was  declared  the  survivor." 

In  1751,  the  celebrated  Dr.  Lorry  was  called  on  to  give  an 
opinion  in  the  following  case.  A  merchant,  aged  fifty-eight, 
his  wife,  fifty,  and  his  daughter  twenty-seven,  were  drowned, 
whilst  attempting  to  ctoss  the  Seine  in  a  small  boat.  No 
other  facts  having  transpired  respecting  their  death,  the  heirs 
contested  the  property.  That  the  daughter  died  first,  was 
sought  to  be  established  by  Lorry.  Three  causes,  he  ob- 
served, would  conspire  to  accelerate  death,  namely,  the  fright, 
the  extreme  coldness  of  the  water,  and  the  presence  of  cer- 
tain diseases.  His  whole  argument  assumes  the  rather  curious 
supposition,  nowhere  stated  in  the  case,  that  the  younger 
female  was  menstruating,  and  that  the  cold  water  would  has^ 
ten  her  dissolution  by  checking  the  discharge.  Supposing 
that  he  had  private  means  of  knowing  her  state,  it  seems 
very,  questionable  whether  the  presence  of  such  a  disorder 
would  accelerate  suffocation.  And  that  such  a  hypothesis 
should  counterbalance  the  important  difference  of  age  be- 
tween the  parties  with  a  sensible  man,  is  so  absurd,  that  we 
can  scarcely  give  him  credit  for  having  dealt  fairly  with  the 
subject.  The  parliament  of  Paris  very  properly  admitted  the 
presumption  of  survivorship  to  rest  with  the  daughter,  by 
their  decree  of  the  seventh  of  September,  1752,  and  ordered 
a  disposition  of  the  property  accordingly. 

We  now  pass  to  the  decisions  of  our  tribunals  at  home, 
whom  we  shall  find  treating  this  subject  in  a  much  leSs  fan- 
ciful manner.  The  disquisitions  of  the  ingenious  Feame  have 
given  vast  celebrity  to  the  Stanwix  case,  in  itself  both  inte- 
resting and  affecting.  The  details  of  the  misfortune,  would 
however,  be  out  of  place  here.  It  is  sufficient  to  mention, 
that  General  Stanwix  and  his  daughter  were  cast  away  in 
their  passage  from  Ireland  to  England^  and  the  question  of 
survivorship  was  argued  by  counsel  for  the  heirs  of  either 
party  before  the  Court  of  Chancery,  in  the  year  1772^.  For 
the  succession  being  in  the  daughter's  representative,  her  ma- 
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ternal  uncle ;  it  was  oontended,  that  tb^  General  was  old  and 
feeble,  wbile  the  daughter,  though  of  a  weaker  sex,  was  of 
a  hale  oonstitution.  and  in  the  prime  of  life,  and  would  there^ 
fore  probably  struggle  much  longer  against  drowning.  Oa 
behalf  of  the  father's  representative,  his  nephew,  it  waci 
urged,  that  the  ship  being  lost  in  tempestuous  weather,  the 
daughter  was  most  likely  in  the  cabin,  the  usual  place  foe 
ladies  on  such  occasioQs,  and  would  therefcH^  sooner  perish 
from  the  waters  rushing  in,  than  the  general,  who,  as  a  man 
of  courage,  and  used  to  exposure  to  the  elements,  was  proba- 
bly on  deck,  and  might  have  been  ^justained  sometime  oa 
aome  floating  portion  of  the  wreck. 

A  separate  claim  was  brought  forward  by  the  representative 
of,  a  second  wife  of  General  Stanwix,  who  also  perished  with 
him.  The  court  finding  the  arguments  on  all  sides  equally 
solid  and  ingenious,  waived  giving  any  decision,  and  advised 
a  compromise,  to  which  the  several  claimants  afterwards 
agreed^ 

This,  intricate  and  subtle  question  naturally  engaged  the 
attention  of  that  most  acute  of  lawyers,  Feanie.  He  com- 
posed arguments  on  both  sides,  as  far  as  the  father,  and  daugh-^ 
ter  were  concerned,  of  a  nature  entirely  different  rftom  those 
employed  on  the  hearing  of  the  cause,  quite  neglecting  th6. 
facts  and  physical  probabilities,  and  discussing  the  merits  of 
the  rival  claims,  solely  as  an  abstract  proposition.  He  divides 
the  subject  into  three  heads ;  the  priority  of  death  on  the  one, 
or  on  the  other  side^  or  the  simultaneous  decease  of  both. 
With  a  ^eat  deal  of  metaphysical  subtlety,  he  demonstratea 
the  extreme  improbability  of  the.  last  event,  ridiculing  the 
dogma,  that  as  the  two  former  presumptions  are  balanced, 
and  negative  each  other>  the  third  of  necessity  survives*  His 
main  argument,  on  the  daughter's  side,  is  grounded  on  the 
old  rule  of  civil  law,  that  the  child  shall  be  presumed  to  have 
survived  the  parent;  and  he  rebuts  the  objection,  that  this  is 
a  general  principle,  drawn  from  cases  to  whose  class  this  one 
cannot  be  referred,  by  analysing  its  particular  nature.  On 
the  father's  side,  he  proffers  the  more  simple  reason,  that  the 
probability  of  survival  being  equal  as  between  the  parties,  to 
the  parent's  chance  ought  to  be  added  the  fact,  that  he  was 
possessed  a^d  diecl  possessed.    To  his  advantage  should  also 
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be  placed  the  improbable,  but  possible  circanistance  of  con- 
temporaneous dissolution.  The  reader  will  find  this  disserta- 
tion at  length  in  Mr.  Fearne's  posthumous  works.  It  will  well 
repay  perusal,  from  its  elegant  and  amusing  form,  but  it  must 
be  regarded  rather  as  sportive  than  serious,  and  is  at  best, 
perhaps,  but  a  fruitless  waste  of  profuse  ingenuity.  It  was 
however,  turned  to  some  account  in  the  later  case  of  Mason 
V.  Mason,  which  deserves  some  notice. 

Bryant  Mason  and  his  son  FVancis  perished  together  on  a 
voyage  to  India.  The  father  had  previously  made  a  will  be^ 
queathing  to  each  of  his  children  male  and  female,  in  all  nine/ 
5000/.  and  the  residue  of  his  estate  to  be  divided  equally 
among  his  sons  with  the  exception  of  Francis.  The  question 
of  survivorship  arose,  because  on  the  presumption  that  the 
father  first  died,  the  sisters  as  well  as  brothers  were  entitled 
to  equal  shares  of  the  5000/.  bequeathed  to  Francis,  but  if  the 
son  was  first  drowned,  his  legacy  lapsed  ^md  fell  into  the 
geneml  residue  to  be  divided  among  the  sons  only.  The 
cause  was  brought  before  Sir  Willisun  Grant  in  1816.  The 
arguments  in  •  favour  of  the  daughters'  claim  were  merety 
those  of  Fearne  in  the  previous  case,  and  more  especially  that 
founded  on  the  rule  of  civil  law.  Whetherall,  who  appeared 
for  them,  quoted  also  the  Code  Napoleon  Art.  722.  For  the 
other  side  Pigott,  Shadwell,  Romilly,and  Cooke,  relied  chiefly 
on  the  circumstance,  that  at  best  there  was  but  a  presumption 
of  sfETviTorship  in  the  legatee,  and  that  those  who  claimed 
under  him  ought  to  pr<yo&  that  he  survived.  The  master  of 
rolls  granted  an  issue  to  try  the  question,  brtt  we  have  been 
unable  to  find  the  result.  Probably  this  also  was  com- 
promised. 

It  is  surely  to  be  regretted  that  our  courts  of  justice  have 
not  hitherto  established  any  settled  rules  for  deciding  on 
these  intricate  subjects.  At  the  same  time  it  cannot  but  be 
perceived  that  no  rules  could  be  framed  so  perfect  as  not 
sometimes  to  appear  absurd,  and  even  unjust.  Amid  a 
choice  of  difficulties  it  might  perhaps  do  least  harm  to  ap- 
point, that  in  the  absence  of  proof  of  survivorship  for  either 
party,  he  who  was  possessed  at  the  time,  shall  always  be 
deemed  to  have  survived,  so  that  the  property  in  dispute  shall 
pass  to  his  heirs  in  all  cases.    A  more  uncertain  system  of 
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practice  may  certainly  be  advantageous  to  lawyers,  but  it  in* 
fiicts  vexatious  doubts  on  the  parties  interested,  and  has  been 
a  source  of  unsuccessful  speculation  to  medical  jurists  down 
to  the  present  hour,  from  the  golden  time  when  the  Caliph 
and  Zobeide  sat  by  the  couch  of  Abon  Hassan  and  his  wife, 
and  offered  a  hundred  sequins  to  any  who  would  inform  them 
which  died  first. 

We  have  hitherto  neglected  to  notice  the  not  unfrequent 
occurrence,  where  mother  and  infant  expire  together  during 
parturition.  The  fact  is,  that  on  this  topic  nothing  satis- 
factory can  be  found  in  the  best  medical  writers.  Dr.  Beck 
gives  the  presumption  of  survivorship  in  favour  of  the  mother, 
pbserving  that  the  child's  life  may  be  early  endangered  by  a 
slow  or  difficult  delivery,  by  the  hsBmorrhage  consequent  on  a 
detachment  of  the  placenta,  by  a  parturition  complicated 
with  convulsions,  or  if  veiy  large  or  prematurely  born.  On 
the  other  hand  he  admits  many  cases  in  which  the  child  may 
outlive  the  mother,  as  if  she  labour  under  acute  disease,  or  be 
in  a  state  of  extreme  weakness.  In  short,  the  probability 
seems  to  lean  either  way  according  to  the  comparative 
strength  or  weakness  manifested  by  the  parent,  supposing  no 
accidents  to  intervene. 

Intimately  connected  with  this  subject  is  the  inquiry  so 
frequently  instituted  in  our  courts  both  civil  and  criminal^ 
where  the  object  is  to  ascertain  whether  life  was  present  at 
the  moment  of  birth  in  a  new-born  infant,  who  either  sank 
immediately,  or  is  discovered  dead  under  circumstances  lead- 
ing to  suspicion  of  murder.  To  constitute  a  tenant  by  the 
curtesy  there  must,  as  our  readers  well  know,  be  issue. born 
alive  to  the  husband  by  the  heiress.  It  has  sometimes 
happened  that  the.  proofs  of  this  fact  have  been  most  equi- 
vocal, and  suits  in  consequence  have  been  maintained  be- 
tween the  alleged  tenabt  and  the  heir  at  law.  The  case  of 
Fish  and  Palmer  tried  in  the  Exchequer,  in  1806,  is  a  well- 
known  illustration  of  this  fact.  It  then  appeared  that  Mr. 
Fish's  wife  had.  been  delivered  of  an  infant  supposed  to  be 
still  bom ;  that  she  had  never  bore  him  other  children,  and 
in  consequence  on  her  death  he  resigned  her  property  to  the 
right  heir,  but  was  afterwards  induced  to  attempt  this  action 
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on  the  presumption  that  the  child  was  born  alive.  The 
evidence  in  support  of  this  was  a  declaration  of  Dr.  Lyon, 
then  deceased,  who  had  announced  an  hour  before  the  birth^ 
that  the  child  was  «live;  he  had  also  directed  a  warm  bath  to 
be  prepared,  and  gave  the  child  when  bom  to  be  immersed. 
It  did  not  cry  or  move,  or  shew  any  symptoms  of  life ;  ex- 
cept that  in  the  water  there  twice  appeared  a  twitching  and 
tremulous  motion  of  the  lips.  Some  of  the  physicians  ex- 
amined, gave  their  opinion  that  this  muscular  motion  of  the 
lips  could  not  have  taken  place,  had  the  vital  principle  been 
quite  extinct.  Dr.  Denman  maintained  the  contrary.  He 
drew  a  distinction  between  uterine  and  extra-uterine  life,  and 
attributed  to  the  remains  of  the  former  these  appearances. 
The  jury  found  that  the  child  was  born  alive,  but  the  dis- 
coveries of  modern  science  place  almost  beyond  a  doubt,  that 
such  symptoms  of  pretended  life  may  be  produced  by  the  re- 
laxation of  a  contracted  muscle,  or  the  stimulus  of  atmo- 
spheric air  on  a  body  newly  exposed  to  it.  We  shall  proceed 
then  briefly  to  enumerate  those  surer  tests  by  which  it  may 
be  ascertained  that  life  has  been  present  in  an  infant  after 
birth,  which  are  rendered  so  painfully  important  by  thos6 
trials  for  child-murder  of  which  every  county  in  England, 
presents  annual  instances,  when  women  are  placed  at  the  bar 
charged  with  the  destruction  of  their  illegitimate  offspring ; 
their  lives  frequently  depending  on  the  nature  of  a  surgeon's 
evidence,  after  due  examination  of  the  body. 

To  prove  that  a  child  was  bom  alive,  it  is  necessary  to  shew 
that  it  has  exercised  the  sanguineous  and  respiratory  func- 
tions. Circulation  does  indeed  exist  with  uterine  life,  but  of 
a  character  easily  distinguishable  from  that  which  follows 
birth :  respiration  commences  only  at  parturition.  In  cases 
of  infanticide,  therefore,  investigation  must  be  mainly  directed 
to  these  two  points.  And  first,  of  the  appearance  of  the  blood. 
According  to  the  experience  of  scientific  observers,  during  foe- 
tal life,  the  blood  of  the  arteries  and  of  the  veins,  exhibits  no 
difference  of  colour.  After  birth,  as  is  well  known,  a  great 
dissimilarity  exists,  provided  circulation  has  takien  place. 
This  is  a  delicate,  but  striking  test.  Again,  the  presence  of 
much  blood  in  the  pulmonary  vessds,  which  is  only  possible 
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when  respiration  has  taken  place,— and  on  the  other  hand, 
its  absence  from  the  ductus  venosus^  a  vessel  running  from  the 
umbilical  vein,  from  the  ductus  arteriosus^  which  joins  the 
pulmonary  artery  and  the  aorta,  and  from  the/oraiwew  ovale^ 
which  unites  the  two  auricles  of  the  heart,  are  all  proofs  of 
extra-uterine  life.  Ecchymosis,  as  our  readers  will  remember, 
can  only  take  place  in  the  living  subject,  and  is  therefore  a 
valuable  test,  where  the  marks  of  blows  and  injuries  are  ob- 
servable on  the  body.  These  are  the  appearances  dependent 
on  the  blood,  which  deserve  especial  notice. 

The  symptoms  indicative  of  respiration  are  too  well  known 
to  need  much  comment.     One  word,  however,  we  would  say 
on  the  mode  in  which  some  judges  are  wont  to  deal  with  them. 
So  much  compassion  is  felt  on  trials  of  unhappy  mothers  for 
infanticide,  that  the  great  object  pursued  seems. generally  to 
shake  as  much  as  possible  the  evidence  of  the  medical  witness^ 
who,  on  examination  of  the  body,  has  formed  conclusions  that 
it  was  alive  at  birth.     It  is  presumed  that  a  learned  Judge 
was  under  the  influence  of  this  feeling,  when  he  not  long  ago 
declared  in  the  hearing  of  the  writer  to  a  surgeon,  who  stated 
his  conviction,  *^  that  an  infant  was  born  alive,  from  the  float- 
ing of  the  lungs  in  water ;"  that  such  an  opinion  had  been  ex- 
ploded and  ridiculed  for  the  last  twenty  years.    This  (usually 
termed)  hydrostatic  test  is  undoubtedly  deceptive  now  and 
then,  but  there  is  no  fact  more  certain,  or  more  clearly  proved 
by  experiment  than  this,  that  the  lungs  will  generally  float 
when  respiration  has  taken  place,  and  generally  sink  when  it 
has  not.    The  conclusion  of  this  unlucky  practitioner  was  not 
then  wholly  absurd,  but  the  merciful  dispositions  of  a  court 
of  justice,  are  always  well  pleased  to  believe  it  so, —  to  dismiss 
the  evidence  as  unimportant,  and  to  find  the  wretched  mother 
guilty  of  the  minor  offence  of  concealment  only.    There  seems, 
ho)vever,  great  reason  to  believe^  that  the  lungs  of  a  still-bom 
child  might  be  inflated,  so  as  to  float  in  water,  by  artificial 
means,  such  as  blowing  into  the  mouth  ;  which  might  be  done 
maliciously,  with  the  design  of  injuring  an  innocent  parent, 
or  by  maternal  tenderness  endeavouring  to  resuscitate  a  lifeless 
child.     It  has  been  proposed  to  distinguish  between  the  natu- 
ral and  artificial  inflation  by  various  means,  and  more  parti- 
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cularly,  by  weighing  the  lungs,  and  thus  to  bring  the  hydro- 
static test  to  perfection,  but  the  experiments  on  this  subject 
do  not  seem  to  us  so  satisfactory  as  to  constitute  fit  evidence 
for  legal  tribunals,  or  fit  matter  for  prolonging  this  article. 
S. 


ART.  IV.— THE  LAW  OF  HOlVnCIDE. 

AccoBDiNG  to  the  law  of  England,  homicides  inflicted  on  one 
man  by  another  are  of  two  kinds,  1.  Felonious,  or  criminal. 
2.  Not  criminal,  or  innocent.  Each  of  these  kinds  is  further 
subdivided,  viz.  felonious  or  criminal  homicides  into  murder 
and  manslaughter,  and  innoibent  homicides  into  justifiable  and 
excusable.  The  object  of  the  following  remarks  is  to  ascertain 
the  true  distinctions  on  which  these  different  species  are 
respectively  founded. 

The  presumption  of  law  is,  that  every  homicide,  as  such,  if 
it  be  not  alleviated,  justified,  or  excused  by  some  attendant 
or  foregoing  facts,  is  murder.^  These  facts  or  circumstances 
are  of  various  sorts,  and  according  to  their  respective  quali- 
ties may  either  detract,  in  a  greater  or  less  degree,  from  the 
criminality  of  the  act,  or  entirely  remove  its  criminality. 

If  the  mere  naked  fact  appear  that  one  man  has  slain 
another,  the  homicide,  as  has  been  just  mentioned,  \^  prima 
fade  murder.  But  if  the  manslayer  killed  the  other  in  the  de- 
fence of  his  person,  or  (what  is  the  same)  in  resisting  a  forcible 
felonious  removal  of  his  property,  or  an  attack  on  his  house, 
his  act  is  on  that  ground  justifiable,^  and  does  not,  according 

1  Foster,  255.  1  East  P.  C.  340.  4  BI.  Com.  201.  And  hence,  if  the  body  of 
ft  person  be  found,  and  the  coroner's  jury  can  ascertain  nothing  further  than-  that 
he  was  slain  by  another,  they  return  a  verdict  of  murder  ti^omst  some  penon  or  per* 
tone  unknown* 

3  The  law  of  Eoglai)d  does  not  justify  homicide  in  the  defence  of  property,  as 
such,  A  man  has  a  right  to  use  his  own  properly  in  any  manner  he  wills,  so  that 
he  does  not  injure  another.  He  may  therefore  protect  it  from  the  attack  of  others^ 
or  seize  it  in  their  hands  ;  and  if  in  so  doing  any  viotence  is  o£fored  or  thieatened  to 
bis  person,  he  may  repel  force  by  force*  Where  he  c^n  personally  protect  his 
property,  he  can  slay  in  defence. of  that  property,  because  it  cannot  be  taken  without 
a  forcible  attack  being  first  made  on  his  person.  But  where  property  is  taken,  or 
attempted  to  be  taken,  without  causing  bodily  fear  or  using  personal*  violence^  the 
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to  the  law  of  England^  render  the  agent  amenable  to  any  pu- 
nishment. And  with  this  rule  the  moral  sentiments  of  most 
nations  agree^  such  an  act  being  almost  universally  considered 
as  painful  indeed,  but  not  immoral.  So  likewise  if  a  public 
officer  slays  a  man  in  the  performance  of  his  duty,  as,  for 
instance,  a  constable  in  endeavouring  to  disperse  a  riotous  or 
illegal  assembly,  or  a  hangman  in  executing  a  criminal  sen* 
tenced  to  death,^  the  homicide  is  justifiable.  In  these  and 
other  cases  of  justifiable  homicide,  the  act  is  committed  in- 
SeotioBAjr  toad  ddiberately,  and  with  a  full  knowledge  of  the 
circumstances  which  justify  the  commission  of  it.  But  there 
are  other  cases  of  homicide  in  which  a  man  is  slain  by  acci- 
dent or  misadventure,  so  that  the  slayer  could  not  have  rea- 
sonably foreseen  the  consequences  of  his  act,  or,  having  ad«- 
verted  to  the  probable  consequences  of  such  act,  had  taken 
reasonable  precautions  to  guard  against  thetn.  Thus  if  a  man, 
in  defending  his  person  or  property  against  a  forcible  attack, 
slays  by  mistake  or  accident  one  of  his  family  or  servants ; 
if  poison  set  for  rats,  in  such  a  manner  that  it  could  not  be 
reasonably  mistaken  for  food,  is  swallowed  by  a  man  so  as  to 
cause  his  death;  or  if  a  man,  having  given  due  warning,  and 
in  a  place  where  persons  are  not  likely  to  pass,  throw  down  a 
heavy  body  from  a  house,  which  slays  a  passenger:  these 
homicides  are  excusabky  as  being  committed  under  circum-* 
stances  against  which  common  foresight  and  caution  could 
not  have  provided.^    And  accordingly,  persons  who  have  com- 

homicide  of  tiid  ofibnder  is  not  justifiable.  A  man,  therefore,  may  not  kill  another 
ttrhen  committing  a  felony  without  force,  or  a  misdemeanor.  Thus  if  a  man  steals 
a  liorse  or  a  sheep  from  a  field,  the  owner  is  not  justified  in  shooting  at  him  by 
Stealth.  No  man,  in  short,  has  a  right  to  slay  in  defence  of  his  property,  except 
where  his  property  is  attacked  through  his  perton, 

'  Bkckstone,  4Cd&i.  178.  says,  that  an  executioner  kills  a  criminal  sentenced 
to  death  "  without  any  will,  intention,  or  desire."  The  executioner  may  not  desin 
the  criminal's  death,  but  he  must  both  will  and  intend  it. 

'  Accoiding  to  the  common  division,  if  a  man  slays  another  in  performing  a 
public  duty,  or  in  preventing  the  commission  of  an  atrocious  crime,  the  homicide 
is  said  to  hejuttifiabU  ;  t.  e.  the  law  justifies,  or  gives  a  right  to  commit,  such  in- 
tentional homicides.  If  a  man  slays  another  by  misadventure,  or  in  self-defence, 
the  homicide  is  saidto  be  exewable.  This  phraseology,  however,  appears,  to  be 
incorrect.  The  two  kinds  of  excusable  homicide,  viz.  by  misadventure  and  in  self- 
defenoe>  stand  on  quite  different  grounds.  The  law  does  not  justify  an  uninten- 
tfMid  kUling  by  pure  acddent,  that  is,  it  cannot  be  said  that  any  one  has  bright 
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mitted  homicide  under  such  circumstances^  so  far  from  being 
being  blamed  and  hated,  are  pitied  for  their  misfortune.  But 
if  the  consequences  of  the  act  could  with  ordinary  prudence 
have  been  foreseen^  or^  if  foreseen^  guarded  against,  such 
carelessness  or  rashness  may  tinge  the  act  with  a  dye  of 
greater  or  less  criminality.  In  other  words,  the  legal  pre^ 
suD^ption  that  every  homicide  is  a  murder^  will  not  be  at  all 
rebutted  if  the  accident  should  have  been  accompanied  with 
gross  carelessness  or  rashness  on  the  part  of  the  slayer,  and 
if  such  carelessness  or  rashness  should  have  existed  only  in  a 
small  degree,  the  homicide  will  be  partly  excused,  and  will 
i)e  reduced  to  manslaughter.  Thus  a  workman  who  should 
throw  a  heavy  body  from  a  house  into  the  street  of  a  populous 
town^  without  giving  warning,  and  should  kill  a  man,  is 
guilty  of  murder.  In  this  case  the  killing  is  unintentional, 
but  accompanied  with  such  carelessness  as  to  be  the  same 
offence  in  law  as  a  deliberate  and  malicious'  slaying.  But 
if  the  workman  should  have  given  due  waniing  to  the  pas- 
sengers before  the  heavy  body  was  thrown,  this  act  of  fore- 
sight, though  not  sufficient  entirely  to  excuse  the  homicide, 
would  reduce  it  to  manslaughter.  So  with  regard  to  a  man 
driving  a  cart  or  other  carriage,  who  happens  to  kill  a  person. 
If  he  saw  or  had  timely  notice  of  the  mischief  likely  to  ensue, 
and  yet  drove  on,  the  rashness  or  recklessness  of  probable 
consequences  is  so  great,  that  the  offence  amounts  to  murder.^ 

to  kill  by  misadventure.  Such  a  homicide,  if  it  occurs,  is  excused,  not  justified,  by 
law.  The  law,  however,  justifies  self-defence ;  i.  e,  it  confers  on  every  person  a 
right  to  defend  himself  in  certain  circumstances.  It  would  therefore  be  more  cor- 
rect to  refer  homicide  in  self-defence  to  the  class  of  justifiable  homicides  (as  indeed- 
is  done  by  East,  1  P.C.  220.),  and  to  confine  the  name  of  excusable  homicides  to 
those  done  by  misadventure.  ' 

*  Foster,  Discourse  of  Homicide,  255*  says,  that  this  is  murder  because  it 
is  wilfuLly  and  deliberately  done.  By  wilfully,  Foster,  like  all  other  English 
lav^ers,  means  intemionaUy,  Now  in  the  case  in  question,  a  homicide  com- 
i^itted  through  culpable  rashness,  the  slayer  neither  intends  nor  deliberates  the 
death  of  the  person  killed.  The  very  essence  of  rashness  is  that  a  rash  man 
lirayes  probable  consequences,  which  he  either  foresees  or  is  warned  of.  So  far 
from  intending  the  fatal  consequence  of  his  act,  he  runs  an  improper  risk  on  the 
uofqanded  presumption  that  that  consequence  will  not  ensue.  A  careless  man,  it- 
is  true,  acts  without  any  deliberation  :  a  rash  man  acts  deliberately,  but  on  a  false 
calculation,  for  the  fatal  results  of  which  he  is  answerable  with  his  life.  Foster- 
adds  that  in  the  case  in  question  there  is  the  heart  regardless  of  social  duty  (I.  e.  the. 
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If  he  might  have  seen  the  danger^  but  did  not  look  before 
him,  the  carelessness  or  (to  use  Foster's  words)  the  want  of  due 
circumspection^  is  culpable  indeed,  but  not  so  culpable  that 
the  crime  will  be  more  than  manslaughter.  Again,  where  a 
mob  threw  a  pickpocket  into  a  pond  with  the  intention  of 
ducking  him,  and  he  was  drowned,  it  was  holden  to  be  man- 
slaughter. So  likewise  if  a  man  heedlessly  rides  a  vicious 
horse  into  a  crowd,  and  the  death  of  some  person  is  caused, 
the  offence  is  manslaughter ;  but,  if  adverting  to  the  probable 
consequences  of  his  act,  he  so  rides  it  intending  to  do  mis- 
chief, or  to  divert  himself,  such  temerity  shall  not  suffer  the 
homicide  to  be  a  less  crime  than  murder.  In  like  manner,  if 
a  man  suffers  a  dangerous  beast  to  go  abroad,  after  having 
been  warned  of  the  probable  consequences  of  such  rashness, 
and  it  kills  a  man.  Lord  Hale  is  of  opinion  that  it  is  man- 
slaughter in  the  owner.i 

'  In  these  and  similar  cases,  where  the  guilt  of  not  doing 
what  ought  to  be  done  is  made  equal  to  that  of  doing  what 
ought  not  to  be  done,  the  law  as  it  is  said,  presumes  that  every 
man  contemplates  the  probable  consequences  of  his  own  act.^ 
The  meaning  of  this  rule  is  not  that  the  law  makes  this  pre- 
sumption liable  to  be  rebutted  by  proof  that  the  agent  did 
not  foresee  suoh  consequences,  but  it  meaps  that  every  person 
is  equally  answerable  for  the  consequences  of  his  acts,  whe- 
ther he  foresaw  them  or  not,  provided  that  with  reasonable 
care  and  diligence  he  might  have  foreseen  and  guarded  against 

malitia)  of  which  he  had  already  spoken.  No  doubt  there  is  :  but  there  is  the  same 
disregard  of  social  duty  in  cases  of  marulaughter.  The  real  difficulty  is  to  ascertain 
linder  what  circumstances  a  homicide  is  murder.  These  form  the  true  test ;  and 
from  these,  when  ascertained,  malice  is  inferred.  But  malice  is  not  the  criterion, 
it  is  a  mere  technical  attribute  of  murder. 

>  "  If  a  man  does  not  use  due  diligence,  but  through  negligence  the  beast  goes 
abroad  ailer  warning  or  notice  of  his  oopdition,  and  kills  a  man,  I  think  it  is  man- 
^laughter  in  the  owner."  1  Hale  P.  C.  431.  It  is  to  be  observed,  that  the  negli- 
gence in  such  a  case  as  HalQ  supposes,  and  that  in  cases  of  carelessness  or  heedless- 
liess,  are  of  quite  a  difierent  nature.  Wliere  there  is  rashness,  recklessness,  or  temerity, 
the  agent,  aware,  of  the  probable  consequences  of  his  act,  braves  them,  without 
listening  to  the  warning  given  to  him,  and  intentionally  neglects  or  omits  to  take 
|he  precautions  necessaiy  to  guard  against  such  consequences.  In  cases  of  criminal 
carelessniess,  or  heedlessness,  the  negligence  is  unintentional,  and  the  neglect  to 
advert  to  the  probable  consequences  constitutes  the  criminality  of  the  act, 

«  Rex  V.  Dixon,  3  M.  &  S.  16. 
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them.  Thus  it  has  been  decided,  that  where  the  oaptainof  e 
steam-vessel  went  away  leaving  the  en^ne  only  in  the  oare  of 
a  boy,  which  in  consequence  blew  vp,  ^md  some  persons  on 
board  were  kUled,  he  was  guilty  of  manslaughter,^  In  like 
manner>  if  a  pilot  undertake  to  steer  a  vessel  into  a  harbour^ 
and  from  entire  ignoi'anoe,  either  of  bis  craft  or  of  the  nature 
of  the  coast,  sink  the  ship,  and  some  of  the  crew  are  drowned^ 
such  an  act  would,  for  the  same  reason,  be  manslaughter. 
The  same  principle  seems  to  apply  to  all  trades,  arts,  and 
professions  which  are  concerned  with  human  life.  If  a  surr 
geon  or  physician  undertake  to  treat  a  patient,  and,  either  from 
an  omission  to  learn  his  own  art,  or  from  neglectfulness  in  the 
particular  case,  should  occasion  his  patient's  death,  the  medical 
man^  whether  a  regular  or  irregular  practitioner,  will  be  guilty  of 
manslaughter^  if  it  be  proved  that  death  would  not  have  en** 
sued  if  he  had  possessed  an  ordinary  and  competent  know-r 
ledge  of  his  art  or  had  used  due  care  and  diligence  in  attend- 
ing the  deceased.^  All  medical  men,  professing  to  be  compe^ 
tent  to  act  in  that  character,  are  answerable  at  a  criminal  bar 
for  the  effects  both  of  their  general  and  particular  negligence* 
If  they  excite  expectations  which  they  cannot  fulfil,  or  neg- 
lect to  fulfil,  or  lay  claim  to  confidence  of  which  they  are  un- 
worthy, they  are  amenable  to  law  for  the  deaths  which  such 
omissions  of  due  and  requisite  diligence  may  occasion.  Lastly, 
if  a  man  practising  medicine  or  surgery,. but  not  possessing  a 
competent  professional  knowledge,  should  adopt  a  particular 
CQurse  of  treatment,  which  proves  fatal  in  a  particular  case, 
and  he  is  convicted  of  manslaughter  for  that  homicide,  it  may 
be  doubted  whether  a  repetition  of  the  same  mode  of  treat* 
ment,  attended  with  a  like  fatal  result,  might  not  evince  so 
strong  a  disposition  to  trifle  with  human  life,  and  so  great  a 


>  A  captain  of  a  steam  vessel  was  indicted  for  murder  at  the  Old  Bailey  under  the 
following  circumstances.  He  had  left  the  packet  of  which  he  had  the  care,  with  no 
other  person  in  charge  of  the  steam-engine  than  a  boy.  While  he  ^ras  absent,  in 
consequence  of  the  omission  of  some  act  necessary  to  the  working  of  the  machine, 
Uie  boiler  blew  up,  and  two  persons  on  board  were  killed.  The  juiy,  under  the 
direction  of  Vaughan,  B.,  returned  a  verdict  of  manslaughter  against  the  prisoner. 

*  "  The  law  in  these  cases  doth  not  require  the  utmost  cautioti  that  can  be  used  J 
it  is  sufficient  that  a  reasonable  precaution,  what  is  usual  and  ordinary  in  the  liks 
cases,  be  taken."    Foster,  264. 
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degree  of  rashness  or  disregard  of  consequences  known  to  be 
probable^  as  to  make  the  act  amount  to  murder.^ , 

Generally,  therefore,  it  may  be  said  that,  an  unintentional 
homicide,  done  in  the.  commission  of  .a  lawfid  act,  unless  ac- 
companied, with  carelessness  or  rashness,  is  excusable ;  and 
that  an  unintentional  homicide,  if  accompanied  with  careless- 
ness or  rashness,  is  murder  or  manslaughter,  according  to  the 
greater  or  less  degree  of  the  carelessness  or  rashness ;  such 
degrees,  hke  all  other  similar  questions,  being  incapable  of 
definition. 

Besides  those  unintentional  homicides  rendered  more  or 
less  criminal  by  the  greater  or  less  degree  of  negligence  in 
the  agent,  there  is  another  class  of  unintentional  homicides 
which  .the  law  has  made  criminal  on  other  grounds.  Where 
a  person,  doing  an  unlawful  act,  unintentionally  kills  a  man, 
although  under  other  circumstances  the  homicide  would  be 
excusable,  yet  it  shall  be  criminal,  in  a  greater  or  less  degree, 
according  to  the  complexion  of  the  illegal  act  about  which  he 
is  employed.  If  the  act  should  be  felonious,  the  homicide  is 
murder ;  if  less  than  felonious,  manslaughter.  Thusif  a  man- 
shoot  at  A.  and  kill  B.,  or  if  he  lay  poison  for  A.  which  is' 
taken  by  B.,  who  dies  in  consequence  of  it,  both  these  cases 
are  murder»  Homicide  unintentionally  and  accidentally  com- 
mitted by  a  poacher,  or  by  one  engaged  in  an  unlawful  or  dan- 
gerous sport,  is  only  manslaughter. 

All  criminal  homicides  done  intentionally  are  murder,  ex- 
cept where  the  slayer  had  previously  received  such  provoca- 
tion from  the  party  slain  as  immediately  led  him  to  commit 
the  act»  In  such  a  case  the  homicide  is  reduced  to  man-t 
daughter.  What  amount,  and  what  kind  of  provocation  shall 
be  held  sufficient,  how  soon  the  provocation  must  be  followed 
by  the  slaying,  how  circumstances  such  as  the  kind  of  weapon. 
Sic.  shall  operate  on  the  other  facts,  are  questions  frequently 
of  a  delicate  and  necessarily  of  an  indefinite  nature,  on  which 
the  distinction  between  murder  and  manslaughter  is  founded, 
and  which  do  not  belong  to  the  present  subject* 

It  will  be  observed  that  in  the  foregoing  remarks  no  use 
has  been  made  of  the  term. malice,  or  malice  aforethought, 

1  See  ante,  p.  121—132. 
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which  enters  into  the  legal  definition  of  murder.^  In  all  in- 
dictments for  that  crime^  it  is  averred  that  the  prisoner  did 
^'feloniously,  wilfully,  and  of  his  malice  aforethought/' kill^  &c. 
the  deceased.  This  averment  must  always  be  made,  even 
when  the  act  is  unintentional.  In  many  cases  however, 
where  the  murder  is  intentional,  no  malice,  in  the  common 
sense  of  the  word,  exists.  Malice,  however,  in  a  legal  sense^^ 
signifies  a  depraved  or  wicked  disposition,  generally »  or 
malus  animus ;  and  it  is  of  two  kinds,  viz.  express,  and  implied. 
It  is  said  to  be  express  where  it  really  exists ;  but  in  cases 
where  it  does  not,,  according  to  any  sense  of  the  word,  exist  at 
all,  it  is  said  to  be  implied,  that  is  to  say,  the  law  having  de*. 
termined  on  other  substantial  grounds  that  an  act  amounts  to 
murder,  then  implies  malice,  or  supposes  malice  to  exist 
(though  in  fact  it  does  not),  in  order  to  bring  the  ofiimce 
within  the  definition  of  murder.  It. is  needless  to  adduce 
instances  of  duels  in  which  persons  have  been  engaged  who. 
cannot  be  charged  either  with  a  particular  hatred  against 
their  antagonist,  or  with  ill-will  towards  mankind,  in  general, 
in  order  to  prove. that  malice  need  not  really  exist  in  all  cases 
of  murder  :^  because  the  term  ^^  implied  malice"  is  of  itself  a 

*  Murder,  says  Coke,  is  *'  when  a  person  of  sound  memory  and , discretion,  un* 
lawfully  killeth  any  reasonable  creature  in  being  and  under  Uie  king's  peace,  with 
malice  aforethmight,  either  express,  or  implied,"    3  Inst.  47. 

*  "  The  law  by  the  term  malice  in  this  instance  meaneth  that  the  fact  hath  been 
attended  with  such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked,  de- 
praved, malignant  spirit."  Foster,  256.  '*  I  believe  most,  if  not  all  the  cases 
which  in  our  books  are  ranged  under  the  head  of  implied  malice  will,  if  carefully 
adverted  to,  be  found  to  turn  upon  this  single  point,  that  the  fact  hath  been  at- 
tended wilh  such  circumstances  as  carry  in  them  the  plain  indications  of  an  heart 
ifegardless  of  social  duty,  and  fatally  bent  upon  mischief."  Ibid.  257.  "  The 
legal  sense  of  this  term  is  not  confined  to  a  particular  animosity  to  the  deceased; 
but  extends  to  an  evil  design  in  general,  a  wicked  and  corrupt  motive,  an  intention 
to  do  evil,  the  event  of  which  is  fatal."    3  Chitty's  Criminal  Law,  727. 

'  )  "  Frands  Smith  was  indicted  for  murder  at  the  Old  Bailey,  Jan.  13th,  1804. 
The  neighbourhood  of  Hammersmith  had  been  alarmed  by  what  was  supposed  to 
a  ghost.  The  prisoner  went  out  with  a  loaded  gun  with  intent  to  apprehend  the 
fierson  who  personated  the  ghost :  he  met  the  deceased,  who  was  dressed  in  white, 
and  unmediately  discharged  his  gun  and  killed  him.  Chief  Baron  Macdonald, 
Mr.  J.  Rookcy  and  Mr.  J.  Lawrence,  were  unanimously  of  opinion  that  the  facts 
amounted  to  the  crime  of  murder.  For  the  person  who  represented  the  ghost  was  only 
guilty  of  a  misdemeanour  (a  nuisance),  and  no  one  wpuld  have  had  a  right  to  have 
killed  him,  even  if  he  could  not  otherwise  have  been  taken.  The  jury  brought  in  a 
verdict  of  manslaughter,  but  the  court  said  they  could  not  receive  that  verdict ;  if 
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sufficient  proof  to  this  effect.  Implied  malice  not  only  need 
not  exist,  but  it  cannot  exist.  Malice  is  only  implied,  or 
feigned  to  exist,  because  it  does  not  exist.  Its  non*-existence  is 
the  very  reason  why  its  existence  is  imagined.^ 

Moreover,  if  the  meaning  of  malice  be  still  further  generalized 
by  taking  it  to  mean  nothing  more  than  that  state  of  mind  (as 
indicated  by  the  attendant  circumstances)  in  which  a  person 
committing  a  homicide  is  guilty  of  murder,  we  get  to  this,  that 
a  man  who  kills  with  malice  aforethought  is  guilty  of  murder, 
in  other  words  that  a  murderer  is  guilty  of  murder.  Accord- 
ing to  this,  which  is  perhaps  the  best  interpretation,  to  say 
that  a  murder  is  a  killing  with  malice  aforethought,  is  merely 
an  identical,  or  mther  a  verbal  definition.  .  The  law  of  murder 
must  turn  on  the  definition,  not  of  murder,  but  of  maKce;  if 
malice,  or  maUtia,  or  mains  animus,  or  whatever  may  be  the. 
term  employed,  is  understood  to  mean  that  state  of  mind  in 
which  a  man,  having  committed  a  homicide,  is!  chargeable 
with  the  guilt  of  murder.  The  question  is,  what  are  those 
indicationi,  and  symptoms  (of  which  Foster  speaks),  from 
which  the  existence  of  such  a  state  of  mind  may  be  inferred 
as  characterizes  murder,  or  distinguishes  it  from  all  other 
homicides.  It  might  be  convenient  to  give  a  common  name 
to  the  different  states  of  mind  in  which  murder  may  be  com- 
mitted :  but  a  more  inconvenient  name  than  malice,  or  a  more 
inaccurate  name  than  malice  (forethought,  could  scarcely  be 
devised. 


the  jury  believed  the  witnesses,  the  prisoner  was  guilty  of  murder ;  if  they  did  not 
believe  them,  they  must  acquit.  Upon  this,  tb^  found  a  verdict  of  guilty.  Sen- 
tence of  death  was  pronounced,  but  the  prisoner  was  reprieved."  Christian's  Note 
to  4  Bl.  Com.  201.  In  this  case  (which  according  to  our  law  was  clearly  murder) 
there  was  no  malice,  either  particular  or  general,  in  the  prisoner ;  there  was  not  in 
his  conduct  any  '*  symptom  of  a  wicked,  depraved,  malignant  sprit ;"  any  "  plain 
indication  of  an  heart  regardless  of  social  duty,  and  fatally  bent  upon  mischief ;" 
any  "  evil  design  in  general ;"  any  '*  wicked  and  corrupt  motive ;"  any  '*  inten- 
tion to  do  evil :"  on  the  contrary,  his  intention  was  to  do  good  ;  and  doubtless  he 
considered  himself  as  performing  a  meritorious  act,  and  running  a  risk  for.  the 
public  benefit.  By  an  erroi:  either  of  judgment  or  information  he  was  led  to  think 
that  the  means  which  he  employed  in  ejecting  this  useful  purpose  were  justifiable  ; 
and  for  the  consequence  of  this  error,  which  bears  a  near  resemblance  to  extreme 
rashness,  he  was  unquestionably  amenable  to  law  with  his  life. 

'  Implied  malice  seems  however  to  be  used  in  two  perfectly  distinct  senses,  viz. 
when  malice  is  htferred  froiA  the  act ;  and  when,  not  existing,  it  is  iupposed  to  exist. 
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if.  in  the  above  remarkfl  the  true  grounds  are  stated  on 
which  the  law. of  murder  is  fonnded^.the  termjna/tce^  which, 
serves  to  perplex  and.  ^[icnmber  the  rules  of  law,  and  gives, 
rise  to  the  most  mischievous  delusions  in  the  community: 
at  large,  may  be  discarded ;  and,  if  retained  in  practice  as  a 
formal  expression,^  or  an  immaterial  averment,  would  only  be 
added  when  the  homicide  had  been  ascertained  oni  its  real, 
grounds  to  be  murder*  It  is  perhaps  difficult  to  estimate  the 
mischief  caused  amoi^  ignorant  and  brutid  persons,  those 
very  persons  to  whom  a  knowledge  of  the  law  of  murder  is. 
most  necessary,  ^  by  the  persuasion  which  generally  prevails, 
that  a  previous  grudge  or  ill-* will  against  the  particular  indi- 
vidual slain,  or>  at  least  a  deliberate  and  intentional  slaying, 
ia  necessary  to  constitute  the  crime  of  murder.^  The  most 
frequent  warnings  and'  admonitions  from  judges  at  their 
periodical  visits^  are  not  sufficient  to  prevent,  even  those 
who  may  happen  to  be  present  from  relapsing,  into  thehr 
cemmoQ  notion  of  the  word  malice.  .^'  It  is.  certainly 
open/',  as  has  been  truly  said  in  reference  to  H\e  phrase- 
ology of  another  branch  of  political  science, — ^^  it  is  cer- 
tainly open  to  any  writer  to  define  a  term  which  he  intends 
to  use,  in  any  way  he  chooses.  But  if  he  departs  from  the 
<»rdinary  acceptation  of  the  word,  as  received  in  society,  he  is. 
certain  in  the  first  place  to  render  his  argument  more  or  less 
unintelligible  to  his  readers;  in  the  second,  he  is  almost 

'  In  the  same  manner  as  it  is  commonly  avened,  that  the  person  indicted  for 
murder  was  "  mored  and  seduced  by  the  instigation  of  the  devil." 

s  That  this  misconceptioh  of  the  meaning  of  maUce  in  cases  of  homicide  is  not 
confined  to  ill-infonned  persons,  or  inaccurate  thinkers,  inay  be  sieen  from  the  fol- 
lowing passage,  which  occurs  in  the  most  remstrkable  work  of  -a  writer  singularly 
free  from  the  contagion  of  popular  errors.  Dr.  Whately,  in  his  EUments  of  Logic, 
after  shewing  that  some  natural  species,  when  their  real  characteristic  or  differentia 
cannot  be  directly  known,  are  recognised  by  certain  marks  or  indications  of  that 
characteristic,  adds  the  following  note :  — 

"  There  are  a- few,  and  but  a  few,  pther  species  to  which  the  same  observations 
will  in  a  great  degree  apply ;  I  mean  in  which  the  differentia  which  wMtitute*  the 
species,  and  the  mark  by  which  the  species  is  hnown^  are  not  the  same ;  B,g,*  Mur- 
dfcry'  the  differentia  of  which  is,  that  it  be  cotemitted  '  vrith  malice  aforethought.^ 
This  cannot  be  directly  ascertained ;  and  theiefore  we  distinguish  a  murder  from 
any  other  homicide  by  circumstances  of  preparation,  &c.,  which  are  not  in  reality 
the  differei^,  but  indications  of  the  differentia ;  t.  «•  grounds  for  concluding  that 
the  malice  did  exist."  p.  ^63.  n. 

In  these  remaiks  the  word  maUee  is  evidently  used  in  its  ordinary  sense. 
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eqxiaUy  «uie  tp  puztsle  hunsdf,  and  confuBe  kit  iea90iiii^, 
by  eroployiDg  the  term  at  one  time  tbiougb:  habit«  ja  its  oidn 
nary  meaning,  and  at  another  in  the  different  een«e  to  whichr 
he  has  conventionally  applied  it/'  ^  A  remarkable  instance 
of  the  jhcility  with  which  persons  acquainted  with,  the 
scientific  meaning  4^  a  word  may  slide  into  its  commoor 
usage/  is  afforded  by  the  term  in  question.  The  legal  ex-^ 
planation  of  malice  is  inconsistent  with  the  very  word  with 
which  in  the  definition  of  murder  and  in  all  indictoients  foe 
that  crime  it  is  invariably  coupled.  The  criterion  or  test  of 
murder  is  not ''  malice"  simply,  but  ^'  malice  aforethought**  or 
''  prepense.*'  If  malice  is  interpreted  to  be  a  grudge,  dislike^ 
or  hatred  against  an  individual,  it  may  properly  be  said  to  bs 
aforethought;  the  particular  sentiment  of  ill^-wiU  may  have 
been  previously  conceived  in  the  mind.  But  a  generally  bad 
frame  of  mind,  or  evil  disposition  towaids  mankind  at  large^ 
cannot,  ac^eording  to  the  common  meaning  of  words,  be  said  to 
be  ^forethought ;  a  general  moral  habit  or  temperament  may 
pre-exist  in  the  mind,  but  to  affirm  that  it  is  aforetkouglU  or 
prepense,  is  to  assert  a  proposition  which  cannot  be  called 
false,  only  because  it  is  devoid  of  meaning. 

There  is  one  other  branch  of  the  criminal  law  connected 
with  the  law  of  homicide,  which  may  properly  be  considered 
together  with  it.  It  is  contained  in  the  foUewing  two  flec- 
tions of  the  statute  9  G.  4.  c.  31. 

S.  1  h  "  And  be  it  enacted.  That  if  any  person  unlawfully 
and  maliciously  shall  administ^  or  attempt  to  administer  to 
any  person,  or  shall  cause  to  be  taken  by  any  person,  ainy 
poison  or  other  destructive  thing,  or  shfdl  unlawfully  and 
maliciously  attempt  to  drown,  suffocate,  or  strangle  any  per* 
son,  or  shall  unlawfully  and  maliciously  shoot  at  any  person, 
or  shall,  by  drawing  a  trigger,  or  in  any  other  manner  at- 
tempt to  discharge  any  kind  of  loaded  arms  at  any  person^ 
with  intent,  in  any  of  the  cases  aforesaid,  to  murder  such 
person,  every  such  offender,  and  every  person  counselling 
aiding,  or  abetting  such  offender^  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  suffer  death  as  a  felon.'' 

>  Quarterly  Review,  No.  87.  |>.  9. 

'  Heooe  Foster,  in  hia  "  Diicoane  pf  Honucide/*^  generally  uses  the  Latin  won! 
malitia,  in  order  to  prevent  himself  or  his  readers  nnconsciously  sliding  into  thu 
common  use  of  its  English  derivative. 
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'  S.  12,  ''  And  be  it  enacted^  That  if  any  persop  unlawfully 
and  maiiciouBly  shall  shoot  at  any  person^  or  shall^  by  draw- 
ing a  trigger,  or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or  shall  unlawfully 
and  maliciously  stab,  cut,  or  wound  any  person  with  intent,  in 
Any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  disable  such 
person,  or  to  do  some  grievous  bodily  harm  to  such  person,  or 
i^ith  intent  to  resist  or  prevent  the  lawful  apprehension  or 
detainer  of  the  paily  so  offending,  or  of  any  of  his  accom- 
plices, for  any  offence  for  which  he  or  they  may  respectively 
be  liable  by  law  to  be  apprehended  or  detained,  every  such 
offender,  and  every  person  counselling,  aiding,  or  abetting 
such  offender,  shall  be  guilty  of  a  felony,  and  being  convicted 
thereof,  shall  suffer  death  as  a  felon.  Provided  always,  that 
in  case  it  shall  appear  on  the  trial  of  any  person  indicted  for 
any  of  the  offences  above  specified,  that  such  acts  of  shooting 
6r  attempting  to  discharge  loaded  arms,  or  of  stabbing,  cut- 
ting, or  wounding  as  aforesaid,  were  committed  under  such 
circumstances,  that  if  death  had  ensued  thereupon,  the  same 
would  not  in  law  have  amounted  to  the  crime  of  murder,  in 
every  such  case  the  person  so  indicted  shall  be  acquitted  of 
felony." 
*    Upon  these  enactments  two  remarks  arise. 

1.  That  the  various  acts  enumerated  in  s.  11. -viz.  attempt- 
ing to  poison,  drown,  suffocate  or  strangle,  or  shooting  at,  or 
attempting  to  shoot  at,  any  person,  must,  in  order  to  be 
capital  offences,  be  done  with  an  intent  to  murder;  and 
that  the  acts  enumerated  in  s.  12.,  viz»  shooting  at,  or  at^ 
tempting  to  shoot  at,  or  stabbing,  cutting,  or  wounding  any 
person,  must,  in  order  to  be  capital  offences,  be  done  with 
intent  to.  maim,  disfigure,  disable,  or  to  do  some  grievous 
bodily  harm,  or  to  resist  a  lawful  apprehension.  If,  there-, 
fore,  a  man  give  poison,  without  intent  to  murder,  or  wound 
without  intent  to  do  grievous  bodily  harm,  but.  under  such 
circumstances,  that  if  death  followed,  it  would  be .  murder, 
either  from  gross  negligence,  or  because  the  slayer  was  com- 
mitting a  felony,  the  case  does  not  fall  within  the  statute, 
which  is  confined  to  intentional  acts.  The  statute  only  ap- 
plies to  such  cases  as  would  be  murder  if  death  ensues ;  but 
all  cases  which  would  be  murder  if  death  ensues,  are  not 
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« 

comprised  in  the  statute.  Thus^  if  a  man  administers  a 
poisonous  substance  to  another  with  intent  to  annoy  him^ 
and  which  does  him  grievous  bodily  harm ;  or  if  a  coachman 
being  warned  of  the  danger^  drives  over  a  person^  and  dis- 
ables him^  but  without  intending  to  harm  him;  these  acts, 
which^  if  death  ensues,  would  be  murder,  are  not  within  the 
above  enactments. 

2.  That  the  9  Geo.  4.  0.31.  contains  no  provision  in  case 
the  injuries  mentioned  in  s.  11  &  12.  should  have  been  inflicted 
under  such  circumstances^  that  if  death  ensued,  the  crime 
would  be  only  manslaughter.  However  grievous  the  bodily 
harm,  the  offender  can  in  such  a  case  be  only  indicted  and 
punished  as  for  a  common  assault.  It  is  much  to  be  lament- 
ed, that  this  chasm  in  our  criminal  law  was  not  supplied  in 
the  late  act,  as  cases  of  this  nature  often  occur,  and  there  is  no 
reason  to  suppose,  that  persons  intending  to  commit  man- 
slaughter, fail  of  their  purpose  less  frequently  than  those 
intending  to  commit  murder.^ 

L. 

1  The  following  case  is  extracted  from  the  Standard  newspaper  of  March  2lst, 
1831;  — 

LENT  ASSIZES,  STAFFORD,  Maech  19. 

Andrew  Downing  was  charged  with  cutting  William  Williamson,  with  intent  to 
murder  him. 

William  Williamson  —  I  am  a  chair-maker.  On  the  22nd  of  September  I  was 
at  the  Roebuck  at  Checkley.  I  was  in  company  with  a  person  named  Newham. 
The  prisoner  was  there,  and  there  was  a  dispute  about  a  jug  of  ale  between  the 
pnsoner  and  Newham.  The  prisoner  knocked  Newhani  off  his  chair  with  his  fist, 
-and  fell  upon  him  and  bit  him  on  the  cheek.  He  also  got  Newham's  finger  into 
bis  mouth  and  bit  that.  I  took  him  off  Newham,  and  the  prisoner  then  threw 
three  jugs  and  three  glasses  at  Newham.  The  prisoner  after  this  got  the  tongs 
in  one  hand  and  the  poker  in  the  other,  and  struck  me  three  times  ~  once  on 
the  head.  I  was  quite  giddy,  and  I  sat  on  a  chair  with  my  head  bleeding.  The 
prisoner  sat  down  and  pulled  out  a  knife  from  his  pocket,  and  struck  it  at  the 
s<Hreen.  It  was  a  table-knife.  Newham,  upon  this,  ran  out  to  fetch  the  con- 
stable, and  was  outside  of  the  house,  passing  the  window,  when  the  prisoner 
dashed  his  hand  through  the  glass  of  the  window,  and  cut  Newham  with  the 
knife.  I  interfered,  and  the  prisoner  made  a  cut  at  me  with  the  knife.  1  gave 
him  a  blow,  and  he  made  another  stab  at  me,  and  my  head  struck  against  a  cup- 
board. The  prisoner  then  gave  me  three  stabs  with  the  knife  on  my  left  side. 
The  prisoner  was  toxicaied  a  little,  but  was  not  downright  drunk.  He  was  much 
irritated. 

Mr.  Justice  Patteson —  The  prisooer  must  be  acquitted.  If  death  had  ensued, 
this  would  only  have  been  a  manslaughter!  though  a  very  bad  one*  *-  Verdict, 
Not  Guilty. 


K 

B 

m 


I 


J 

Cm 

1 


•s 

I 


H 

H 


'I 


•s 

1. 

>* 

n 

(3 

» 

^ 

c 

1^ 

V 

•a 

i^ 

§ 

o 

0) 

a 

1 

FN 


dQ 


S 


rH  c4eo 


09 

§ 

SB 


rf 
^ 


a 


V-. 


I 


I 


6' 3 
a 


e« 


«  — 


^1 


0« 


o  ^ 

ill 


o     * 

A]   8 


09 


^1 


bo 

•a 


.a 


.a  I 

II 
g 


■I  I 

II 

1* 


ill' 

Ill 
.  c« 


.a 


1^ 


I 

J 


376 


ART.  V ON   THE  ADMISSIBILITY    OF   PAROL  ITVIBSNCE   US 

EQUITY   TO    DISCHARGE   AGREEMENTS   IN    WRITING    RE- 
SPECTING  LAND. 

A  wRiTBR  to  whom  the  legal  profession  is  indebted  for  sere* 
works  of  great  utility^  thus  introduces  his  brief  notice^  of  the 
subject  to  which  we  have  now  to  direct  the  attention  of  our 
readers :  ''  The  rule  of  law  is,  nihil  tarn  conveinens  est  naturaH 
tequitati  unumquodque  dissohi  eo  ligandne  quo  Ugatum  est;  and 
therefore,  in  general,  an  agreement  in  writing  cannot  be  con* 
trolled  by  averment  of  the  par);ie8^  as  it  would  be  dangerous 
to  admit  such  nude  averments  against  matters  in  writing.^ 
This  was  an  imperative  rule  previously  to  the  statute  of  frauds ; 
and  the  statute  required,  that  '  all  agreements  upon  any  con* 
tract  or  sale  of  lands,  Scc.^  should  be  in  writing/  Now,  as 
Lord  Hardwicke  observed,  an  agreement  to  waive  a  purchase 
contract,  is  as  much  an  agreement  concerning  lands  as  the 
original  contract ;'  notwithstanding  which,  it  is  universally 
considered,  that  an  agreement  in  writing  concerning  land  may 
be  discharged,  although  it  cannot  be  varied  by  parol.*' 

From  this  passage  it  is  to  be  inferred,  that  the  learned 
author  considers  the  general  opinion  on  this  point  to  be  incon- 
sistent with  the  rule  of  law  to  which  he  refers,  and  with  the 
requisitions  of  the  Statute  of  Frauds.  Indeed,  he  shortly 
after  expresses  his  opinion,  that ''  Whether  an  absolute  parol 
discharge  of  a  written  agreement,  not  followed  by  any  other 
agreement  upon  which  the  parties  have  acted,  can  be  set  up 
even  as  a  defence  in  equity,  seems,  questionable.''  To  this 
question,  we  shall  confine  ourselves  ;  it  seems  in  effect,  to  in* 
Tolve  all  that  is  generally  meant  by  the  proposition,  that  such 
ati  agreement  may  be  discharged  in  equity  by  parol  evidence. 
It  must  be  allowed  that  the  general  opinion,  (in  the  form 
given  to  it  by  Sir  Edwahl  Sugden,)  namely,  that  parol  evi- 
dence can  operate  to  the  extent  of  altogether  annulling  an 
agreement,  which  it  cannot  effect  to  the  less  extent  of  intro- 

>  Sugden  on  Vendors,  137.  8t1i  Ed.  <  5  Co.  25«  b.    3  Lev.  234. 

a  2  Eq.  Ca.  Abr.  33. 
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duciDg  a  variation,  has  a  paradoxical  appearance.     In  order^ 
therefore^  to  prevent  misapprehension  as  to  the  real  question 
at  issue^  it  may  be  proper  to  remark^  that  although  a  court 
of  equity  will  not,  any  more  than  a  court  of  law,  enforce  an 
agreement  with  a  variation,  which  can  only  be  proved  by  pa- 
rol evidence ;  it  is  not  thence  to  be  concluded,  that  for  no 
purpose  will  equity  admit  parol  evidence  to  prove  that  terms 
expressed  in  writing  have  beein  in  some  manner  varied  by  the 
parties  to  the  contract.     It  is  certain,  (as  we  shall  presently 
shew,)  that  where  one  party  to  a  .contract  in  writing,  sues  in 
equity  for  a  specific  performance,  according  to  the  written 
terms,  the  other  party  may  adduce  parol  evidence  to  show, 
not  only  an  omission  by  fraud  or  mistake,  but  that  a  variation 
has  been  subsequently  agreed  upon,  and  ^*  if  it  be  proved  to 
the  satisfaction  of  the  court,  and  be  such  a  variation  as  the 
court  will  act  upon,"^  specific  performance  of  the  written  agree- 
ment will  then  be  altogether  refused.     If,  therefore,  we  have 
regard  to  this  course  of  procedure  in  equity ;  if,  in  other 
words,  we  do  not  lose  sight  of  the  difference  between  the 
nature  of  the  case,  necessary  to  enforce,  and  of  the  case  which 
may  suffice  to  resist  the  performance  of  contracts,  it  will  ap- 
pear that  there  is  no  real  inconsistency  in  the  opinion,  that 
*^  an  agreement  in  writing  may  be  discharged,. although  it 
cannot  be  varied  by  parol." 

With  respect  to  the  rule«of  law,  that  an  obligation  can  only 
be  diissolved  by  matter  of  equal  force,  it  should  be  remem- 
bered, that  "  agreements  not  by  specialty,  whether  written  or 
unwritten,  are  classed  on  the  same  level,  and  denominated 
agreements  by  parol ;  there  is  no  such  third  class  recognized 
by  the  law  of  England,  as  contracts  in  writing  not  nndej^ 
seal ;  if  they  are  merely  written,  and  not  specialties,  they  are 
called  parol  (or  more  properly,  simple)  contracts.  It  follows^ 
therefore,  that  to  admit  evidence  of  an  unwritten  agreement 
for  the  purpose  of  showing  an  abandcHiment  or  discharge  of 
a  previous  written  agreement,  would  not  be  to  dissolve  the 
agreement  by  matter  of  an  inferior  nature."  ^  Moreover,  that 
argument  goes  to  prove  too  much  ;  for,  not  to  cite  other  in^ 


>  Sugden  on  Vendors,  &c.  142. 

*  Phillipps  on  Evidence,  chap;  10.  sec.  2. 
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stances  of  cQi9m<m  occurrence  in  equity,  the  fact^  that  in  cases 
ef  ^armnce  parol  evidence  is  admissible^  by  way  of  defence  to 
suits  for  enforcing  the  specific  performance  of  agreements,  of 
itself  shews,  that  in  equity  at  leasts  nude  averments  may  for 
some  purposes  be  admitted  against  matter  in  writing.  It  may 
be  saidi  that  there  is  a  difference  between  proving  a  variance 
and  a  di«charge,  but  it  is  a  difference  in  degree  only ;  for  to 
the  extent  of  the  variation  proved,  the  original  contract  is  at 
-an  end«.  liOjd  Hardwicke,  at  the  time  of  pronouncing  upon 
the  case  ^  referred  to  by  Sir  E.  Sugden,  certainly  seems  to 
have  thought  (though  there  was  no  occasion  to  determine  the 
point),  that  the  Statute,  of;  Frauds  requires  "  That  all  con- 
tracts and  agrjeements  conperning  land  should  be  in  writing ; 
and  that  an  agreement  to  waive  a  purchase  contract  is  as  much 
an  agreement  concerning  land  as  the  original  contract."  Al- 
lowing every  possible  force  to  the  latter  proposition,  we  may 
confidently  affirm,  that  his  Lordship  was  mistaken  as  to  the 
application  of  the  Statute  of  Fmuds  to  this  question.  That 
ao  accurate  and  acutc^  a  writer  as  Sir  £.  Siugden  should  have 
adopted  that  erroneous  construction  4»f  the  statute,  as  a  ground 
for  objecting  to  the  established  opinion  on  this  question,  is  yet 
more  extraordinary.  The  words  of  the  statute,  are  these : 
f  No  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  any  contract  or  sale  of  lands, 
^.,  unless  the  agreement  upon  whkh  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writiQg,  and 
signed  by  the  party  to  be  charged,  therewith,  or  some  other 
person,  thereunto  by  him  la?yfully  authorized."  ^  The  follow- 
ing comment  of  Lord  Redesdale  on  these  words,  seems  to  us, 
to  place  the  right  construction  of  them  in  a  jrexy  clea^*  ppiat 
of  view :  "  No  person  shall  be  charged  with  the  execution  of 
an  ^agreement  who  has  not  either  by  himself^  or  his  agent, 
signed  a  written  agreement ;  but  the  statute  does  npt  say,  that 
Jf'  a  written  agreement  is  signed,  the  .same  exception  shall  not 
hold  to  it  that  did  before  the  statute^  The  statute  does  not  say 
that  a  written  agreement  shall  bind,  but  that  an  unwritten  agree- 
ment  shall  not  bind."  ?    Si^  W.  Gr^nt,  also  has  said, "  The  Sta- 


^  BuckhoBse  v.  Crossby,  2  Eq.  Ca.  Abr. jdS^ 
'  29  Cha.  2.  c.  3.  sec.  4.  .3  clinan  v.  Cooke,  1  Scho.  &  Lef.  39. 
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tute  6f  Frauds  hm  h6t  altered  the  mtuatidn  of  a  ddendant, 
iigainst  whom  a  s'pedific  performance  is  prayed.  A  defendatit 
in  such  a  case^  may  give  the  same  evidence  now^  which  he 
might  haVe  given  before."  *  l^ethaps  the  origin  of  this  doubt, 
kA  to  the  admissibility  of  parol  evidence  to  show  the  complete 
Annulment  of  a  written  contract,  may  be  traced  to  the  cir- 
(^umstanc^^  that  in  this  case,  the  miiid  of  the  lawyer  is  more 
forcibly  struck  with  the  violation  of  that  sanctity,  which  (from 
the  force  of  merely  technical  itiles,)  we  are  in  the  habit  of 
ascribing  to  the  formal  evidences  of  contracts.  For  the  proof, 
and  for  the  codstroction  of  contracts  in  those  cases,  wherdn 
writing  is  required  by  the  legislature,  we  are  confined  to  the 
document  in  which  the  contract  is  expressed  ;  and  thus,  Iby  a 
Veiry  natural  process,  we  come  to  regard  the  document  as  the 
contract  itself;  loi^ng  sight  of  the  fact,  that  the  contract,  with 
all  the  rights  and  duties  arising  out  df  it,  exists  independently 
bf  that  memorial,  which,  for  stated  purposeis,  the  iegislature 
has  prescribed.  *'  Mihi  apertiim  videtur  ni  aliud  ©onvenerit, 
credendum,  scripturam  adhiberi,  ut  moiiumentum  eohtfaeftili^, 
noh  ut  substantias  ejus  partem."*  But  althbugh  the  means 
of' proof  prescribed  fofr  our  fi(d  option  are  to  be  observed  so  far 
ais  they  extend,  the  end  is  not  to  be  sacrificed  to  the'mea;ns. 

We  are  led  by  fliis  consideration  to  advert>  in  st>me  degree, 
to  the  difference  iti  the  iiatui^  of  the  legal  and  iht  equitable 
jurisdictions.  In  ah  enlarged  and  phtlosopliical  view  of  the 
sulgect,  these  jurisdictions  will  certairdybe  found  to  drfi^er 
rather  in  their  modes  of  procedure  than  in  the  ends  they  have 
tn  view.  The  principles  upon  which  equity  proceeds  in  sup- 
plying the  deiFects  of  comriion  law,  and  in  correcting  its  rigour 
or  injustice,  are,  it  must  be  allowed,  the  same  as  those  to 
Which  the  law  pix)fesses  to  have  regard ;  namely,  '*  That 
where  there  is  a  right  it  ought  to  be  made  effectual ;  and. 
That  for  weiy  wrong  there  ought  to  be  a  remedy."  *  But 
those  objects  are  held  forth  more  prominently  to  view  in  the 
equitable  system ;  and  the  course  which  is  there  taken  to  the 

*  ClaAe  V.  Grant,  14  Ves.  524. 

>  Grotitts,  lib.  2.  cap.  16.  s.  30.  So  the  doctrine  of  the  Civil  Law  was  :  '«Si 
res  gesta  sine  literarum  quoque  consignatione,  veritate  factum  suum  praebeat,  non 
ideo  minus  valebit  quod  instramentum  nullum  de  ea  intercessit.''  Dig.  1. 22.  tit.  4. 
See  also  Treat.  Equity,  b.  6.  c.  2.  s.  3. 

*  Karnes'  Principles  of  Equity,  book  I.  part  1. 
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attainment  ^  them^  that  is,  to  give  a  practical  application  to 
the  principles  of  universal  justie^e,  is  bolder  and  more  direct. 
Hence,  as  has  been  said  by  a  great  judge  in  equity/  **  AL*- 
tfiou^,  in  general,  die  rules  of  evidence  are  the  same  in 
courts  of  equity  a^  in  court*  ^  law,  yet  in  the  application  of 
those  rules»  dtrersittes  must  iiecessarily  arise  from  the  diffcr- 
CRt  modes  of  proceeding  in  the  two  jurisdictioos/'  In  tfie 
exercise  of  their  peculiar  jurisdiction  relative  to^  the  specific 
perforaumoe  of  contracts,  the  proceedings  of  the  courts  of 
e<|idty  «tt  ngokted  by  regard  to  the  actual  circumstances  of 
tibe  case.  They  do  not  therefoie,  unless  £ettered  by  tiie  posi^ 
tire  restrictions  of  the  legisjatare,  reject  any  means  of  ascer- 
taining whether  their  interference  be  necessary,  for  the  purpose 
of  adnunistering  subatantial  justice,  and  whether  the  party 
aeeldag  their  interposition  be  entitled,  regard  being  had  to 
his  own  oonduct,  to  chum  it.  ^  "  The  court  mui^  be  satisfied, 
that  under  all  the  cireumstances  it  is  equitable  to  give  more 
ndief  than  the  plaintiff  can  have  at  law;''  ^  and  it  is  a  maxim 
of  equity  that  **  he  thai  hath  done  iniquitj/  shall  not  have 
e^kyJ'  ^  Sir  Williaaa  Gkant  ^  has  observed,  that  ''  by  the 
rule  of  law  independent  of  the  statute,  parol  evidence  cannot 
be  received  to  contradict  a  written  agreeipent.  Thus  stands 
die  rale  of  law.  But  when  equity  is  called  upon  to  exercise 
its  peculiar  jurisdiction  by  decreeing  a  specific  performance, 
ilie  party  to  be  diarged  is  let  in  to  ahow,  that  under  the  cir- 
eumstances the  plaintiff  is  not  entitled  to  hav«  the  a^eement 
apecifically  perf<»med ;  and  there  are  nxany  cases  in  which 
parol  evidence  of  such  circumstances  has  been  admitted*^' 
And  in  another  case,^  the  fiame  learned  judge  said,  '^  U  has 
been  ruled  that  it  is  iiot  open  to  a  plaintiff  to  «iipply  or  correct 
a  term  of  a  written  agreemaptt  by  parol ;  but  it  ha^  joev^ 
been  determined  that  a  defendant  cannot  set  up  a;  parol  agyeer 
ment  in  opposition  to  a  party  who;,  iiaving  entered  into  it, 
aeeks  to  have  a  writtcin  agreemsnt  specifically  perforated  in- 

^  Sir  W.  Grant,  Wood  y.  Strickland,  2  Mer»  464. 

'Moitlock  y.  Bnller,  10  Yes.  292;  and  see  5Ves.734;  7Ve8.d$;  13  Yes. 
37.  332 ;  1  Y.  &  B.  627 ;  1  Mad.  9  ;  1  B.  &  B.  69. 
*  Lord  Eldon,  6  Yes.  338.  *  Fiancis's  Maxims  of  Equity,  1. 

»  Woollam  y.  Heara,  7  Yes.  218.  •  Clarke  v.  Giant,  14  Yes.  524. 

c  c  2 


386  Parol  Evidence. 

dependently  of  it."  Sir  Thomas  Plumer  also  has  held  ^  that 
though  the  subject  and  import  of  the  written  contract  are 
clear,  so  that  there  is  no  necessity  to  resort  to  evidence  for  its 
construction,  yet  if  the  defendant  can  shew  any  circumstances 
dehors,  independent  of  the  writing,  making  it  inequitable  to 
interpose  for  the  purpose  of  a  specific  performance,  a  court  of 
equity  having  satisfactory  information  upon  that  subject  will 
not  interpose. 

That  the  admission  of  parol  evidence  of  subsequent  cir- 
cumstances affecting  in  conscience  the  rights  of  the  parties 
to  the  written  agreement,  does  not  in  fact  contravene  the  rule 
of  law  that  an  agreement  in  writing  cannot  be  varied  by  parol^ 
will  further  appear  from  the  observations  of  Lord  Thurlow,  in 
Rich  V.  Jackson.^  **  It  is  impossible  to  admit  any  deviation 
from  the  rule  at  law.  That  confines  the  whole  to  the  written 
agreement,  and  does  not  admit  that  ta  be  varied  by  any  evi- 
dence of  the  conversation  or  conduct  of  the  parties.  That 
rule  will  not  affect  the  case  of  a  subsequent,  distinct,  colla- 
teral, agreement;  but  the  evidence  which  I  havo  heard,  and 
ought  not  to  have  heard  in  this  case,  is  evidence  of  what 
passed  at  the  time  of,  and  prior  to,  the  written  agreement." 

The  principle  upon  which  evidence  of  extrinsic  circum- 
stances ef  this  nature  has  been  received,  is  very  comprehen- 
sive. Equity,  we  have  seen,  will  not  exert  its  powers  in  fa- 
vour of  one  who  seeks  to  enforce  the  performance  of  a  contract 
according  to  the  written  terms,,  having  himself  departed  from 
some  of  those  terms.  ''  The  whole  agreement  is  to  be  taken 
together,  and  the  whole  must  be  executed  or  abandoned ;" ' 
but  to  execute  the  whole  under  such  circumstances  would  be 
to  administer  injustice.  The  same  principle  strictly  applies 
to  the  case  in  which  the  parties  to  the  written  contract  have 
unequivocally  shown  an  intention  to  release  each  other  totally 
from  the  obligation  they  have  incurred.  The  "  iniquity"  of 
attempting  to  enforce  a  contract  which  the  party  suing  knows, 
to  be  morally  at  an  end,  is  even  greater  than  in  the  former 
case.  It  would  be  strange,  therefore,  that  evidence  which  is 
admissible  to  show  that  the  suitor  is  not  entitled  to  all  that 

>  (Clowes  V.  HiggiMon,  1  Vea.  &  Bea.  627.        «  4  Bro.  C.  C.  614.    6  Yes.  333. 
'  Loid  EldoD,  Marq.  Townsend  v.  Stangroom,  6  Ves.  328.' 
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he  claims^  should  be  rejected  where  the  purpose  of  its  pro* 
duction  is  to  show  that  he  has  no  *'  right  which  ought  to  be 
made  effectual."  ^  In  the  first  case^  to  be  met  with  bearing 
upon  this  pointy  the  precise  question  arose  and  was  decided. 
The  single  point  was,  whether  an  agreement  in  writing  made 
since  the  statute  of  frauds,  might  be  discharged  by  paroU 
The  lord  keeper  held  that  it  might,  and  therefore  dismissed 
the  billy  which  was  brought  to  have  the  agreement  executed 
in  specie* 

In  Buckhouse  v.  Crosby,®  the  bill  was  brought  by  a  pur- 
chaser for  a  specific  performance  of  a  written  agreement ;  the 
defence  was,  that  the  contract  had  been  discharged  by  parol ; 
and  Goman  v.  Salisbury,  was  relied  on.  Lord  Hardwicke 
decreed  for  the  plaintiff,  declaring,  that  through  he  would  not 
isay  that  a  contract  in  writing  would  not  be  waived  by  parol, 
yet  he  should  expect  in  such  a  case  very  clear  proof,  and  the 
proof  in  the  present  case  he  thought  very  insufficient  to  dis- 
charge a  contract  in  writing.  It  was  upon  this  occasion,  that 
Lord  Hardwicke  expressed  the  doubt,  to  which  we  have  before 
adverted,  how  far  parol  evidence  can  be  received  consistently 
with  the  terms  of  the  Stat,  of  Frauds.  In  another  case,  how- 
ever, his  lordship  gave  a  more  decided  opinion ;  and  it  will  be 
seen,  that  he  applied  to  this  point  the  same  principle  of  adju<- 
dication  which  is  observed  with  regard  to  the  variation  of 
written  contracts.  He  stated  it  to  be  ^'  certain,  that  an  inteirest 
in  land  could  not  be  parted  with,  or  waived  by  naked  parol, 
without  writing;  yet  articles  might  by  parol,  be  so  far  waived, 
that  if  the  party  came  into  equity  for  a  specific  execution, 
such  parol  waiver,  would  rebut  the  equity  which  the  party 
before  had,  and  prevent  the  court  f\*om  executing  them  speci- 
fically." The  following  case  of  Legal  v.  Miller,*  and  the  sub- 
sequent comment  upon  it  by  the  judge  (Sir  John  Strange), 
who  decided  it,  are  strongly  illustrative  of  this  principle.  An 
agreement  in  writing  was  made  fbr  taking  a  house  at  32/. 
per  annum  ;  the  owner  engaging  to  put  the  house  in  repair. 
Subsequently  it  was  found  not  to  be  worth  while  merely  to  re- 
pair the  house,  and  therefore,  without  alteration  of  the  written 

t  Lord  Karnes,  ub.  sup^  '  Goman  v.  Salisbury,  1  Vern.  240, 

»  %  Eq.  Ca.  Abr.  32.  }  2  Ves.  Sen.  299. 
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agreeoieiit  the  heme  yksLS  puUed  down  wiih  the  cC^nsent  of  thu 
tenarit  otid  rebuilt,  the  tenant  agreeing  (by  parol)  to  add  8L 
to  the  rent  originally  agreed  upon.    The  tenant  then  brought 
a  bill  for  ispecific  performaiice,  to  have  his  lease  on  the  foot 
of  the  written  agreement,  to  pay  only  the  32L  rent    The 
defeiidaiit,  by  his  answer,  set  up  the  parol  agreemait.    The 
master  of  the  roOs,  in  giving  judgment,  said,  '^  The  single 
question  being  here,  whether  the  court  should  decree  &  spe* 
cific  performance  of  the  agreement  the  plaintiff  insists  upon, 
and  being  satisfied  from  the  parol  evidence  that  it  should  not, 
the  court  must  dismiss  the  bill."    In  a  subsequent  case/  the 
same  learned  judge  thus  expressed  himself:  ^'  On  a  bill  for 
specific  performance  of  a  written  agreement,  the  defendant 
may  insist  it  has  been  since  discharged  merely  by  parol  between 
the  parties ; .  and  that  defence  will  be  received,  1  Ver.  240. 
(Goman  v.  Salisbury),  on  which  authority  chiefly.  Legal  v. 
Miller  was  determined;  where  I  admitted  the  evidence  of^ 
fered."    In  several  cases  (the  circumstances  of  which  it  is 
uimeces^ary  to  detail)  we  find  the  court  adverting  to  the 
question,  whether  or  no  the  subsequent  transactions  amount 
to  a  varifition,  or  a  waiver  of  the  written  agreement ;  and 
whether  to  a  waiver  of  part,  or  of  the  whole  agreement.  Thus 
in  Jordan  V.  Sawkins,^  where  the  bill  was  for  a  specific  per- 
formance of  an  agreement  as  subsequently  varied  in  some 
respects  by  parol,  Lord  Thurlow  said,  ^*  If  the  second  agree- 
ment had  beep  th^t  the  lease,  &c.  it  would  do ;  because  it 
would  be  no  variation,  but  only  a  waiving  of  part.     But  as  it 
is,  the  plaintiffs  must  go  upon  their  old  agreement"^    So  in 
Robson  V.  CoUins,^  (a  suit  for  the  specific  performance  of  an 
agreement  to  grant  a  lease  to  the  plaintiff,)  it  was  contended 
on  the  part  of  the  defendant,  that  the  acts  of  the  parties 

>  Pitcairne  v.  Ogboume,  2  Ves.  375.  ^  1  Ves.  Jun.  404. 

'  It  will  be  observed  that  in  this  case  the  parol  evidence  was  adduced  fty  the 
plaintijf;  but  we  apprehend  that  as  regards  the  question  of  discharge,  this  circum- 
stance is  rather  favorable  than  otherwise  to  our  argument ;  for  if  it  be  allowable 
to  a  plaintiff  to  shew  a  waiver  of  part,  ci  fortiori  must  it  be  ao  to  a  defendant,  against 
whom  a  strict  performance  of  the  terms  of  the  agreement  is  sought  to  be  inforced. 
And  if  he  may,  in  opposition  to  such  a  claim,  shew  a  waiver  of  part  of  the  agreement, 
why  should  he  not  of  the  whole  1  Our  object,  however,  in  citing  this  case,  is  simply 
to  she^  that  a  court  of  equity  recognizes  a  waiver  by  parol. 

4  7  Ves.  130. 
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showed  that  the  agreement  was  waived.  No  application,  it  was 
said,  had  been  made  after  the  first  refusal  to  execute.  Lord 
Eldop,  after  commenting  upon  the  conduct  of  the  parties, 
was  of  opinion  ''  that  the  mere  non-execution  of  the  lease  was 
not  of  itself  a  circumstance  affording  a  presumption  that  the 
agreement  was  waived."  In  the  important  case  of  Coles  v. 
Xrecothick/  Lord  Eldon  expressed  himself  with  reference  to  the 
general  doctrine  in  these  explicit  terms :  **  It  is  clearly 
settled  now  that  an  agreement  in  writing  may  be  dissolved  by 
paroL'* 

Before  we  proceed  further  it  will  be  proper  to  observe  that 
in  the  passage  last  quoted  from  the  treatise  on  the  Law  of 
Vendors,  &c,  it  is  stated  as  doubtful  *^  whether  an  absolute 
parol  discharge  not  followed  up  by  any  other  agreement  upon 
which  the  parties  have  acted,  can  be  set  up  even  as  a  defence 
in  equity,"  That  the  circumstance  of  the  parties  appearing 
to  have  subsequently  acted  on  an  agreement  inconsistent  with 
their  original  compact,  would  be  deemed  of  importance,  may 
be  readily  allowed.  But  this  circumstance  is  only  material  as 
affording  in  itself  evidence,  by  way  of  implicatioui  that  such 
original  compact  had  been  previously  abandoned.  Why  then 
is  direct  evidence,  if  such  there  be,  of  an  abandonment  of  the 
contract,  not  to  be  received?  At  the  moment  the  parties 
mutually  consent  to  annul  the  existing  agreement,  their  rights 
and  duties  under  it  are,  in  consequence,  at  an  end ;  whether 
by  their  subsequent  dealings  new  rights  and  duties  be  created, 
or  not.  It  is  difficult  to  conceive,  therefore,  upon  what  prin- 
ciple it  cap  be  considered  necessary  in  order  to  prove  a  dis. 
charge  of  the  agreement,  to  adduce  evidence  of  matters  pos- 
terior in  occurrence  and  essentially  distinct.  The  language 
of  the  authorities  with  reference  to  a  parol  discharge  does  not 
support  this  notion  of  the  necessity  of  proving  that  a  new 
agreement  has  been  made  and  acted  upon ;  but  rather  bears  an 
opposite  construction.  Sir  William  Grant,  in  a  case  in  which 
it  was  attempted  to  be  shown  that  the  original  agreement  had 
been  abandoned,  thus  expressed  himself:  ^Mt  is  said,  thaf 
the  agreement  was  waived;  and  that  a  written  agreement 
may  be  so  far  waived  'by  parol,  that  the  court  will  refuse  the 

<  9  Ves.  250. 
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interposition  of  >ks  equitable  jurisdiction  to-  enforce  it  Not 
conceiving,  that  there  was  in  this  case  any  waiver,  within  the- 
meaning  of  the  dicta,  or  decisions,  upon  this  subject,  it  is  not 
necessary  for  me  to  give  a  precise  opinion  upon  the  point ; 
but,  as  at  present  advised,  I  incline  to  think,  that  upon  the- 
doctrine  of  this  court  such  would  be  the  effect  of  a  parol* 
waiver,  clearly  and  satisfactorily  proved :  but  here  was  nosucb 
waiver.  T/ie  waiver  spoken  of  in  the  caxs,  is  an  entire abandour 
ment  and  dissolution  of  the  contract,  restoring  the  petrties  to  their 
former  situation"  ^  In  a  recent  case^  before  Lord  Lyndburst 
when  master  of  the  rolls,  the  question  now  before  us  was 
raised  on  the  part  of  the  defendant ;  *'  It  was  contended" 
(said  that  learned  judge)  "  that  the  agreement  was  altogether 
abandoned ;  and  it  was  said,  and  authorities  were  cited  to. 
show,  that  parol  waiver  and  abandonment  might  be  set  up  as 
a  defence  to  a  bill  for  specific  performance.  Unquestion- 
ably, waiver,  even  by  parol,  would  be  a  suflScient  answer  to 
the  plaintiff's  claim.  But  it  has  been  laid  down  in  all  the 
cases,  that  such  a  defence  must  be  established  with  the 
greatest  clearness  and  precision;  and  the  circumstances  of 
waived  and  abandonment  must  amount  to  a  total  dissolution 
of  the  contract,  placing  the  parties  in  the  same  situation  in 
which  they  stood  befoi'e  the  agreement  was  entered  into.'* 

The  conclusion  to  which  we  have  come  both  upon  principle 
and  upon  authority  is,  that  an  absolute  parol  discharge  of  a 
written  agreement,  although  not  followed  by  any  other  agree- 
ment upon  which  the  parties  have  acted,  may  be  setup  by 
way  of  defence  in  equity.  It  might  perhaps,  have  been  suf- 
ficient merely  to  bring  togelther  the  cases  upon  the  sut^ect ; 
for  it  seems  to  us  that  there  is  more  express  authority  for  the 
position  we  have  advanced,  than  for  many  others  whidh  seem 
never  yet  to  have  been  disputed.  But  that  mode  of  treating 
legal  questiotis  which  has  the  effect  of  directing  the  attentioB 

'  In  cases  of  vaiiatian  set  up  by  way  ti  defence,  the  C6uit8  d<x  look  to  the  sub- 
sequent conduct  of  the  parties.  Price  v.  Dyer,  17  Ves.  3^.,  for  thisobvisos  reason, 
'hat  as  the  parties  intend  the  contract  to  remain  in  force,  so  far  as  it  is  not  varied, 
it  is  only  by  comparing  the  conduct  Of  the  parties  subsequeM  to  the  making  of  the 
alleged  rariatioas  with  the  terms  originally  agreed  upon,  that  the  court  can  de- 
termine with  certainty  upon  parol  eridence  that  such  variations  were  mutually  tn- 
tepded  to  take  effect. 
^  Eobinson  v.  Page,  3  Russ.  11^ 
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of  the  student  to  the  principk^  upcni  which  the  regdiutious  of 
the  courts  appear  to*  have  been  founded,  is  attended  witii 
results  more  valuable  than  even  the  acquisition  of  knowledges 
One^  who  was  pre-eminently  qualified  for  the  task  of  reducing 
to  order  and  consistency  the  Scattered  rules  of  our  municipal) 
jurisprudence,  has  said  that  he  ^  could  not  confer  so  profit*^ 
able  an  addition  unto  the  science  of  the  law,  as  by  collecting  the 
rules  and  grounds  dispersed  throughout  the  body  of  the  same 
laws ;  U^  afford  light  in  eases  where  the  law  is  cleared  by  au* 
thority,  yet  nevertheless  to  see  more  profoundly  into  the 
reason  of  sUch  judgments  and  ruled  cases,  and  thereby  to 
make  more  use  of  them  for  the  decisioii  of  other  cases  more 
doubtful ;  so  that  the  uncertainty  of  law,  which  is  the  prin-> 
cipal  and  most  just  challenge  that  is  made  to  the  laws  of  our 
nation  at  this  time,  will,  by  this  new  strength  laid  to  the 
foundation,  be  somewhat  Uie  more  settled  and  corrected ; 
heither  will  the  use  hereof  be  only  in  deciding  of  doubts,  and 
helping  soundness  of  judgment,  but  further  in  gracing  of 
aigument,  in  correcting  unprofitable  subtilty,  and  reducing. 
&e  same  to  a  more  sound  and  substantial  sense  of  law  J'  . 
L. 


ART.  VL— ON  ANNUITIES  GIVEN  BY  WILL* 

J 

Vy^E  propose  in  this  article  to  collect  the  law  relative  ta 
annuities  given  by  wilL 

L,  An  annuity  which  the  personal  estate  of  testator  is 
liable  to  pay,  is  considered  as  a  general  legacy,  and^  the  an- 
nuitant as  a  legatee. 

Hence  such  an  annuity  in  case  of  a  deficiency  of  assets 
must  abate  with  other  general  legacies.^  In  a  will  which  was 
lately  submitted  to  counsel,  several  life  annuities' were  given, 
and  the  trustees  were  directed  to  appropriate  or  purchase  suf- 
ficient stock  to  answer  them ;  and  the  stock  so  appropriated 

>  Lord  Bacon,  Preface  to  El^meats  of  the>  Coimhon  Law. 

3  Rogers  v.MiUicent,  Dick.  570.  Hume  v.  Edwards,  3  Atk.  693.  S.C.  3  Yes.  Sen. 
417.  It  seems,  however,  once  to  have  been  held  that  an  annuity  was  a  speciiic 
legacy,  and  therefore  not  liable  to  abate*  MaCrtin  v.  Hooper,  Ridg.  206.  %  Ves*  Sbo- 
417. 
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was,  siibj^t.  to  the  loiwitiesi  to  be  considered  as.  part  of  thf^. 
testator's  residuary  estate^    It  was  apprehended  that  there 
would  be  a  deficiency  of  assets*    Counsel  advised^  ''  If  the^ 
annuities  must  abate*  the  p]x>per  way>  \  tbink|  wiU  be  for  the 
executoi»  to  cionpUte  what  it  would  cost  to  set  apart  a  suf- 
ficient sum  in  the  3  per  cent,  consols,  to  answer  the  ann^iti^s, 
and  this  aum  so  computed  must  be  considered  as  a  general 
legacy^  and  abated  proportionably*  The  sum  so  abated  should 
be  invested  in.  the  3  per  cent  consol^t  aiiid  the  dividends  paid 
to  the  annuitants  in  proportion  to  their  several  annui^ies^ 
Upon  the  death  of  each  annuitant  theire  must  be  a  fresh  ap- 
portionment amongst  the  several  legatees  whose  legacies  were 
abated,  including  the  surviving  annuitants,  and  th^  representa- 
tives of  the  deceased  annuitant  or  annuitants  in.  respect  of  the 
d^ciency  in  the  annual  paym^pt  of  their  annuities,"  ^  The  fol- 
lowing case,  with  the  opinion  of  a  very  exnin^t  counsel  there*' 
on,  should,  we  think,  be  preserved*  The  Marchioness  of  T.  by 
her  will,  in  execution  of  a  powf^r  of  appointment^  devised  an 
imdivided :  moiety  of  certain  estates  to  tru^tee^,  in  jtrust  as  to  aM 
of  them,  except  an  estate  called  Chilton^  for  her  ^husband  th^ 
marquis  in  fee.    And  as  to  the  Chilton  estate,  in  trust. that 
the  trustees  should  by  sale  or  mortgage  levy  and  raise  such 
sums  of  money  as  should  be  necessary  for  the  payment  of  her 
debts,  funeral  and  testamentary  expences,  and  of  the  several 
annual  sums  and  legacies  thereinafter  given  and  bequeathed, 
or  which  she  should  give  or  bequeath  by  any  codicil  to  her 
Will,  with  the  costs  of  raising  the  same,  and  $hould  apply 
the  same  accordingly ;  and  subject  thereto  and  charged  there- 
with, in   trust  for  the  marquis  for  life,  remainder  to  John 
Poole  for  life,  remainder  to  the  first  and  other  sons  of  John 
Poole  in  tail  male,  with  remainders  oyer ;  and  the  said  tes^ 
tatrix  did  direct  and  appoint  that  the  Chilton  estate  should  be 
charged  with  the  several  annual  and  other  sums  of  money 
which  she  did  thereby  give  and  bequeath  to  the  several  per- 
sons thereinafter  named.    The  will  then  proceeds  to  specify 
the  annuities  and  legacies  which  the  testatrix  intended  should 
be  paid  by  the  trustees  of  her  will,  out  of  the  proceeds  of  the 


I  See  Hanton  v.  Piake.  1  P.  W,  540.    Blaekshaw  v.  Rogei^,  cited  4  Bro.  C.  C 
349.    1  P.  W.  403.  deciee  in  nqte. 
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ChiltoH  eatateL  The  annuifti^  adSKftiiit  to  810/.  jf&c  fimnimi, 
and  the  kgacies  to  the  wim  of  23,760/.  whieh  th9  testatrix 
directed  should  be  paid  with  logid  interest  from  hiir  de09ase« 

The  rental  of  the  moiety  of  the  ChiltOQ  cistatei  from  the 
death  of  the  testatrix^  has  been  1100/.  per  annum.  Tb^late 
marquis  during  hift  Hfeti^  paid  the  annuities  aild  the  glow- 
ing interest  on  the  legacies. 

The  marquis  died  on  or  about  the  10th  day  of  August  1820, 
and  shortly  ifter  his  dealii^a  Ull  was  filed  by  the  trtistees  of 
the  will  of  the  testiatrix,  to  .carry  the  trustsofthe  will  into  ^^ 
cution  under  the  directioQ  of  the  court,  a  receiver  was  appointod 
pursuant  to  the  prayer  of  the  bill,  and  the  reuts  of  the  luoieiy  gf 
the  estate  have  been  brought  into  court.  The  cattse  wi^s  heard 
on  the  13th  August  1824,  and  the  necessary  accounts  di- 
rected, ieind  it  was  ordered,  that,  the  moicrty  of  the  Chilton 
estate  charged  with  the  legacies  and  annuities  should  be 
sold,  and  the  produce  of  such  jsale  brought  into  court  for  the 
purposes  of  the  causis.  A  gale  has  accordingly  taken  place^ 
and  by  the  proceeds  thereof,  and  by  the  accumulation  of  the 
rents  of  the  estate  pending  the  cause,  a  fund  amounting  tp 
46,000/.  has  been  realised  to  be  applied  acc(Nrding  to  the  will 
of  the  marchioness. 

The  sum  now  due  to  the  legatees  under  the  will  for  pi^ 
cipal  and  interest  to  the  19th  March  1826,  amounts  to 
30,678/#  25.  6d. ;  an  arrea^r  is  also  due  to  the  annuitants  up 
to  the  same  day,  amounting  to  4657/.  lO^.,  tnakkig  in  the 
whole  the  sum  of  85,235/.  12s.  Qd. ;  the  annuities  amounting 
US  810/.  are  still  subsisting. 

The  sum  of  45,000/.  being  the  fund  applicable  to  the  pay« 
ment  of  these  charges,  would  be  sufficient^  or  nearly  so,  to  pay 
the  valire  of  the  annuities,  and  also  the  whole  sum  now  duo 
to  the  legatees,  for  principal  and  interest,  as  well  as  the  ar* 
rears  of  the  annuities.  But,  if  a  sufficient  sum  be  set  apart 
from  the  46,000/.  to  produce  when  vested  in  the  3  per  cent; 
consols,  dividends  to  the  amount  of  810/.  per  annumy  to  keqp 
down  the  accruing  payments  of  the  annuities,  the  residue  of 
the  46,000/.  would  not  be  sufficient  to  pay  much  more,  than 
half  of  the  sum  now  due  tp  the  legatees  for  principal  and  in:? 
terest,  ^pd  tp  the  annuitants  fpr  ari^ars  respectively*  , 

The  annuitants  are  willing  to  accept  the  values  of  their 
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respective  annuities  in  lieu  of  the  annuities  bequeathed  io 
them;  but  a  question  ha»  arisen  whether  such  an  arrange- 
ment does  not  trench  upon  the  rights  of  Mr.  Poole,  to  whom 
the  estate,  subject  to  the  legades  and  annuities,  were  devised 
by  the  testatrix. 

It  is  urged,  on  the  part  of  Mr.  Poole,  that  in  the  event  of  the 
annuities  all  falling  in  within  a  short  time,  the  fund  would  be 
more  than  suiBScient  to  pay  all  the  charges  upon  it  created 
by  the  will,  and  a  surplus  would  remain  on  which  the  limitary 
tion  to  him  and  his  children  contained  in  the  will  would 
attach,,  and  he  claims  to  be  entitled  to  await  the  event,  in 
order  to  have  the  benefit  c^  that  chance  if  it  should  occur. 

'  On  the  other  side,  it  is  contended  by  the  legatees  and  an- 
nuitants, that  their  rights  and  interests  are  prior  to  those  of 
Mr.  Poole;  that  the  reversionary  interest  of  Mr.  Poole  in  the 
fund  is,  upon  the  facts  stated,  of  no  value,  as  the  principal 
sums  now  payable  out  of  it,  and  the  value  of  the  life  interests 
chargeable  upon  it,  (all  of  which  precede  his  rights,)  exhaust 
the  whole ;  that  if  the  annuities-  should  happen  to  subsist  for 
a  greater  number  of  years  than  is  presumed,  in  calculating 
the  value  of  the  annuities,  a  sum  now  to  be  vested  in  the  funds 
to  produce  dividends  equal  to  the  annuities  would  not  in  that 
event  be  sufficient  to  pay  the  sum  remaining  due  to  the  lega- 
tees with  interest,  to  the  expiration  of  the  annuities,  and  they 
conceive,  that  it  is  not  equitable  that  Mr  Poole  should  have 
the  benefit  if  the  annuities  should  fall  in  soon,  but  that  they 
diould  bear  the  loss  if  they  should  subsist  longer. 

It  being  the  wish  of  all  parties  that  this  question  should  be 
dettled  amicably,  you  are  requested  to  advise  as  to  the  prin- 
ciple upon  which  the  fund  should  be  distributed  under  the 
circumstances  above  mentioned,  and  to  point  out  the  proper 
mode  of  distributing  it  (regard  being  had  to  the  surplus  if 
any,  being  settled  in  strict  settlement  upon  Mr.  Poole  and  his 
issue) ;  and  you  are  requested  to  advise  particuhirly,  whether 
Mr.  Poole  has  a  right  to  object  to  the  annuitants  being  paid 
the  value  of  their  respective  annuities  out  of  the  Fund,  taking 
into  your  consideration,  that  such  an  arrangement  will  leave  a 
sufficient  sum  applicable  to  the  payment  of  the  principal,  in* 
terest^and  a,rrear8,  now  due  to  the  legatees  and  annuitants 
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«Mpectivelyy  and  that  the  annuitants  do  not  object  to  such 
arrangement 

Opimon. 
''  I  am  of  opinion,  that  Mr.  Poole  has  a  right  to  make  ob* 
jection,  and  that  the  court  cannot  make  the  proposed  arrange* 
ment  without  he  consents,  and  also  the  first  tenant  in  tail, — 
for,  as  the  mdn^  will  not  be  more  than  sufficient  to  pay  the 
kgaeies  and  annuities  if  valued  as  proposed,  the  only  chance 
Mr.  Poole  and  bis  children  have  to  get  anything,  is  in  case 
the  annuitants  should  die  soon;  that  if  it  was  referred  to  the 
master  to  enquire,  whether  it  was  for  the  benefit  of  infants  or 
unborn  children  that  such  an  arrangement  should  take  place, 
he  cannot  say  it  would  be,  as  it  would  deprive  them  of  the 
only  chance  they  have  to  get  anything.     In  such  a  case,  I  do 
notJ^now  what  can  be  done,  except  to  compute  what  it  would 
cost  to  :Set.  apart  a  sum  in  the  3  per  cent  consols,  to  answer  the 
annuities,  and  add  that  and  the  arrears  of  the  annuities,  and 
the  principal  and  arrears  of  the  legacies  together,  and,  aft^ 
paying  the  eosts,  apportion  the  money  in  hand  ^mon'gst  them, 
and  invest  in  the  funds  the  sums  set  apart  to  answer  the  an-* 
nuities,  and  pay  the  rest  to  the  persons  entitled ;  and  when  any 
annuity  falls  in,  there  must  be  anew  apportionment, in  which 
case  it  will  be  necessary  toattend  to  this,  that  some  allowance 
should  be  made  to  the  representatives  of  the  deceased  an- 
nuitants in  respect  of  arrears,  and  to  the  other  annuitants  on 
the  like  account,  or  the  result  may  be,  that  the  legatees  may 
be  paid  dieir  principal  in  full,  aud  only  suffer  diminution  of 
income  for  a  time,  whilst  the  annuitants  will  suffer  a  rateable 
diminution  of  their  annuities  to  what  the  legateees  do  in  in* 
terest,  without  the  benefit  the  legatees  will  have  of  receiving 
the  principal,  or  a  larger  proportion  on  account  of  it  at  last. 
That  a  legatee  of  1000/.  may  receive  that  sum,  and  20/.  pet 
annum,  in  the  meantime,  whilst  the  legatee'of  40/.  per  annfum; 
might  receive  20/.  per  annum  only  in  strictness ;  also  what 
they  have  received  from  the  marquis,  if  his  representatives 
cannot  call  it  back,  (which  it  will  be  difficulttodo,)  should  b^ 
taken  into  account.     Only  a  court  can  decide  how  this  pro^ 
perty  should  be  apportioned.    Where  an  estate  has  been  in- 
solvent, and  there  have  been  creditors  by  annuity ;  I  have 
known  the  court  order  the  annuities  to  be  valued  as  is  pno^ 
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{Mi86d>  but,  ifi  lAmt  •ease^  if  the  «ther  crediterg  Would  l^Q  by 
paying  the  value  of  the  annuities,  if  the  annuitantB  died  60on> 
they  would  gain  if  they  lived  long,  but  here  Mr.  Poole  and  his 
family  cannot  gain  by  the  annuities  being  valued,  mud  paid 
ast  the  valuation.'^ 

-  A  testator  directed  thie  residue  of  his  estate,  after  ^payme^ 
of  debto  and  legacies,  to  be  invested  to  ps^  three  annuities ; 
and  if  the  vesidtie  were  insjafficient  te  pay  the  ajinuities  in  full, 
they  wfenei  to  afaaite  proportionabfy*  The  residue,  after  de^<^ 
of  the  annuitants,  was  given  ocv^er*  After  the  tontatof's  dealfc, 
faefioro  (he  vesidue  ceuld  be  leaiBzed,  the  annuilies  feH  into 
arrear,  and  the  residue  proved  insnffioietrt  t<^  "pay ^  ei^h  Ae 
annuities  vithout  the  afsrears.  The  oowrt  dit^cted  it  i^uld 
be  ascertained  what  amount  of  3  per  ^cent.  icciisels  the  iresidue 
weuM  putchsee^  and  the  dividends  of  the  isioelL  were  to  be 
eonaideved  as  appoartioired  ^among  the  ttonuiHaals^  The  ani- 
uual  sum  eo^apportioned  to  eadi  aonrntant  wae  to  be  eon- 
sidered  as  his  eanuity  kft  the  pu^dose  of  caleqlatiiig  the 
aniears;  aind  the  arrears  so  calculated  Wjsre  to  b6  first  paid 
itt  fuU  out«of  the  lesidue,  and  the  nnrplus  invested  in  the 
3 per  cent*  ooroels.  for  payment  of^the.annaiities  so^fiir  as.  the 
dividends  ^iK^uld  extend.  The  decree  conduded,  ^^  after  1^ 
death  of  the  said  anmutants,  or  any  of  them.  Jet  any  parson 
or  persons  intena^d  in  the  siud  bank,  annuities  be  alt  liberty 
to  apply  to  the  odMt  ^  they  ahsdl  be  advised/'  ^ 

In  a  late  case^  a  testator  gave  several  amuEities  by  Im 
will^  and  by  a  codicil  he.idirected  that  if  his  estate  should 
prove  insufficient^  they  should  be  rateably  reduoed.  The 
estate  was  deficient,  and,  on  the  deati^  of  one  of  the  annuit-* 
ants,  the  question  ajrose^  whetiier  the  surviving  sjmuitaiits 
were  entitled  to  any  f  ui^ther  benefit  Sir  John  Leachi  Masier 
of  the  RoUs^  held  they  were  not,  observing,  *^  The  annuitant 
wbo  receives  his  reduced  .wnuity^  receinfes  all  diat  the  Aesr 
tato^  intended  be  should  receive,  in  case  of  the  deficiency  of 
his  property  \  and  the  sum  set  apaxt  to  secure  the^reduced  an^ 
nuijty  wQl  sink  into  the  residue  in  the  same  maBiier  as  it 
would  have  done  if  tiia  psopei^  had  been  adequate  (to  pcevide 
for  the  sum  given  by  the  will/'   . 

It  is  scarcely  necessary  to  observe  that  if  a  testator  shews 

»  Storer  V.  Prestage,  3  Maddrlfid.  »  Partner  v.  Mills,  4  Russ.  86. . 


that  an  annuity  is  to  b^  preferred  to  other  general  legan^en^  it 
will  not  abate  with  them.^ 

The  following  opinion,  lately,  given  by  an  able  lawyer  as 
to  the  administration  by  trustees  of  a  deficient  estate^  will, 
we  are  sure,  be  acceptable  to  practitioners,  A  testator  de- 
vised real  and  personal  estate  to  be  converted  intofiioney, 
in  trnst  to  pay  his  ^ebts,  and  several  legacies,  one  oi  which 
was  given  to  an  infant :  on  the  testator's  death-,  it  was  found 
that  the  amount  of  the  debts  and  legacies  exceeded  the  veiue 
of  the  assets. 

**  The  administration  of  a  deficient  estate  must  always  be 
attended  with  a  certain  degree  of  risk  to  the  persons  who 
Undertake  the  performance  of  such  a  trust.  But  if  in  the 
preisent  case  the  trustees  named  in  Mr.  Watts'  will  are  willing 
to  act  in  the  execution  of  the  Irasts  of  it  without  the  direction 
fi^d  indemnity  of  a  court  of  equity,  I  think  they  should  imr 
lanediately  convert  the  testator's  personal  estate  into  money, 
^ttd^pply  the  proceeds  in  discbarge  of  his  funeral  expenss^s 
"and  the  <^harges  of  proving  his  will>  and  should  then  tftttte 
^  account  of  such  their  receipts  and  disbursements  fot  the 
ifi(6pection  of  the  legatees,  all  of  whom  (except  tibe  in&at 
legatee)  should  then  be  required  to  execute  a  deed,  by  which 
Rafter  reciting  Mr.  Watts'  will,  and  that  ift  was  4oabtful  wheh 
4heT  the  real  and  personal  estate  left  by  him  would  be  suffi- 
cient, after  payiitient  of  his  debts  and  faneral  and  testamentary 
iexpences,  to  pay  the  l^acies  in  full)  the  legatees  should 
Tbudtorize  the  ti*ustees,  in  case  such  deficiency  should  hap*- 
pen,  to  retain  the  legacy  of  the  infant  legatee  in  full,  and 
divide  the  reeddue  among  the  other  legatees  in  proportion  to 
their  respeOtiTe  legacies ;  this  deed  should  likewise  contain 
•an  authority  from  the  legatees  to  the  trustees  to  act  entirsly 
«t  their  own  discretion  as  to  the  sale  of  the  te8t9.tor's  real  es^ 
tetes  at  Ottercap  and  SwineShead,  and  also  to  agree  and 
^oinponnd  at  their  own  discretion  with  any  persons  who  shall 
either  be  debtors  to  or  shall  appear  or  pretend  to  be  creditors 
upon  the  testator's  estate." 

if  ti  testator*  chains  his  legacies  generally  on  his  real  es- 
tate, personal  annuities  will  also  be  thereby  charged ;  and  so 

*  Lewin  v.  Lewin,  2  Yes.  Sen.  415. 
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if  lie  directs  the  residue  to  be  divided  amongst  Jiis  legatees, 
the  annuitants  will  be  entitled  to  shares**  But  of  course  this 
rule  is  not  applicable  if  it  appejeirs  on  the  face  of  the  will  that 
the  testator  did  not  coi^sider  the  annuities  as  legacies ;  and 
Lord  Eldon  decided,  that  annuitants  were  not  entitled  as 
legatees,  because  he  thought  the  testator  di«»tinguished  the 
annuities  from  die  legacies  by  using  the  words  '*  legacies 
ftud  annuities."  ^ 

2.  As  to  an  investment  for  answering  an  annuity^  If  a  tes- 
tator gives  an  annuity,  which  is  a  charge  on  the  residue  of  his 
personal  estate,  and  a  sum  is  appropriated  by  the  executors, 
or  by  a  decree  of  court,  in  some  fund  to  answer  it,  which 
sum  becomes  insufficient,  as  by  a  conversion  of  stock  to  a 
lower  rate  of  interest,  to  pay  the  annuity,  the  annuitant  is 
entitled  to  have  the  deficiency  .suppU<ed  out  of  other  parts  of 
the  residuary  estate,  or  by  sale  from  time  to  time  of  part  of 
the  appropriated  fuxid.'  .  And  if  the  fund  for  payment  of  the 
annuity  was  at  length  entirely  exhausted,  it  may  be  that  .the 
executors  or  tra^tees  of  the  testator  would  be  compelled: to 
supply  the  deficiency ;  \  and  besides,  the  annuitant,  the  inter- 
ests of  those  entitled  to  the.  fund,  subject  to  the  annuity,  may 
be  considerably  affected  by  the  nature  of  the  investment. 
When  the  direction  in  a. will  to  appropriate  and  invest,  is 
general,  it  is  undoi^btedly  the  duty  of  the  trustees  to  invest 
in  the  3/.  per  cent,  consols,  for  that  is  the  fund  in  which  the 
Court  of  Chancery  decrees  all  investments  to  be  made,  and 
what  the  court  decrees  it  expects  from  trustees  and  execu- 
tors.^ And  supposing  the  words  of  a  will  are  to  invest  in 
any  one  or  more  of  the  govejrnment  stocks,  but. the. rights  of 
some  of  the  parties  might  be  varied  by  an  investment  in 
another  stock  than  the  3/.  .per  cents,  it  is  apprehended  it 
would  be  proper  for  the  executor  to  invest  in  that  fund.f  And 
even  should  a  testator .  leave  funded .  property  other  than 
the  3/.  per  cents.,  the  execujtors  should  sell  it^  and  buy  into 

»  Sibley  V.  Percy,  7  Ves.  534.  «  Nannock  v.  Hortim,  7  Ves.  391. 

'  Gordon  v.  Bowen,  6  ^add.  342.  Davies  v.  Wattier,  1  Sinu  &  S.  463.  May 
y.  Bennett,  1  Russ.  370.  *  7  Ves.  150.. 

«  Howe  V.  Earl  Dartmouth,  7  Ves.  137.  Holland  v.  Haghefe,  16  Ves.  111. 
X)imes  V.  Scott,  4  Russ.  lt)5. 

*  See  Dimes  V.  Scott, -4  Russ,  195. 
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th^  3/.  per  c^nt8.^  If  a  testator  bequeaths  a  certain.sum  to 
be  laid  dut  upon  government  or  real  security^  to  proride  an 
annuity^such  sum  may  be  invested  upon  a  mortgage;  or  if 
part  of  the  testator's  assets  are  already  upon  mortgage,  th6 
requisite  amount  may  be  appropriated,  unless  it  should  appear 
that  such  an  investment  would  be  less  beneficial  to  some  of 
the  parties  interested,  than  in  the  3/.  per  cents.^ 

If  a  testator  gives  a  personal  annuity  without  directing  a 
sum  to  be  appropriated  for  its  payment,  or  charging  it  on  any 
specific  chattel,  the  court  will,  it  is  apprehended,  on  the  ap- 
plication of  the  annuitant,  direct  a  sum  to  be  appropriated.^ 

'3,  As  to  the  determination  of  an  annuity.  An  annuity  may 
be  limited  t6  cease  on  the  doing  of  any  act  ^  by  the  donee, 
or  upon  his  bankruptcy  or  insolvency.  ^  But  a  mere  declara- 
tion^ that  an  annuity  shall  be  paid  to  the  donee  himself,  and 
not  be  subject  to  his  debts,  will  not  prevent  its  going  to  his 
credit<Nrs.^  It  may  be  safely  said,  that  in  order  that  an  an-> 
nuity  shall  cease  on  the  bankruptcy  of  the  donee,  it  is  not 
necessary  that  bankruptcy  be  expressly  mentioned.*^  But  it 
is  to  be  regretted  that  eminent  judges  have  not  proceeded  on 
the  sanxe  principle,  in  order  to  determine  what  words  or  ex- 
pressions are  sufficient  to  make  an  annuity  cease  on  bank-*' 
ruptcy.  Sir  W.  Grant,  M.  R.  (venerabile  nomen !)  was 
clearly  of  opinion,  that  the  intention  of  the  testator  should 
have  no  weight  in  the  determination  of  the  question.  *'  The 
intention  of  the  testator  to  make  this  annuity  personal  to  his 
son  cannot  be  doubted.  The  question  is,  whether  that  in^ 
tention  be  sufficiently  expressed  V  ^  Again,  in  another  case, 
*'  As  to  the  testator  having  intended  a  personal  enjoyment  by 
his  son  only  of  this  property,  /le  probably  did  so ;  but  he  has 
not  expressed  himself  in  such  a  manner  upon  that  subject,  as 

*  7  Ves.  161.  '  7  Ves.  150.    1  Turn.  &  Rusg.  239. 

'  Batten  v.  Sarnley,  2  P.  W.  163.    Slanning  v.  Style,  3  P.  W.  336.    Houghtoa 
V.  FrankliDi  1  Sim.  Ac  S.  390. 

*  The  act  done  must  be  contrary  not  only  to  the  spirit  but  to  the  letter  of  the 
prabilntioQ :  13  Ves.  407 ',  3  Swanst.  526. 

»  Wilkinson  v.*  Wilkinson,  3  Swanst.  522.    Cooper  v.  Wyatt,  5  Madd.  482. 
See  notes,  1  Swaost.  481,  and  3  Ves.  149.  2nd  Ed. 

*  Robinson  v.  Brandon,  18  Ves.  429.    Graves  v.  Dolphin,  1  Simons  66. 
7  Cooper  V.  Wyattr5  Madd.  482.    Dommett  v.  Bedford,  3  Ves.  J49. 

*  Shee  y.  Hale,  13  Ves.  407.  A.D.  1807. 
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that  I  am  prepared  to  say  his  interest  Ceased  by  what  has 
taken  place."  *  With  this  unequivocal  and  matured  opinion 
we  find  the  sentiments  of  Sir  John  Leach  M.  R.  at  variance. 
"  The  true  enquiry  in  this  case  is,  whether,  by  the  expressions 
used  in  this  will,  it  can  be  collected  to  have  been  the  intention 
'of  the  testator,  that  the  estate  should  determine  as  to  the 
nephew  in  the  event  of  his  bankruptcy."  And  after  detail- 
ing the  circumstances  of  the  devise,  he  concludes  his  judg- 
ment^ ''  upon  the  whole,  therefore^  I  think  that  the  true  con- 
struction of  this  will  is,  that  the  testator  did  intend  that  the 
interest  of  the  nephew  should  cease  whenever  it  could  no 
longer  be  the  subject  of  his  immediate  personal  enjoyment."* 
The  differjence  between  these  opinions  is  simply  this ;  one 
Judge  thinks  that  a  court  may  act  upon  the  implied  intention 
of  the  testator,  while  the  other  decides  that  it  may  not. 

In  one  case'  Lord  Eldon  laid  great  stress  upon  the  an*- 
nuity  not  being  given  over.  A  testator  gave  an  annuity  to  A. 
for  his  life,  with  a  direction  that  it  should  be  paid  into  his 
own  hands,  and  that  it  should  not  be  assignable  by  way  of 
anticipation  of  any  unreceived  payment ;  upon  the  decease  of 
A.  the  fund  for  producing  the  annuity  was  given  over.  After 
the  death  of  testator,  A.  became  bankrupt,  and  the  assignees 
under  the  commission  sought  to  recover  the  annuity,  but  to 
their  bill  the  trustees  of  the  will  put  in  a  demurrer,  which 
Lord  Eldon  over-ruled.  He  thus  concluded  his  judgment  ;'^- 
^^  This  is  a  singular  trust.  If^  upon  these  words,  it  can  be 
established  that  he  had  no  interest,  until  he  tenders  himself 
personally  to  the  trustees  to  give  a  receipt,  then  it  was  not 
his  property  till  then  ;  but  if  personal  receipt  is,  in  the  con- 
struction of  this  court,  a  necessary  act,  it  is  very  difficult  to 
maintain  that  if  the  bankrupt  would  not  give  a  receipt 
during  his  life,  and  an  arrear  of  interest  accrued  during  his 
whole  life,  it  would  not  be  assets  for  his  debts.  It  clearly 
would  be  so.  Next,  is  there  enough  in  this  will  to  show, 
that,  as  this  interest  is  not  assignable  by  way  of  anticipation 
of  any  unreceived  payment,  therefore  it  cannot  be  assigned 


1  Wilkinson  v.  Wilkinson,  Coop.  261.  A.D.  1815. 
'  Cooper  V.  Wyatt,  5  Madd.  489.  A.D.  1821. 
'  Robinson  v.  Brandon,  18  Ves.  429. 
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and  transferred  under  the  commissicm  of  bankruptcy  ?  To 
prevent  that,  it  must  be  given  to  some  one  else ;  and  unless  it 
can  be  established,  that  this  by  implication  amounts  to  a 
limitation,  giving  this  interest  to  the  residuary  legatee,  it  is 
an  equitable  interest  capable  of  being  parted  with.  The 
principal,  at  the  death  of  the  bankrupt,  will  be  under  quite 
different  circumstances.  The  testator  had  a  right  to  limit 
his  interest  to  his  life,  giving  the  principal  to  such  person  as 
may  be  his  next  of  kin  at  his  death,  to  take  it  as  the  personal 
estate,  not  of  the  son,  but  of  him  the  testator ;  as  if  it  was 
the  son's  personal  estate,  but  as  the  gift  of  the  testator."  It 
seems  to  follow  from  this^  case,  that  if  an  annuity  be  given  to 
A  for  life,  with  a  direction  that  it  shall  cease  on  his  bank* 
ruptcy,  and  the  principal  is  given  over  on  A/s  decease  and 
not  before,  that  the  annuity  would  not  cease  on  A/s  bank- 
ruptcy. But  though  this  conclusion  seems  to  be  warranted 
by  the  words,  yet  we  do  not  think  it  the  true  one ;  for  what 
does  the  gift  to  A.  for  life,  with  the  accompanying  direction, 
amoufit  to,  other  than  a  limitation  to  A.  until  bankruptcy,  a 
limitation  which  we  know  on  the  authority  of  Lord  Eldon 
himself,  and  given  in  this  very  case  (Brandon  v.  Robinson) 
is  undoubtedly  valid  ?  And  if  an  annuity  were  limited  to  A. 
until  bankruptcy,  and  no  further  disposition  were  made  of 
it,  it  is  apprehended  that  the  absence  of  any  further  limita- 
tion would  amount  to  a  gift  of  it  to  the  residuary  legatee  in 
case  of  the  bankruptcy  of  A.  Indeed,  the  want  of  an  ex- 
press gift  over  does  not  appear  a  very  satisfactory  ground  of 
decision ;  the  true  enquiry  seems  to  be,  do  the  words  of  the 
will  amount  only  to  a  limitation  until  bankruptcy  ?  If  they 
do,  it  matters  not  whether  there  be  an  express  gift  of  the 
annuity  in  that  event,  or  whether  the  residuary  legatee  will 
be  entitled  to  it  under  the  general  devise.  The  decision  in 
Robinson  v.  Brandon  may  be  satisfactorily  supported  upon 
the  principle  on  which  the  subsequent  and  similar  case  of 
Wilkinson  v.  Wilkinson  was  decided  by  Sir  W.  Grant, — 
"  that  bankruptcy  being  a  proceeding  in  invitum,  does  not 
fall  within  a  provision  against  assigning." 

4.  As  to  the  time  of  payment  of  an  annuity*']  —  Sir  John 
Leach  V.  C.  has  said,  '*'  As  a  will  speaks  at  the  death  of  a 
testator,  it  must  be  intended  that  the  payment. of  an  annual 
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sum  given  by  it  is  to  commence  from  that  period^  unless  there 
be  some  circumstances  or  expressions  in  the  will  to  control 
that  intention."  ^  This  accords  with  the  opinion  of  Lord 
Eldon,  who  said,  if  the  will  does  not  direct  that  the  annuity 
shall  be  paid  quarterly  or  half-yearly,  the  first  payment  is 
due  at  the  end  of  one  year  from  the  testator's  death.  ^  This 
must  be  intended  of  an  annuity  given  as  an  annuity,  for  if 
an  annuity  be  given  in  the  shape  of  interest  upon  a  sum  of 
money  to  be  ti^en  out  of  the  assets  as  a  legacy,  such  sum  is 
not  payable  till  the  expiration  of  one  year  after  the  testator's 
death,  and  consequently  cannot  begin  to  yield  interest  till 
that  period ;  so  that  if  the  annuity  be  payable  yearly,  the 
annuitant  will  not  be  entitled  to  his  first  payment  till  the  ex- 
piration of  two  years  after  the  testator's  death.  ^  If  a  testator, 
after  giving  legacies,  direct  the  residue  of  his  estate  to  be 
invested,  and  annuities  to  be  paid  out  of  the  fund,  it  is  ap- 
prehended that  the  annuitants  should  be  considered  as  par- 
tial tenants  for  life  of  a  residue,  and  entitled  to  their  annuities 
from  the  testator's  death,  so  far  as  the  interest  of  so  much  of 
the  testator's  estate  bearing  interest,  as  is  not  necessary  to  be 
applied  for  the  payment  of  debts  or  legacies,  will  extend. 
If  part  of  the  testator's  estate  consists  of  mortgages,  it  must 
be  remembered  that  the  interest  thereon  accrues  dediein  diem, 
and  therefore  the  annuitants  would  only  be  entitled  to  such 
part  of  the  interest  of  mortgages  as  accrued  due  after  the 
testator's  death.  * 

An  annuity,  or  a  life  interest  in  the  nature  of  an  annuity, 
is  not  apportionable  on  the  death  of  the  legatee  in  the  interval 
between  the  days  of  payment,  without  an  express  direction 
in  the  will.  ^  An  exception  to  this  rule  has  been  introduced 
in  favour  of  children,  and  of  married  women  living  apart 
from  their  husbands.^  A  testator  ordered  that  a  fund  be 
lodged  with  A.  B.  so  as  to  raise  48/.  per  annum  for  the  sup- 
port of  J.  H.'s  children,  to  be  paid  them  from  time  to  time 
as  their  necessities  required,  without  any  regard  to  their  fa- 

1  Houghton  V.  Franklin,  1  Sim.  &  S.  392.  *  7  Yes.  96,  97.  9  Yes.  553. 

.  »  7  Yes.  96,  97. 

«  Storer  y.  Prestage,  3  Madd.  167.    La  Terriere  v.  Bulmer,  2  Simons  IB. 

«  Franks  v.  Noble,  12  Yes.  484.    1  Swanst.  349.  note. 
'  •  1  Swanst.  349.  note.    Rhenish  v.  Martin,  3  Atk.  330. 
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ther  or  mother.  The  lord  chancellor  said  he  thought  it  prCH 
bable  the  testator  might  mean  this  allowance  to  take  place 
only  during  the  minority  of  the  children ;  but  that  upon  the 
words  he  had  made  use  of^  it  was  impossible  to  restrain  it  to 
any  thing  short  of  a  life  interest.  ^  If  a  testator  gives  a  gross 
sum  to  be  expended  in  the  purchase  of  an  annuity,  the  an- 
nuitant is  entitled  to  such  sum  as  a  legacy.  ^ 

If  a  testator  directs  that  an  annuity  be  paid  without  de- 
duction,  the  legacy  duty  cannot  be  deducted,  unless  from  the 
nature  of  the  property  out  of  which  the  annuity  is  payable, 
there  is  some  other  deduction  to  which  it,  the  annuity,  is 
subject.  * 

.In  general,  interest  is  not  allowed  on  the  arrears  of  an 
annuity.  * 

5.  As  to  the  limitation  of  an  annuity."]  —  If  a  personal  an- 
nuity be  limited  to  A.  generally,  he  shall  have  it  for  his  life  ,- 
if  it  be  limited  to  him  during  the  life  of  B.,  and  he  die,  living 
B.,  it  shall  not  cease,  but  shall  go  to  his  personal  repre- 
sentatives. ^  Lord  Hardwicke,  in  the  last  cited  case,  Savery 
V.  Dyer,  said,  '''  If  a  rent  is  given  out  of  land  to  A.  during 
the  life  of  B.,  that  shall  determine  by  the  death  of  A.  in  the 
lifetime  of  B. ;  for  it  cannot  go  to  his  executor,  being  a  realty, 
and  it  cannot  go  to  the  heir,  being  no  fee."  This  dictum  was 
apparently  not  referred  to  in  the  case  of  Bearpark  v.  Hut- 
chinson, ^  in  which  the  court  of  common  pleas  decided  that  a 
rent  charge  pur  autre  vie,  if  grantee  dies  living  cestui  que  vie, 
goes  by  virtue  of  the  statute  of  frauds,  29  Car.  2.  c.  3,  to 
the  grantee's  executor,  though  not  named  in  the  grant. 

6.  When  a  charge  of  an  annuity,  debts,  S^c,  passes  a  fee*J — 
Two  principles  have  been  relied  upon  in  the  determination  of 
cases  involving  this  point.  jPtr^^,  That  where  an  indefinite 
estate  is  given  to  a  person  in  lands,  and  the  devisee  is  per- 
sonally charged  with  the  payment  of  legacies,  &c.,  he  must 
take  a  fee ;  for  otherwise,  if  he  take  only  for  life  and  pay  the 


^  Alexander  v.  M'Cullock,  1  Cox  391. 

•^  Bayley  v.  Bishop,  9  Ves.  6.    Palmer  v.  Crawford,  3  Swanst.  482. 
3  Smith  V.  AndersoD,  4  Russ.  352.    See  also  Robinson  v.  Stephens,  2  Salk.  616  ; 
and  Hodgeworth  v.  Crawley,  2  Atk.  376. 

*  See  cases  in  2  Roper  on  Legacies,  308.  *  Savery  v.  Dy«r,  1  Dick.  162. 

•  7  Bing.  179. 
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charges,  and  die  soon  after,  he  may  be  a  loser,  which  the  tes- 
tator could  not  have  intended.  ^  Second,  That  where  the  de- 
visee is  to  pay  the  charge  out  of  the  land,  he  must  take  a 
sufficient  interest  therein,  i.  e.  a  fee.  For  to  direct  an  act  to 
be  done  which  cannot  be  accomplished,  unless  the  devisee 
have  more  than  an  estate  for  life,  is,  in  wills,  iii  the  absence 
of  words  of  express  limitation,  equal  to  a  declaration  that  the 
person  to  perform  the  act  should  have  the  fee.*  We  will 
now  copy  a  MS.  case,  which  has  been  submitted  to  five  of  the 
most  eminent  real  property  lawyers  of  the  present  day,  and 
which  has  given  rise  to  a  considerable  difliculty  of  opinion.-^ 
Case :  ''  I  give  to  A.  B.  for  her  life  60/.  yearly,  to  be  paid  by 
my  executor  hereinafter  named  out  of  my  estates  in  the  parish 
of  Chester-le-Street."  After  giving  pecuniary  legacies,  the 
testator  proceeded :  '*  I  hereby  charge  all  my  chattels  with  the 
payment  of  all  my  debts  and  legacies,  if  sufficient,  by  my 
executor  within  one  year  after  my  death  ;  but  if  my  chattels 
are  not  sufficient,  then  I  charge  all  my  lands  devised  to  my 
executor  with  the  payment  thereof.  All  the  rest  of  my  ma- 
nors, lands,  houses,  and  buildings,  advowson,  and  all  my 
chattels  not  before  disposed  of,  I  give  to  Robert  Spade,  and 
I  hereby  appoint  him  executor  and  residuary  legatee." 

Three  of  the  counsel  thought  Robert  Spade  took  a  life  in- 
terest only  in  the  Chester-le-Street  and  other  property  in- 
cluded in  the  residuary  devise. 

Another  wrote,  "  I  think  that  Robert  Spade  takes  an  estate 
for  life  only  in  the  Chester-le-Street  property  and  the  pro- 
perty given  to  him  by  the  residuary  bequest :  but  I  think  the 
point  doubtful.  When  the  question  is  whether  a  fee  passes 
by  reason  of  a  charge;  I  take  the  distinction  to  be  this ;  whe- 
ther the  debts,  &c.,  be  merely  on  the  eatate  devised,  or  a 
charge  on  the  devisee  himself  in  respect  of  such  estate. 
Good  title  v.  Madden,  4  East,  496.  Now  here  the  testator 
charges  all  his  chattels  with  the  payment  of  his  debts  and 
legacies  within  one  year  after  his  death,  but  if  his  chattels 
are  not  sufficient,  he  charges  all  his  lands  devised  to  his  exe- 


»  6  East,  96.    5  T.  R.  292.  337.    Cowp.  841.    Willes,  HO.  651.    3  Mau.  & 
Sel.32&.    2  N.  11.349. 
«  5  East,  93.    2N.R.35(>.     8  T.  R.  1. 
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cutor  with  the  payment  thereof.  Now  if  he  is  to  pay  them 
out  of  the  lands  if  necessary  within  the  year,  he  must  have 
a  larger  estate  than  an  estate  for  ]ife."  ^ 

The  fifth  wrote,  **  I  am  of  opinion  that  Mr*  Spade  takes 
an  estate  in  fee  simple  in  the  Chester-le-Street  property,  and 
in  the  property  given  him  by  the  residuary  devise.  The  case 
of  Jenkins  v.  Jenkins,  Willes  605,  I  think  sufficient  to  shew 
that  in  case  of  the  charge  of  the  annuity  of  50/.  to  be  paid 
by  the  testator's  executor  to  A.  B.  for  her  life  out  of  the  es- 
tate in  the  parish  of  Chester-le-Street,  Mr.  Spade  takes  the 
fee  in  that  property  under  the  general  devise.  *  I  think  that 
Mr.  Spade  takes  the  fee  in  the  other  estates  upon  the  principle 
that  the  same  construction  must  be  given  to  the  same  devise 
of  different  estates.  It  is  not  that  the  charge  of  an  annuity 
gives  an  estate  in  fee  to  the  devisee  of  the  land,  but  that  it 
shews  the  effect  the  testa,tor  must  have  attributed  to  the 
words  he  has  used  in  the  general  devise ;  and  these  must 
equally  apply  to  all  the  lands  devised."^  Opinions  dated 
August  1830, 


ART.  VII.— CHARGES  ON  CHURCH  LIVINGS. 

In  a  former  number,*  we  devoted  a  few  pages  to  a  notice  of 
Mr.  Walters'  Essay,  in  which  the  power  of  incumbents  at 
the  present  day,  with  consent  of  the  ordinary  and  patron,  to 
make  leases  at  common  law  for  lives  oryears,  binding  upon 
.their  successors,  is  ably  discussed^  and  the  requisites  and  in- 
cidents of  such  leases  are  fully  set  forth.  •  Some  important 
cases  having.recently  been  determined  on  the  subject  of  charg- 
ing ecclesiastical  property  otherwise  tiian  by  lease,  a  short 

'  This  seems  to  us  the  strongest  ground  for  the  ojunion  that  Rob.  Spade  .takes 
the  fee. 

3  We  do  not  think  Jenkins  v.  Jenkins  a  very  satisfactory  authority  for  this  posi- 
tion.   See  2  N.  R.  349,  350. 

-'  See  similar  reasoning  in  Houston  v.  Hughes,  6  Barn.  &  C.  421. 

*  Vol.  I.  p.  344. 
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summary  of  the  present  state  of  the  taw  on  that  subject^  as 
defined  and  settled  by  those  decisions,  may  not  be  unac- 
ceptable. 

We  shall  perhaps  avoid  confusion  by  stating,  in  the  first 
place,  the  substance  of  the  several  statutes  applicable  to  the 
matter.  The  first  is  the  13th  Eliz.  c.  20.,  stated  in  the  pre- 
amble to  be  passed  **  That  the  livings  appointed  for  ecclesias- 
tical ministers  might  not,  by  corrupt  or  indirect  dealing,  be 
transferred  to  other  uses ;"  which,  after  providing  that  no 
kase  of  any  benefice  or  ecclesiastical  promotion  with  cure,  or 
any  part  thereof,  not  being  impropriated,  should  endure  any 
longer  than  while  the  lessor  should  be  ordinarily  resident  and 
serving  the  cure  of  such  benefice,  without  absence  for  above 
eighty  days  in  any  one  year,  —  went  on  also  to  enact,  that 
*'  all  chargir^s  of  such  benefices  with  cure  thweaftcr  tmth  any 
pension,  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken, 
thereafter  to  be  made,  other  than  rents  to  be  observed  upon 
leases  thereafter  to  be  made  according  to  the  meaning  of  that 
act,  should  be  utterly  void,"  Then  the  14th  Eliz.  c.  11.,  re* 
citing  that  sundry  evil-disposed  persons  had  defrauded  the 
true  meaning  of  the  13th  Eliz.  by  bonds  and  covenants  which 
were  not  taken  to  be  leases,  although  they  amounted  to  as 
much,  enacted,  that  all  bonds,  contracts,  promises,  or  covenants^ 
thereafter  to  be  made,  for  permitting  any  person  to  enjoy  any 
benefice  or  ecclesiastical  promotion  with  cure,  or  to  take  the 
profits  thereof  (other  than  such  bonds  and  covenants  as  should 
be. made  for  assurance  of  any  lease  theretofore  made),  should 
be  adjudged  of  such  force  and  validity,  and  not  otherwise,  as 
leases  by  the  same  persons  made  of  such  benefices,  .&c.  By 
the  43d  G,  3.  c.  84.  s.  10.,  the  13tb  Eliz.  c.  20.  was  repealed 
intoto:  but  the,67tb  G.  3.  c.  99.  s.  L,  which  repealed  the 
43d  G;  3.  Q.  84.,  recited  also  t3?vo  acts  of  the  reign  of  Hen.  8/, 
the  two  before  mentioned  statutes  bf  EUzabeth,  and  several 
subsequent  acts,  and  repealed  '^  so  much  of  the  said  several  acts 
as  related  to  spiritual  persons  holding  of  farms,  and  to  leases  of 
benefices  and  livings,  and  to  buying  and  selling,  and  to  resi- 
dence of  spiritual  persons  on  their  benefices ;"  and  then,  in 
subsequent  sections,  new  provisions  were  made  as  to  all  these 
matters,  except  as  to  leases  of  benefices  and  livings,  in  regard 
to  which  no  express  enactment  is  to  be  found  in  the  act    The 
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43d  G.  3.  caiHe  into  operation  oYi  the  7th  July  1803;  the  57fh 
6.  3.  on  the  10th  July  1817 ;  and  the  latter  statute  is  still  in' 
full  force.  The  question,  therefore,  as  to  the  validity  and  ef- 
fect of  charges  Upon  benefices  at  the  present  day,  depends  on 
the  construction  to  b^  put,  first,  upon  the  latter  clause  of  the 
13th  Eliz.  c.  20  ;  and  secondly,  upon  the  repealing  clause  of 
the  57th  G.  3.  We  wiir  ptoceed  to  notice  briefly  the  cases 
decided  upon  transactions  that  occurred  before  the  passing  of 
this  latter  act,  atid  then  review  with  more  particularity  those 
which  have  reference  to  transactions  of  a  subsequent  date. 

In  Erringtoh  v.  Howard,^  the  defendant,  a  rector  entitled 
to  an  annual  stipfend  in  lieu  of  tithes,  by  indenture  of  3rd 
May  1760,  assigned  it  for  ninety-nine  years,  if  he  should  so 
long  live,  in  consideration  of  €40/.,  to  the  plaintiff,  upon  trust 
to  retain  out  of  it  an  annuity  of  80/.,  then  to  pay  the  taxes 
and  dues  chargeable  upon  the  stipend,  and  to  pay'the  siirplns 
to  the  defendant.     Sir  Thomas  Clarke,  Master  of  the  Rolls, 
held  the  plaintiff,  as  against  a  party  claiming  under  a  seques-^ 
tration  of  a  subsequent  date,  entitled  to  receive  the  arrears  6f 
his  annuity,  without  prejudice  to  the  stipend  allowed  by  tiie 
ordinary  for  performing  the  cure.     Again,  in  Bromley  v.  Hol- 
land,^ where,  by  indenture  of  the  16th  May  1788,  the  plain* 
tiff,  in  consideration  of  600/.,  granted  two  annuities  of  50/. 
for  his  life,  and  also  demised  to  a  trustee  for  the  annuitant 
two  rectories  of  which  he  was  incumbent,  for  ninety-nine 
years,  if  he  should  so  long  live  and  continue  the  rector :  the 
only  question  debated  was,  to  what  extent  the  plaintiff  was 
entitled  to  rdief  in  equity  under  the  particular  circumstancds 
of  the  case,  the  annuities  having  been  held  void  because  a 
clause  of  redemption  contained  in  the  deed  was  not  noticed 
in  the   memorial.      In  both  these  cases,  although,   as  we 
see,  the  transactions  in  question  occurred  long  before  the  re* 
pealing  act  of  the  43d  G.  3.,  and  while  the  13th  Eliz.  c.  20. 
was  in  full  force,  no  objection  was  taken  to  the  annuity  dieeds 
as  being  in  contravention  of  that  statute,  nor  any  reference 
made  to  it  either  by  the  counsel  or  the  court:  whence  it 
would  almost  appear,  that  the  deeds,  being  in  form  leases, 
were  supposed  to  be  within  the  proteettcm  of  the  first  clause 

'  1  AmW.  485.  »  5  Ves.  610.   7  Ve».  3, 
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of  the  statute  of  Elizabeth.  And  the  same  notion  seems  to 
have  prevailed  in  a  common-law  case  of  somewhat  earlier 
date.  Doe  v.  Mears/  where  a  demise  made  by  a  rector,  non-^ 
resident  without  lawful  cause,  to  the  lessor  of  the  plaintiff,  for 
a  term  of  years  if  the  rector  should  so  long  live,  for  securing 
an  annuity,  was  held,  as  a  letise,  wholly  void  by  reason  of 
such  non-residence.  It  scarcely  falls  within  our  purpose  to 
notice  the  cases  in  which  the  non-residence  of  the  incumbent 
has  been  held  to  avoid  leases,  strictly  so  called.^  Mouys  v. 
Leake  ^  was  decided  upon  the  latter  clause  of  the  statute,  and 
therefore  applies  directly  to  the  immediate  subject  of  our  re- 
marks* There  an  annuity  charged  by  the  defendant,  a  rector^ 
upon  and  to  be  issuing  out  of  his  benefice,  and  secured  by  a 
demise  of  the  benefice  for  a  term  of  years  determinable  on 
his  death,  was  held  void,  as  being  a  charging  of  the  benefice 
prohibited  by  the  statute  of  Elizabeth.  It  was  considered, 
however,  that  the  covenant  of  the  rector  for  payment  of  the 
annuity  was  binding  on  him  personally,  and  that  a  warrant  of 
attorney  given  as  a  collateral  security  was  also  valid ;  and 
the  court  accordingly  refused  to  order  the  deeds  to  be  deU- 
vered.  up»to  be  cancelled.  How  far  this  latter  doctrine  was 
warranted  by  principle,  admits,  as  it  seems  to  us,  of  consi- 
derable question.  The  case  appears  to  bear  little  analogy  to 
that  by  which  Lord  Kenyon  illustrated  it,  of  a  feoffment 
without  livery  of  seisin,  which  may  nevertheless  operate  as  a 
covenant  to  stand  seised :  in  the  one  case  there  is  no  taint  of 
illegality,  but  the  mere  omission  of  a  formal  part  of  the  par-- 
ticular  assurance  contemplated  by  the  parties ;  and  no  reason, 
therefore,  why  effect  should  not  be  given  to  their  intention 
as  far  as  might  be :  in  the  other,  the  covenant  is  for  the  pay- 
ment of  the  same  charge,  which,  by  the  same  instrument, 
was  created  in  a  manner  forbidden  bylaw.*     But,  however 

1  Cowp.  129. 

»  Doe  V.  Barber,  2  T*  R.  749.    Frogmorton  v.  Scott,  2  East  467. 

9  8  T.  R.  415. 

*  The  case  is  difierent,  indeed,  where  part  only  of  a  security  refers  to  a  matter 
prohibited  by  a  statute,  and  the  rest  relates  to  a  lawful  transaction;  in  which 
case  it  is  a  well-known  principle,  that  unless  the  statute  absolutely  avoids  all  se> 
curities  containing  matter  in  contravention  of  it,  the  instrument  is  good  for  so 
much  of  it  as  is  not  contrary  to  the  act,  whether  the  clauses  and  covenants  be  sepa- 
rate or  not.    BuAler  v.  Wigg,  1  Saund.  66.  a.  and  the  cases  there  cited. 
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this  may  be,  the  case  is  a  clear  authority  that  the  charge  upon 
the  living  made  by  such  a  deed,  is  within  the  prohibition  of 
the  statute. 

All  the  cases  cited  above  were  antecedent  to  the  43  G,  3. 
c.  84.  That  statute  having  altogether  repealed  the  13  Ehz. 
c.  20.,  no  law  remained  which  affected  in  any  degree  the 
charging  of  church  property,  at  least  during  the  incum- 
bency of  the  party ;  and  accordingly,  the  power  to  charge  it 
to  such  an  extent  was  repeatedly  recognized.^  We  pass  on, 
therefore,  to  the  cases  which  refer  to  transactions  subsequent 
to  the  passing  of  the  67  G.  3. 

In  Bower  v.  Fritchard,^  an  incumbent  had  demised  his 
rectory  to  two  several  parties  for  securing  annuities,  by  deeds 
bearing  date  the  one  before,  the  other  after,  the  67  G.  3. 
came  into  operation.  The  court  were  not  called  on  to  adjudi- 
cate upon  the  validity  of  these  deeds ;  but  they  expressed 
themselves  as  entertaining  no  doubt  that,  but  for  the  prior 
title  of  an  assignee  of  the  tithe  rents,  ejectment  might  have 
been  maintained  by  both  the  annuitants.  However,  the 
statute  had  not  been  brought  under  their  notice ;  nor  was  it 
until  the  late  case  of  Doe  v.  Gully,^  that  its  operation  upon 
the  13  Eliz.  became  the  subject  of  discussion.  There,  a 
rector,  by  three  several  indentures,  all  antecedent  in  date  to 
the  passing  of  the  67  G.  3.  demised  to  one  James  the  rectory, 
glebe  lands,  tithes,  &c.  for  ninety-nine  years,  if  he  should  so 
long  live  and  continue  rector,  for  securing  three  annuities ; 
and  by  another  indenture  of  the  date  of  May  1820  (subse- 
quent therefore  to  the  new  act),  reciting  the  former  deeds,  in 
consideration  of  a  sum  advanced  to  the  rector,  partly  to  re- 
deem the  three  annuities,  and  partly  for  his  own  use,  James 
assigned  and  the  rector  confirmed  the  rectory,  8cc.  to  the 
present  lender  for  the  residue  of  the  ninety-nine  years'  term, 
subject  to  a  proviso  for  redemption  on  payment  of  the  whole 
sum  now  advanced,  with  common  interest.  The  representa- 
tives of  the  mortgagee  brought  ejectment  to  recover  posses- 
sion of  the  rectory.    Two  points  were  made  on  their  part; 


*  White  V.  Bp.  o^  Peterborough,  3  Swanst.  109.    Silver  v.  Bp.  of  Norwich, 
ibid.  112.  n.    Doe  v.  Somerville,  6  B.  &  C.  126.    Doe  v.  Gully,  post, 
»  1)  Price,  103.  »  9  B.  &  C.  344. 
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first,  that  the  13  £liz.  c.  20.  did  not  affect  charges  of  thi^ 
nature  at  all,  but  was  confined  to  corrupt  bargains  between 
the  incumbent  and  patron,  the  mischief  which  it  was  passed 
to  prevent^  being,  as  appeared  from  the  preamble,  that  a  needy 
incumbent  might  pay  for  his  presentation  by  a  beneficial 
charge  of  the  living  in  favour  of  the  patron  or  some  of  his 
dependants :  and  that  if  it  were  urged,  that  all  chargings 
ought  to  be  considered  void  within  the  one  clause  of  the  act, 
in  conformity  with  the  other  clause  which  made  all  leases 
void  by  reason  of  non-residence,  the  answer  to  that  was,  that 
the  non-residence  was  made  evidence  of  the  original  corrupt 
bargain  which  was  aimed  at  equally  by  both  clauses.  The 
court,  though,  they  expressed  their  dissent  from  this  argu- 
ment, were  under  no  necessity  of  deciding  on  it,  nor  of 
putting  a  construction  on  the  57  6. 3. ;  because  they  agreed 
to  the  other  point  urged  for  the  plaintiffs,  viz.  that  admitting 
that  the  13  Eliz.  c.  20.  did  apply  to  such  charges  as  these,  and 
that  its  operation  upon  them  was  revived  by  the  57  G.  3,  yet 
the  deed  of  1820,.  so  far  as  the  assignment  of  the  term  was 
concerned,  operated  merely  to  continue  the  charges  created 
by  the  annuity  deeds,  substituting  only  common  for  annuity 
interest;  and  to  that  extent  was  therefore  valid,  although 
without  effect  so  far  as  it  went  to  create  a  new  charge. 

In  the  still  more  recent  and  important  case  of  Shaw  v. 
Pritchard,^  the  whole  transaction  was  subsequent  to  the 
57  Geo.  3.,  and  it  became  therefore  necessary  to  put  a  conr 
struction  as  well  upon  the  repealing  clause  of  that  act,  as 
upon  the  statute  of  Elizabeth.  By  indenture  dated  in  May 
1826,  reciting  that  the  defendant  was  incumbent  of  a  rectory 
and  vicarage,  and  had  agreed  to  sell  to  the  plaintiff  an  annuity 
of  93/.  for  the  life  of  the  defendant,  which  was  secured  by  a 
bond  of  the  same  date ;  the  defendant  demised  the  rectory  and 
vicarage,  with  the  glebe  lands,  tithes,  &c.  to  a  trustee  for  the 
plaintiff,  for  ninety-years  if  he,  the  defendant,  should  so  long 
live^  upon  trust  to  permit  him  to  enjoy  them  and  receive  the 
rents  and  profits,  until  the  annuity  or  some  quarterly  payment 
of  it  should  be  in  arrear  for  twenty-one  days;  and  in  case  of 
such  arrear,  to  enter  and  receive  the  tithes  and  all  other  rents 

»  10B.&C.241. 
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and  profits,  and  to  let,  order,  and  manage  the  livings  as  he 
inhould  deem  expedient,  and  out  of  the  residue  of  the  proceeds 
to  pay  so  much  of  the  annuity  as  should  not  be  otherwise  sa^ 
tisfied,  and  to  pay  over  the  ultimate  surplus  to  the  defendant. 
The  deed  also  contained  a  power  to  lease,  mortgage^  or  sell 
the  living,  if  the  annuity  should  be  in  arrear  for  forty  days : 
and  if  for  forty-five  days,  to  sequester  them,  in  case  the  plains- 
tiff  should  think  fit.  The  cause  was  first  heard  before  the 
Vice  Chancellor,  who  was  of  opinion  that  the  demise  was  in- 
valid ;  it  was  subsequently  sent  for  the  judgment  of  the  Court 
of  King's  Bench.  On  the  part  of  the  plaintiff,  it  was  con*- 
tended  that  the  instrument  in  question  was,  in  common  par- 
lance, a  lecise,  and  not  a  charge,  which  imported  something 
issuing  out  o/land  ;  and  was  therefore  within  the  former  clause 
of  the  13  Eliz.  c.  20.,  and  so  valid  :  but  admitting  it  to  be  a 
charge,  and  within  the  prohibition  of  the  latter  clause,  it  was 
said  that  the  57  Geo.  3.  did  not  revive  any  part  of  the  statute 
of  Elizabeth  :  that  the  intention  of  the  legislature  manifestly 
was  to  create  ah  entirely  new  code  on  the  subject  of  the  in- 
cumbrance of  church  property :  that  the  words  '*  so  much  of,'-' 
in  the  repealing  clause,  were  necessary  as  to  the  statutes  of 
Henry  8,  and  the  14  Eliz.  c.  11,  which  related  to  many  other 
things  besides  those  which  it  was  in  the  contemplation  of  thie 
legislature  to  remodel,  whereas  the  13  Eliz.  had  reference  to 
them  only ;  and  the  entire  repeal  of  that  act  must  therefore 
have  been  intended.  If  the  old  acts  were  to  be  abrogated  only 
80  far  as  related  to  leases,  properly  so  called,  why,  it  was  said, 
was  the  14  Eliz.  c.  11.  enumerated  among  the  acts  of  which  a 
poirtion  was  to  be  repealed  ?  for  it  did  not  relate  at  all  to  leasee, 
but  to  certs^in  securities  and  covenants  which  were  to  have  the 
force  of  leases ;  of  which  description  was  the  present  deed. 
It  was  argued,  lastly,  that  at  all  events  the  demise  was  binding 
daring  the  life  of  the  incumbent  who  was  a  party  to  it.  To 
these  arguments  it  was  answered,  that  the  13  Eliz.  c.  20.  was 
repealed  only  as  to  leases,  strictly  so  termed,  but  in  no  degree 
as  to  charges,  however  created  ;  that  this  demise  was  a  charge 
on  the  benefice,  not  upon  a  lease  for  the  benefit  of  the  incunp- 
bent,  but  so  that  the  living  "  by  this  indirect  dealing  was  trans- 
ferred to  other  uses," — offending  as  well  against  the  spirit  as 
the  letter  of  the  law ;  and  that  as  to  the  grant  being  valid  for 
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the  incumbent's  life,  that  construction  applied  only  to  cases 
under  the  13  Eliz.  c.  10.,  which  was  passed  for  the  protection 
of  the  succeeding  incumbents,  not  under  the  statute  then  in 
question,  whose  object  was  to  protect  the  present. — And  the 
Court,  agreeing  in  this  interpretation  of  the  acts,  certified  their 
opinion  that  the  13  Eiiz.  c.  20.  was  revived  as  to  ail  chargings 
of  benefices,  that  the  instrument  in  dispute  was  in  substance 
a  charging  of  the  benefice  within  its  meaning,  and  that  it  was 
invalid  altogether.^ 

We  have  reason  to  believe  that  the  benefices  upon  which 
charges  of  such  a  nature  have  been  made  since  the  passing  of  the 
67  Geo.  3,  are  by  no  means  few.  It  [is  very  desirable,  there- 
fore, that  incumbents,  and  those  who  deal  with  them  in  snch 
transactions,  should  clearly  understand  what  it  is  which  the 
law  forbids  them  to  do,  and  upon  what  principles  that  law  has 
been  inteipreted.  We  have  therefore  endeavoured  to  place 
under  their  view  as  concise  a  summary  as  we  could  of  aU  the 
authorities  bearing  directly  on  the  subject ;  and  this  must  be 
our  apology  to  the  rest  of  our  readers  for  a  dry  and  perhaps 
repulsive  detail.  The  sum  of  the  whole  is,  that  every  dispo- 
sition of  a  living,  whether  by  mortgage,  rent-charge,  annuity, 
or  otherwise,  whereby  a  charge  is  originally  imposed  upon  it 
for  the  benefit  of  any  other  than  the  incumbent  himself,  unless 
it  were  made  between  the  7th  July  1803  and  the  10th  July 
1817,  is  absolutely  without  effect  as  a  real  security,  however 
the  incumbent's  covenant  for  payment  may  be  enforceable  as 
a  personal  security.  How  far  the  provisions  of  the  statute  of 
Elizabeth  are  beneficial  or  necessary  in  the  present  circum^- 
stances  of  church  property,  is  another  question,  but  one  which 
it  is  the  province  only  of  the  legislature  to  determin^^ 
.    W. 


1  The  notion  that  a  disposition  of  the  benefice  contrary  to  th«  statute  was  ne- 
vertheless valid  for  the  life  of  the  present  incumbent,  as  against  him  and  those 
claiming  under  him  (which  in  several  of  the  cases  was  almost  taken  for  granted), 
arose  from  an  erroneous  construction  of  a  passage  in  Co.  Litt.  45.  b.,  which  ap- 
plies only  to  leases  in  their  strict  meaning,  wherein  the  provisions  of  the  13  Eliz. 
c.  10m  and  18  Eliz.  c.  11.,  are  not  complied  with.    See  L.M.  Vol.  I.  p.  345. 

^  Since  this  article  went  to  press,  the  Bishop  of  London  brought  in  a  bill  for  the 
repeal  of  the  13  Eliz.  c.  20,  and  for  the  regulation  of  chmch-leases ;  which  we  pre- 
sume he  will  re-introduce  in  the  new  parliament.  We  are  not  aware  whether  the 
measure  is  intended  to  be  retro-active  or  not. 
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ART.  VIIl.— NOTES  ON  THE  GENERAL  TURNPIKE  ACTS. 

The  attempts  which  have  been  made  by  the  legislature  of 
Great  Britain  in  the  way  of  consolidation  or  codification^  have 
not  been  very  successful.  The  acts  passed  for  regulating 
turnpike  roads  had  become  so  numerous,  and  were  such  a 
confused  mass  of  enactments^  as  to  be  highly  inconvenient, 
especially  as  the  administration  of  them  is  in  a  great  measure 
confided  to  men  who  are  not  well  versed  in  such  elaborate 
compositions.  To  remedy  this  evil,  it  was  determined  that  all 
the  existing  laws  should  be  repealed,  and  that  the  result  of 
the  assembled  wisdom  of  the  nation  on  the  subject  should  be 
found  within  the  four  comers  of  one  act.  A  committee  was 
appointed,  who  heard  evidence,  and  made  a  long  report,  and 
after  much  consideration  the  act  3  Geo.  4.  c.  126  was  passed. 
.*'  It  is  said,"  observed  Lord  Tenterden,  with  reference  to 
another  consolidation  act,  the  Bankrupt  Act,  ^^  that  the  last 
will  of  a  party  is  to  be  favourably  construed,  because  the  tes- 
tator is  inops  consilii.  That  we  cannot  say  of  the  legislature ; 
but  we  may  say  that  it  is  magnas  inter  opes  inops*'  And 
truly,  notwithstanding  the  labours  of  the  committee  aforesaid, 
their  evidence  and  report,  "  magnas  opes/'  their  act  has  been 
a  complete  failure;  it  has  already  been  materially  altered, 
and  in  many  parts,  wholly  repealed  by  six  succeeding  acts, 
4  Gea  4.  c.  16,  c.  36,  and  c.  95 ;  6  Geo.  4.  *c.  69  ;  7  &  8 
Geo.  4.  c.  24 ;  and  9  Geo.  4.  c.  77.  We  believe  it  will  be  ac- 
ceptable to  a  very  numerous  class  of  our  readers  in  the  country, 
if  from  a  comparison  of  these  existing  laws  we  deduce  the 
present  rule  on  their  most  important  topics ;  our  labours  will 
at  least  assist  the  practitioner  in  the  construction  of  these 
acts, "  being  now,"  to  adopt  the  preamble  of  the  most  ancient 
statute  for  the  mending  of  highways,^  '*  both  very  noisom  and 
tedious  to  travel  in,  and  dangerous  to  passengers," 

It  seems  to  have  been  the  object  of  the  legislature  to  intro- 
duce oiie  system  for  the  management  of  roads  throughout  the 

»  2  &  3  Ph.  &  M.  c.  8. 
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kingdom;  and  in  order  to  shorten  and  save  expense  in  the 
passing  of  local  acts,  it  is  enacted,  that  all  the  existing  provi- 
sions in  the  general  acts  shall  extend  to  local  acts,  in  the  same 
manner  as  if  they  were  repeated  therein ;  and  that  the  general 
acts  shall  not  be  recited  in  local  acts^  except  so  far  as  it  is 
intended  to  vary,  alter,  or  repeal  any  of  their  fH'Oidsions.^  This 
is  very  important,  both  with  regard  to  the  determination  of 
questions  which  arise  respecting  turnpikes,  and  to  the  framing 
of  new  local  acts.  . 

.  Road  Irijuries  and  Annoyances. 
Surveyors  may  remove  rubbish,  &g.  an4  tura  and  cleanse 
watercourses,  drains,  ditches,  &c.  for  the  benefit  of  tjberoadv 
and  this  at  the  expense  of  the  offending  party .^  Some  local 
acts  carry  this  ppwer  farther,  and  provide  that  the  entrances 
into  fields  from  the  road,  shall  be  compo^d  of  hard  materials 
The  catalogue  of  mala  prohibita,^  by  which  the  road  or  the 
passengers  thereon  may  be  injured  or  annoyed,  seems  ample 
enough.  Local  peculiarities  may  however  suggest  additions; 
The  hanging. of  clothes  on  the  hedges  to  dry,  and  the^x^ 
tending  of  signs  and  other  projections  over  the  road>  are  not 
prohibited  by  the. general  acts.  The  enactments  as  to  foot- 
paths, it  should  be  observed,  extend  to  any  foot-path  by  th6 
side  of  and  adjacent  to  any  turnpike  road,  although  it  may 
not  be  repaired  by  the  trustees.^ 

Exemptions. 
All  exemptions  from  toll  contained  in  local  acts  passed 
previous  to  4  Geo.  4*  remain  valid.f  So  the  exemptions  from 
toll  in  the  general  acts  for  manure  are  not  to  exempt  it,  if 
specially  charged  in  any  local  act.^  The  exemptions  from 
toll  are  found  in  the  statutes  3  Geo.  4.  c.  126,  and  4  Geo.  4. 
c.  95.    Lime  is  not  exempted  from  toU  as  manure. 

Toll-Gates. 
The  power  of  trustees  as  to  the  continuing,  removing,  and 

»  9  G.  4.  c.  77.  8. 19.  «  3  Geo.  4.  c.  126.  s.  114. 

»  3  Geo.  4.  c.  126.  s.  121.  125.  127.,  and  4  Geo.  4.  c.95.  s.  72. 

*  7  &  8  Geo.  4.  c.  24.  s.  16.  «  4  Geo.  4.  c.  16.  s.  1.,  and  c.  96.  i.  26. 

«  4  Geo.  4.  c.  95.  s.  23. 
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erecting  of  toll-gateB  is  contsiined  in  9  Geo.  4.  c.  77.  s,  5;  and 
3  Geo.  4. 1. 126,  s.  4& 

Hedges  and  Trees. 
Hedges  adjoining  roads  must  be  cait  down  to  six  feet  from 
tbe  surface  of  the  ground ;  and  trees,  bushes^  and  shrubs, 
growing  in  or  near  such  hedges,  must  be  cut  down,  pruned,  or 
lopped,  in  such  manner  that  the  turnpike  road  shall  not  be 
prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  road  to  the  damage  thereof; 
but  hedges,  trees,  bushes,  and  shrubs,  in  any  garden  dc 
gpound  attadied  to  a  house,  if  the  same  do  not  oTevhang  the 
roa^,  Boas  to  impede  or  annoy  carriages  or  pajKsengers^  are 
excepted.^  It  is  curious  to  remark  that  the  i^rliest  Highway 
Act  in  our  books  is  directed  against  the  increase  of  wood 
near  roads;  but  our  ancestors  had  other  objects  in  view  than 
providing  that  roads  should  not  be  deprived  of  a  fair  propor- 
tion of  sun  and  wind !  ^'  And  further  it  is  commanded,  that 
highways  leading  from  one  maiicet  town  to  another,  sliall  be 
enlarged  where  bushes,  woods,  or  dykes  be,  so  that  there  be 
neither  dyke,  underwood,  nor  bush,  whereby  a  man  may  lurk 
to  do  hurt,  within  two  hundred  feet  of  the  one  side  and  two 
hundred  feet  of  the  other  side  of  tlie  way,  so  that  this  statute 
sfasdl  not  extend  unto  ashes  nor  unto  great  trees,  so  that  it  be 
clear  underneath.  And  if  by  default  of  the  lord  that  will  not 
abate  the  dyke,  underwood,  ot  bushes,  in  the  manner  afore- 
said, any  robberies  be  done  therein,  the  lord  shcdl  be  answer^ 
able  for  the  felony ;  and  if  murder  be  done»  the  lord  shaU 
make  a  fine  at  the  king's  pleasure.  And  if  die  lord  be  not 
able  to  fell  the  underwoods,  the  country  shall  aid  him  therein/' 
13  Edw.  h  Stat  2.  c.  5.  The  next  enaotment  on  the  subject 
in  the  reign  of  Elizabetb,  i^  also  worthy  of  trsuEiscriptioa ;  it 
shows  an  advance  of  civilization,  for  it  regards  not  merely  the 
safety  but  the  convenience  of  the  people.  *^  Be  it  enacted, 
that  the  heyes,  fences,  dykes,  or  hedges,  next  adjoining  on 
either  side  to  any  high  or  common  fairing  way,  shall  from 
time  to  time  be  diked,  scoured,  repaired,  and  kept  low,  and 
all  trees   and  bushes    growing  in  the  highways  cut  down, 

>  3  Geo.  4.  c.  126.  s.  116. 
VOL.  v.  K  E 
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whereby  the  said  ways  may  be  open,  and  the  people  have 
more  ready  and  easy  passage  in  the  same."^ 

Sandpits. 

We  may  note  here  that  a  sawpit  may  not  be  within  thirty 
feet  of  the  centre  of  a  road,  unless  inclosed  by  a  fence  from 
the  same.^ 

Alteration  of  Roads  and  Purchase  of  Land. 

Trustees  may  make,  divert,  shorten,  vary,  alter  and  improve 
the  course  or  path  of  any  of  the  several  and  respective  roads 
under  their  management,  or  of  any  part  thereof;  and  may 
divert,  shorten,  vary,  alter  and  improve  the  course  or  path 
of.  any  road  over  private  lands,  making  satisfaction  to  the 
owner .  thereof,  and  over  commons  without  making  any  satis- 
faction :  and  for  such  purposes  may  enter  into  lands  and 
stake  out  the  same.^  This  power  does  not  seem  to  extend  to 
the  making  of  a  new  branch  or  line  of  road,,  unless  it  is  to  be 
substituted  for  the  old  road  or  part  thereof.  And  it  accords 
with  this  construction,  that  the  trustees  have  only  power  to 
purchase  land  ^^  for  the  purpose  of  widening^  diverting,  alter- 
ing and  improving  such  road/'^  If,  then,  a  new  branch  or 
line  of  road,  in  addition  to  an  existing  road,  be  required, 
an  act  will  be  necessary ;  but  it  will  be  sufficient  if  the  powers 
given  in  the  general  acts  for  the  purchase  of  land,  and  in  re- 
lation thereto,  for  the  purpose  of  altering  and  improving 
roads,  be  extended  by  reference  to  the  making  and  improving 
of  the  proposed  new  road.  Trustees,  in  altering  or  diverting  a 
road,  may  not  pull  down  any  building,  nor  deviate  on  any 
inclosed  land  more  than  100  yards  from  the  old  line,  nor  use 
any  garden,  yard  or  ground  attached  to  a  house  .without  the 
consent  of  the  owner.  ^  How  compensation  money  belonging 
to  incapacitated  persons  should  be  disposed  of  is  directed  by 
7  &  8  Geo.  4.  c.  24.  s.  9.  et  seq. 

Tolls. 
By  3  Geo.  4.  c.  126.  s.  7.  trustees  of  every  road  made  or 

»  6  Eliz.  c.  13.  8.  7.  '  4  Geo.  4.  c.  96.  s.  72. 

3  9  Geo.  4.  c.  77.  8.  9.  «  3  Geo.  4.  c.  126.  s.  84. 

<  4  Geo.  4.  c.  95.  s.  65. 
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to  be  made^  must. demand  for  every  waggon,  cart,  or  other 
such  carriage  having  the  fellies  of  the  wheels  thereof  of  less 
breadth  than  four  inches  and  a  half  at  the  bottom  or  soles 
thoreof,  ot  finr.  tfie  cattle  drawing  the  same,  one-half  more  than 
the  toll  payable  for  any  sach  carriage  having  the'  wheels 
thereof  of  the  breadth  of  six  inches ;  and  for  every  such 
carriage  having  the  wheels  thereof  of  the  breadth  oi  four 
inches  and  a  half,  and  less  than  six  inches,  one-quarter  more 
than  the  toll  payable  for  any  such  carriage,  having  the  wheels 
thereof  of  the  breadth  of  six  inches.  But  by  4  Geo.  4.  c.  95. 
s.  5.,  if  the  trustees  of  any  road  have  not  previously  to  3  6. 4. 
taken  for  such  carriages,  having  the  wheels  thereof  of  less 
breadth  than  six  inches,  the  additional  tolls  directed  to  be 
taken  therefore  by  13  Geo.  3.  c.  84.,  and  if  their  local  act 
shall  not  have  provided  a  scale  of  tolls  for  such  carriages 
graduated  according  to  the  breadth  of  wheels,  then  the  trus- 
tees shall  collect  for  such  carriages  having  the  wheels  thereof 
of  less  breadth  than  four  inches  and  a  half,  the  same  tolls 
as  are  payable  in  respect  thereof  by  the  local  act,  and  for 
such  carriaiges  having  the  wheels  thereof  of  the  breadth  of 
four  inches  and  a  half  and  less  than  six  inches,  one-sixth  less 
than  the  tolls  payable  in  respect  thereof,  and  for  such  car- 
riages having  the  wheels  thereof  of  the  breadth  of  six  inches 
or  upwards,  one-third  less  than  the  tolls  payable  in  respect 
thereof.  And  when  a  local  act  shall  provide  a  scale  of  tolls 
for  such  carriages  graduated  according  to  the  breadth  of  the 
wheels  thereof,  and  where  the  additional  tolls  authorised  to 
be  taken  by  13  Geo.  3.  c.  84.  shall  not  hiaive  been  collected, 
then  the  trustees  may  continue  to  collect  the  tolls  authorized 
by  their  local  act,  and  shall  not  demand  the  additional 
tolls  required  by  3  Geo.  4.  c.  126<  s.  7.  These  enactments, 
it  should  be  observed,  do  not  apply  to  taxed  carts  or  any  cart 
not  drawn  by  more  than  one  horse  or  two  oxen.^  Trustees 
may  from  time  to  time  alter  and  vary  the  amount  of  tolls 
to  be  collected,  so  only  that  the  amount  of  tolls  authorized  to 
be  taken  by  the  local  act  be  not  exceeded,  and  that  where 
money  borrowed  shall  be  unpaid,  the  tolls  be  not  re- 
duced without  the  consent  of  the  persons  entitled  to  iive- 

*  4  Geo.  4.  c.  95.  s.  19. 
E  E   2 


412  Notes  on  the  General  Turtqnke  Aets. 

sixtii  parts  thereof.  Bat  with  respect  to  waggons^  carts,  and 
other  such  carriages,  the  tolls  must  be  reduced  or  advanced 
with  regard  and  in  jM'oportion  to  the  breadth  of  the  wheels.^ 

It  is  understood  that  the  House  oi  Lords,  or  rather  Lord 
Shaftesbury,  now  requires  that  the  tolls  in  local  acts  be  taken 
upon  the  horses  and  not  upon  the  carriages ;  and,  having 
regard  to  the  enactments  last  stated,  it  should  be  considered 
in  what  manner  the  scale  of  tolls  in  local  acts  should  now  be 
framed.     It  has  been  suggested  as  the  most  convenient  mode 
that  the  reservation  of  tolls  should  be  as  general  as  possible ; 
say,  6d,  for  every  horse  drawing,  4d.  for  every  horse  not 
drawing,  and  so  on  without  any  reference  to  the  carriage, 
whether  coach,  gig,  waggon  or  cart,  or  to  the  breadth  of  the 
wheels  thereof.      A  special  power  should  be  given  to  the 
trustees  to  vary  the  tolls,  unless  the  power  for  that  purpose 
in  the  general  act  be.  sufficient.^    The  trustees  may  then 
frame  a  scale  of  tolls  best  adapted  to  the  circumstances  of 
the  roado    They  must  first  fix  the  toll  for  horses  drawing 
waggons  or  carts,  the  wheels  whereof  are  of  less  breadth 
than  four  inches  and  a  half,  and  then  the  toll  for  waggons 
and   carts,  the  wheels  whereof  are  of  the  breadth  of  four 
inches  and  a  half  and  upwards,  must  be  regulated  by  die 
^ti  section  of  4  Geo.  4.  c.  95.    With  respect  to  one-hora&- 
carts,  and  horses  drawing  coaches^  gigs.  See.  and  not  draw- 
ing, the  trustees  may  arrange  the  tolls  according  to  their 
discretion,  not  exceeding,  of  course,  the  suras  authorized  to 
be  taken  by  the  local  acL    If  waggons  or  carts  have  the 
nails  of  the  tire  of  their  wheels  countersunk,  and  if  when  such 
.wheels  shall  be  rolling  upon  a  flat  surface,  the  whole  breadth 
thereof  shall  bear  equally  thereon,  and  if  they  shall  have 
the  opposite  ends  of  their  axletrees,  so  far  as  the  same  are 
inserted  in  the  naves  of  the  wheels,  horizontal  and  in  the 
continuance  of  one  straight  line,  and  if  the  lower  parts  of  each 
pair  of  wheels,  when  resting  upon  the  ground,  shall  be  at  the 
same  distance  as  the  upper  parts  of  such  wheels,  trustees 
may,  if  they  shall  think  fit,  reduce  the  toll  for  such  waggons 


>  3  Geo.  4.  c.  226.  ss.  43,  44. 

s  See  Rex  v.  Trastees  of  the  Bury  and  Stratton  Roads,  4  Barn.  &  C.  361. 
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or  carts  to  tlie  extent  of  one^third.^    The  nails  of  the  tiroi  of 
wheels  mui^  be  so  countersunk  as  not  to  project  beyond  one 
quarter  of  an  inch  above  any  part  of  the  surface  of  such 
tires,  on  pain  of  forfeiting  40^.  ^ 
W. 


ART.  IX.— DEVOLUTION  OF  AN  EXECUTORSHIP. 

**  If  an  executor  die  before  probate,  his  executor  is  not  the 
executor  of  the  first  testator." 

At  this  period,  when  so  strong  and  so  worthy  a  desire  is 
manifested  to  improve  our  laws,  we  cannot  be  more  profitably 
engaged  than  in  investigating  the  reasons  and  consequences 
of  our  ancient  rules ;  for  we  certainly  cannot  prudently  de* 
^rt  or  alter  the  old  paths,  unless  we  ate  reasonably  assured 
that  the  change  will  prove  beneficiaL  And  00  s^ently  do 
many  of  our  established  doctrines  operate,  and  so  extensirdy 
and  imperceptibly  are  they  incorporated  into  our  system,  that 
it  requires  no  common  care  and  penetration  to  say  what  will 
be  the  result  if  their  efficacy  be  destroyed.  The  i^stem 
under  which  the  effects  of  testators  and  intestates  are  mar 
naged,  has  long  been  pointed  at  as  requiring  the  amending 
hand ;  the  nation  are  not  satisfied  that  this  important  brandi 
of  our  legal  polity  should  be  left  to  the  control  of  the  offi^rs 
of  bishops  and  their  deputies,  seeing  that  the  conscientious 
interference  of  the  bishop,  the  assumed  origin  of  the  juris- 
diction>  is  now  a  fiction.'  We  propose,  then,  to  occupy  a  few 
pages  in  discussing  the  reasons  and  consequences  of  the  well- 
known  rule,  that  an  executorship  does  not  devolve  unless  the 
will  of  the  testator  be  proved.  , 

The  reason  of  this  rule  is  certainly  not  apparent  It  is 
clear  that  the  probate  gives  to  or  originates  in  an  executor  no 

■  3  Geo.  4.  c.  126.  s.  9.  >  4  Geo.  4.  c.95.  s.  2. 

3  "  Tike  people  have  probate  of   wills  in  all  other  places  except  England." 
9  Rep.  37.  b. 
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right  or  interest ;  his  power  to  make  an  executor  to  his  tes- 
tator is  by  the  will,  of  such  testator :  so  soon  as  an  executor, 
has  accepted  the  executorship,  he  is  complete  exec\itor.^  Upon 
such  acceptance,  the  goods  and  chattels  of  the  testator  are. 
absolutely  vested  in  him  ;  and  he  may,  though  he  never  prove 
the  willy  assign  or  transfer  such  goods  and  chattels,  and  there- 
by vest  the  legal  interest  therein  in  his  alienee.^  Nay,  so 
complete  is  an  executor's  disposing  power,  that  if  he  grant 
omnia  bona  et  catalla  sua,  thereby  the  goods  and  chattels  he 
hath  as  executor,  as  well  as  his  other  goods  and  chattels,  will 
pass.^  By  the  will,  in  fact,  an  executor  is,  as  to  the  personal 
estate,  .put  in  the  place  of  his  testator,  liable  to  his  duties, 
and  entitled  to  his  rights  and  privileges.  But  the  right  and 
interest  of  an  executor  in  the  goods  of  his  testator  determines 
upon  his  death,  whether  he  takes  out  probate  or  not ;  and  he 
cannot  transfer  his  interest  to  another  by  his  will :  *  hence  it  is 
that  the  executor  of  an  executor  acquires  no  interest  in  the 
goods  of  the  first  testator  merely  by  the  will  of  the  executor.. 
Whether,  then,  an  executor  proves  the  will  or  does  not  prove 
it,  his  interest  in  the  chattels  of  the  testator  is  the  same,  and 
his  power  to  vest  them  in  his  own  executor  is  the  same ;  we 
must  therefore  seek  the  reason  of  the  rule  elsewhere. 

But  though  the  whole  legal  interest  in  the  effects  of  a  tes- 
tator is  vested  in  his  executor  by  operation  of  his  will,  yet 
the  executor  cannot  prosecute  any  claim  as  executor  in  any 
court  before  he  proves  the  will;  for  a  court  naturally  requires 
proof  that  the  claimant  is  executor,  and,  as  to  personal  estate, 
a  probate  is  the  only  admissible  evidence  that  a  will  is  genuine 
and  authentic,  and  that  the  appointment  therein  of  an  exe- 
cutor is  the  act  and  will  of  the  testator.^  Now  it  is  a  well- 
established  doctrine  in  the  ecclesiastical  courts,  that  no  one 
can  prove  a  will  who  is  not  named  executor  therein ;  ^  and 


>  Wankford  V.  Wankford,  1  Salk.299.  S.C.  Holt,  311.  This  is  the  leading 
case  on  the  subject,  and  well  deserves  a  careful  perosaL 

>  Shep.  T.  6th  £d.  ch.  23.  p.  453.  *  Id.  ch.  5.  p.  96. 

4  Id.  ch.  23.  p.  454.  «  See  Finney  v.  Pinney,  8  B.  &  C.  335. 

•  11  Vin.  Abr.  55.  pi.  5  ;  67.  pi.  15  &  18 ;  67.  pi.  10 ;  68.  pi.  20.  2  Nels. 
Abr.  787.  (£),  and  1302.  (C).  In  a  statement  annexed  by  the  Real  Property 
Commissioners  to  their  second  Report,  it  is  assumed,  that  probate  of  a  will  may  be 
obtained  after  the  death  of  a  sole  executor ;  but  this  is  clearly  a  mistake. 
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from  this  doctrine  springs  the  rule  we  are  discussing.  The 
law  reasons  thus :  an  executor  of  an  executor  who  dies  with-* 
out  probate  cannot  prove  the  will  of  the  first  testator,  there-r 
fore-  he  cannot  shew  that  the  first  executor  was  duly  ap- 
pointed ;  nor  can  he,  the  second  executor,  administer,  the; 
effects  of  the  first  testator,  for  he  cannot  recover  his  debts: 
nor  maintain  any  right  in  a  court  of  law ;  it  would  con- 
sequently be  useless  to  vest  the  goods  of  the  first  testator, 
which  were  in  the  possession  of  his  executor,  in  the  second 
executor,  for  he  could  not  be  a  complete  representative 
of  such  testator.  But  if  an  executor  proves  the  will,  such 
will  is  sufficiently  authenticated,  and  proves  the  right  of  such 
executor  to  nominate  an  executor  to  the  first  testator,  and  en- 
ables the  second  executor  to  appear  in  any  court  with  evidence 
to  support  his  character  and  enforce  his  claims:  and  by  ope- 
ration of  law,  the  legal  interest  in  all  the  chattels  of  the  first 
testator,  which  were  not  disposed  of  by  his  executor,  is  vested 
in  the  second  executor. 

We  now  see  the  reason  why  a  probate  is  necessary  to  give, 
continuance  to  an  executorship,  *  and  we  will  now  apply  the 
principles  stated  above  in  the  investigation  of  one  or  two 
cases,  which,  if  we  mistake  not,  will  prove  interesting  to  many 
of  our  readers. 

*'  If,"  writes  Sir  Edward  Coke,  '^  twenty  are  named  execu- 
tors, and  one  proves  the  will,  it  sufficeth  for  them  all,  and  the 
refusal  before  the  ordinary  (by  them  who  do  not  prove)  is  not 
any  estoppel  against  them  to  administer  after  when  they 
please."  ^  Again,  ''As  to  bringing  of  actions  in  the  king's  courts, 
the  judges  do  not  admit  the  executors  to  sue  for  things  in  ac- 
tion unless  they  shew  the  will  proved  duly  under  the  seal  of 
the  ordinary :  but  always  the  king's  courts  have  used  to  allow 
the  probate  of  any  of  the  executors,  to  enable  them  all  to 
bring  actions."  ^  The  first  case  we  shall  propound  is  this : — ; 
A  testator  appoints  two  executors,  but  one  only  proves  the 
will,  power  being  reserved  for  the  other.  The  proving  execu- 
tor dies  leaving  the  other  surviving,  who  never  acts,  but  never 
refuses  or  renounces.  Afterwards,  the  survivor  dies,  having 
appointed  an  executor.    Is  such  executor  the  executor  of  the 

1  9  Rep.  37  ft.  >  Id.  38  a. 
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fiffst  tesiftior  ?    This  is  cleat,  the  sote  rigbt  of  eiecatorship 
to  the  first  teetattMT  amrued  to  the  eurviving  executor  vi^posx 
thQ  cteath  of  his  QChexednttury  though  he,  the  8itfvitKHr>  Bevei 
ooQCurred  in  pfoting  the  will^  nor  acted  as  executor;  2aid 
this  right  conlinued  in  him  till  his  death,  for  he  never  £«▼ 
nouBced :  ^  and  the  ordinarj  conkl  not,  dttrixig  the  life  of  the 
siunrivor,  have  granted  administration  of  the  goods  of  the  fiist 
teslteiter,  without  citing  8»ch  survivor^  and  ascertaining  his 
refusal  to  act;^    The  ease  put,  then,  seems  to  depend  apen 
Ae  questtea  whether  the  surviving  execnrtor  couM  alone  laotve- 
prosecuted  an  aetion  without  himself  proving-  the  wUl  of  the 
firal  testator^  or,  in  other  wofds^  whetW  probate  of  a  wiU  hy 
one  executor  so  authentieateB  and  estaUishiaa  it,  aa  to  saake!  it 
evidence  in  an  actton  hcought  by  any  one  named  executor 
therein.    The  words  of  Sir  Edward  Cokeqnoled  above  seem 
t&  authorise  an  answer  in  the  affirnaatuve;  and  he  says  fucther 
in  the  same  case,  ^  It  is  clear  that  they  who  sefuse  shall  have 
an  action  by  survivor  *,*  and  does  not  intimate  that  the.  refus- 
ing survimig  ^tecutor  must  prove  the  wiU^    In  the  case  of 
Walters  ▼.  Pfeil,^  three  c<»<executors  brought  an  action,  and 
to  proiRe  their  title  to  basebeld  pvoperty-producedthe  probata 
<rf  Ae  will  of  their  testator  granted  to  one  of  them.    The  at^ . 
tomey-general,  Sir  James  Scarlett,  objected  that  this  evidence 
was  insui&cient,  insisting  that  they  should  all  have  obtained 
probate;  but  Lord  Tenterden held  the  probate,  by  one  suffir' 
ctent^.     If,  then,  the  probate  by  one  availed  to  prove  the  title 
of  aH  during  tiiti  life  of  the,  proving  ^tecutor,  these  seems  aa 
principle  upon  which  it  can  be  said  that  it  would  not  be  SHffi^ 
cient  after  bis  death  to  prove  ih»  title  of  the  survivors:  and 
hence  it  seems  to  follow,  that  if  in  the  case  proposed,  tjw.  exe* 
cutor  o£  the  exeeuiHor  ooidd  prove  that  his  testator  wsa  the 
surviving  execu4iov  of  the-  first  testator,  he,  the  second  execur 
tor,  became*  the  iispreseiitative  ol  the  first  testator* 

In  Shepherd's' Touchstone  in  is  stated,^  that  if  one.  c^  two 
or  more  executors  renounce  probate!  beforei  the  ord»aaxy«he 
cannot  i^etraet  bis-  reaiiaotation  after  the  death  of  his  eonex** 


»  House  V.  Lord  Petre,  1  Salk.  311/  ^  STiep.  T.  442.  '446. 

\  Moo.  &  Mai.  362.  ♦  P.  445.  447. 
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ecutors ;  but  this  is  clearly  contrary  to  the  opiuion  of  Sir 
'Edward  Coke,  and  the  law  as  at  preseni  undesstood.  ^ 

The  following  b  the  subalance  of  a  case  lately  oon&adered 
by  a  conveyancing  counsel,  and  embodies  jnmj  of  the  prin* 
ciples  affecting  the  devolution  of  executorship  property* 

Lucy  Sandal  was  by  assignment  possessed  of  a  term  of 
999  years*  comprising  lands  in  Durham,  to  secure  1000/.  smd 
interest.  Jacob  Sandal  was  by  assignment  possessed  of  two 
tenns  of  400  years  and  500  years,  respectively  oompnaing 
partem  of  the  same  lands,  to  secmre  70002.  and  interest;  in 
trust  nevertheless  for  Lucy  Sandal. 

Lwaj  Sandal  was  domiciled  in  the  province  of  Canterbury, 
and  tli«re  the  securities  for  the:  8000Z.  were.  Lucy  died>  and 
appointed  Jacob  sole  executor;^  and  he  afterwards  died 
without  having  made  any  ass^nment  of  these  terms,  and 
without  having  proved  the  will  of  Lucy  in  Durham ;  but  he 
did  prove  it  in  Canterbury. 

Jacob  appointed  Charles  Sandal  sole  executor,  and  he> 
Cfaarlfis^  proved  the  will  of  Jacob  m  CaMterbury,  but  not  in 
Durham. 

Charles  was,,  it  is  submitted,  legally  pcesessed  of  the  sum 
of  8000£,  for,  qiuxtd  such  sum,  he  was  the  executor  of  Lucy 
Sandal ;  he  was  also  as  executor  of  Jacob  legally  possessed 
of  the  terms  of  400  years  and  600  years^  whteh  terms^  JacoV 
was  possessed  of  by  assignment  as  a  trustee,  and  not  as  ex- 
ecutor of  Lucy ;  but  Charles  was  not  possessed  of  the  term 
of  999  years,  and  as  to  su«h  term,  Lucy,  on  the  death  of 
Jacob,  was  dead  intestate. 

Charles  assigned  fouv^tenths  of  the  lands  comprised  in  the 
three  terms,  to- Coats ;  this,  assignment  was  valid  and  opera- 
tive as  to  the  terms  of  400  and  600  years,  but  inoperative  as» 
to  the  term  of  999  years ;  he  at  the  same  time  assigned  four- 
tenths  of  the  sum  of  8000/.  Charles  released  three-tenths  of 
the  sum  of  8000iL  to  the  mortgagor,  but  not  the  terms. 

On  the  death  of  Charles,  Jacob  was  dead  intestate  as  to 
fiix-tenths  of  the  lands  in  the  terms  of  400  and  600  years* 


1  Hensroe's  Case,  9  Rep.  36  b.    Selwyn's  N.  P.  785.  6(k  £d. 
3  Thus  all  the  three  terms  because  vested  in  Jacob;  |)ut  vye  may  observe  that 
they  were  so  limited  that  they  could  not  merge. 
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Charles  appointed  executors  who  have  proved  his  will  in 
Canterbury.  These  executors  have  assigned  the  three-tenths 
of  the  sum  of  8000/.^  which  remained  vested  in  Charles  as 
executor  of  Lucy,  to  Joseph  Sandal,  but  they  have  not  as- 
signed or  attempted  to  assign  the  terms. 

Coats  is  dead,  having  appointed  executors  who  have  proved 
his  will  in  Canterbury,  in  which  province  he  was  domiciled, 
but  hot  in  Durham. 

The  mortgagor  is  desirous  of  paying  off  the  seven-tenths 
of  the  8000/.  remaining  due,  and  of  having  a  legal  assign- 
ment of  the  terms. 

It  was  thought,  that  the  8000/.  having  been  entirely  as- 
signed by  the  representatives  of  Lucy  Sandal,  who  were 
thereto  authorized  by  the  Canterbury  probates,  that  the  terms 
which  had  been  disposed  of  by  them  should  be  considered  as 
trust  terms,  and  administration  obtained  for  the  same  accord- 
ingly. 

Letters  of  administration,  with  the  will  of  Lucy  annexed, 

were  obtained  from  the  Prerogative  Court  of  York,  limited  to 
the  lands  comprised  in  the  term  of  999  years.^ 

Letters  of  administration,  with  the  will  of  Jacob  annexed, 
were  obtained  from  the  same  court,  limited  to  such  part  of 
the  lands  comprised  in  the  terms  of  400  and  500  years,  of 
which  Jacob  was  dead  intestate. 

The  will  of  Coats  was  proved  by  his  executors  at  York  for 
the  sum  of  3200/.  four-tenths  of  8000/.« 

Joseph  Sandal  released  the  sum  of  2400/.,  three-tenths  of 
the  8000/.,  of  which  he  was  possessed. 

It  was  thought,  that  the  assignment  by  Charles  of  four- 
tenths  of  the  lands  in  the  terms  of  400  and  500  yekrs,  of 
which  he  was  possessed  as  executor  of  Jacob,  and  which  as- 


*  It  did  not  appear  that  Lucy  Sandal  had  any  assets  in  the  province  of  Yotk 
besides  the  term,  which  was  wholly  in  the  diocese  of  Durham ;  it  may  therefore  be 
thought  that  these  letters  should  have  been  obtained  from  the  Consistory  Court  at 
Durham  ;  but  it  should  be  observed,  that  an  administration  granted  by  a  pTeroga> 
{ive  court,  though  it  has  no  jurisdiction  in  the  matter,  is  good  till  repealed,  and  all 
the  mesne  acts  of  the  administrator  are  valid  ;  whereas  an  administration  granted 
by  an  inferior  court,  when  it  ought  to  have  been  granted  by  the  prerogative,  is  abso- 
lutely void,  and  all  the  mesne  acts  of  the  administrator  are  invalid. 

3  It  is  apprehended,  if  the  executors  had  alraady  paid  duty  in  respect  of  this  sum 
in  Canterbury,  the  duty  would  be  remitted  on  the  probate  at  York. 
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signment  was  valid ,  though  he  did  not  prove  the  will  of 
Jacob  at  Durham  or  York^  might  be  read  in  evidence  upon 
producing  the  letters  of  administration  granted  by  the  Court 
at  York  with  the  will  of  Jacob  annexed.  This  opinion  is  cor- 
roborated by  the  following  extract  from  the  statement  aa  to 
the  proof  of  wills  annexed  by  the  real  property  commissioners 
to  their  second  report.  "  If  the  will  of  a  deceased  trustee  of 
a  term  be  proved  in  the  prerogative  court  of  one  province, 
when  the  land  in  the  term  is  within  the  other  province,  and 
the  executor  so  proving  should  assign  the  term ;  yet,  although 
he  could  make  the  assignment,  no  use  could  be  made  of  it, 
as  the  probate  he  had  obtained  would  not,  in  proving  the  title 
to  the  term,  be  admitted  as  evidence,  to  prove  that  he  was  the 
executor.  But  the  assignment,  though  made  by  an  executor 
who,  as  to  the  term,  has  not  proved  the  \^ill  in  the  proper- 
court,  will  be  rendered  available,  if  the  will  should,  either  in 
the  lifetime  of  the  executor  or  after  his  decease,  be  proved  in 
the  court  in  which  it  ought  to  have  been  originally  proved 
with  reference  to  the  term,  as  part  of  the  assets  of  the  tes- 
tator, as  such  subsequent  probate  would,  in  proving  the  title 
to  the  term,  be  admitted  as  evidence  to  prove  that  the  person* 
who  assigned  it  was  the.  executor."  This  passage  is  in  sub- 
stance correct;  observing,  however,  the  inaccuracy  before 
alluded  to,  that  probate  of  a  will  cannot  be  obtained  after 
the  decease  of  sole  executor,  the  only  way  of  duly  authenti- 
cating a  will  in  such  a  case,  seems  to  be,  to  obtain  letters  of 
administration  cum  testamento  annexo. 

It  viras  ascertained  that  there  was  no  bequest  in  Lucy's 
will  to  pass  the  999  years'  term  to  Jacob  as  legatee ;  nor  any 
bequest  in  Jacob's  will  to  pass  the  terms  of  400  years  and 
500  years,  to  Charles  as  legatee :  this  was  obviously  very  im- 
portant ;  for  a  term  which  vests  in  an  executor  as  a  legatee, 
passes  to  his  representatives,  though  he  do  iiot  prove  the  will 
in  the  proper  jurisdiction  ;^  at  least  so  soon  as  the  debts 
of  the  testator  are  paid.^ 

I  Dyer,  367.  a.  pi.  39.  S.C.  11  Vin.  Abr.  209.  pi.  42.  But  there  must  be 
some  act  or  declaration  by  which  it  appears  that  the  term  is  taken  as  a  bequest,  and 
not  merely  as  e^racutorship  property.  Shop.  Touch.  435.  Rex  v.  Inhab.  of  Stone, 
6  T.  R.  298. 

^  Tingrey  v.  Brown,  1  Bos.  and  P.  310.    Shep.  T.  436. 
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Suppoae  Jacob  Sandal  had  by  a  deed  declared  that  he 
would  stand  possessed  of  the  gum  of  8000/.  and  the  teims  for 
securing  the  same,  in  tnist  for  a  person  entitled  to  that  sum  as 
a  general  legatee  under  the  will  of  Lucy  Sandal.  Might  it 
not  have  been  contended  that  the  effect  of  that  declaration 
was  to  vest  the  sum  and  all  the  terms  in  Jacob  as  a  trustee,  and 
that  it  was  such  an  alteration  of  the  property  as  U&enceforth 
to  preclude  the  application  of  the  rules  relative  to  executor- 
ship property  to  it  ?  If  this  had  been  the  case,  Charles,  on 
the  death  of  Jfux>b>  would  have  become  possessed  of  all  the 
terms  as  his  executor ;  and  the  assignment  by  him^  Charles, 
of  four  tenths  of  the  terms  would  have  been  valid,  as  well  as 
to  the  999  years'  as  to  the  other  two* 

In  the  statanent  as  to  the  proof  of  wills  before  quoted,  it  is 
observed^  without  disapprobaticm,  that  the  following  practice 
has  been  recently  adoj^d  to  avoid  the  transoiission  of  the 
will  of  a  trustee  of  a  term  to  the  prerogative  court,  where  the 
will  has  been  proved  in  a  wrong  court.    Thus,,  suppose  the 
will  of  a  testator,  whose  own  assets  are  wlM>lly  in  the  diocese 
of  Bristol^  but  who  is  trustee  of  a  term  in  Exeter,  is  {Nroved  by 
the  executor  in.  Bristol.    The  statement  says^  on  making  a 
title  to  t]he  term,  to  avoid  the  transmission  of  the  will  frook 
Bristol  to  the  pceingative   courts  letters  of  administration^ 
limited  to  the  term  are  obtained  from  that  court  by  some  per* 
son  for  the  purpose  of  assigning  the  term ;  and  in  that  case 
the  title  to  the  term,  even:  if  it  should  have  beem  previousfy  o^- 
signed  by  the  executor,  is  traced  from  the  testator  throi^^b  the: 
medinm  of  the  assignmeivt  from  the  limited  adminisitrQ^r. 
Now  assuming  that  there  had.  been  a  previous  assignment  by- 
the  executor,  it  is  plain  that  such  assignment  would  confer 
the  legal  estate  in  the  land,  and  coosequently  the  alleged 
practice  leaves  such  estate  outstanding*  .  And  again,  if  the 
executor  of  the  trustee  be  living,  and  has  previoudty  assigned 
the  term,  how  could  such  an  administration  be  obtained  from 
the  prerogative  court?    That  court  could  not  grant  the  pro-« 
posed  administration,  unless  upon  proof  that  the  trustee  was 
dead  intestate,  or  with  the  consent  of  the  executor,  which  he 
could  not  give  if  he  bad  previously  made  an  assignment. 
But  we  suspect  that  the  writer  of  this  statement  was  misin- 
formed, and  that  in  fact  the  assumed  practice  has  never  been 
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generally  adopted  or  sanctioned.  In  the  case  proposed  we 
should  say,  if  the  executor  is  livings  and  has  not  assigned  the 
term,  the  prerogative  court  may,  upon  his  consent^  technically 
called  a  proxy^  grant  a  limited  administration  to  any  person, 
which  will  pass  the  term  ;  and  this  we  know  is  tlie  practice 
in  the  court  at  York.  If  the  executor  is  living  and  has  as- 
signed the  term,  then  we  think,  to  perfect  the  title  of  his 
assignee,  he  must  prove  the  will  in  the  superior  court.  If  the 
executor  be  dead  without  having  assigned  the  term,  the  tes- 
tator, the  trustee  of  the  term,  is  dead  intestate  as  to  the  term, 
and  of  course  a  limited  administration  may  and  should  be  ob- 
tained from  the  prerogative  court.  If  the  executor  be  dead, 
having  assigned  the  term,  the  title  thereto  can  only  be  per- 
fected by  some  person  obtaining  letters  of  administration  with 
the  will  annexed,  and  he,  supposing  that  he  is  not  the  as- 
signee of  the  executor,  may  join  with  such  assignee  in  assign* 
hig  the  term.  It  seems  to  be  taken  for  granted  in  the  states 
meat  quoted,  that  a  trust  term  is  bona  natabilia;  this  we 
believe  is  doubted  by  some  lawyers  of  repute. 

We  ha;ve  now  given  our  readers  a  slight  view  of  some  of 
the  eomphcations  of  the  system  by  which  alone  a  title  to  per«- 
sonal  property  in  this  kingdom  can  be  authenticated.  In 
snch  a  matter,  in  which  all  are  int^ested,  how  important  it 
is  that  the  legal  machinery  should  be  certain  in  its  operation; 
and  simple  and  >  cheap !  Blessed  be  the  amending  hand  i 
The  present  system,  besides  its  expense,  requires  more  care 
and  knowledge  than  can  be  fmrly  expected  of  practitioners 
in  general.  ^'  It  appears  from  the  parHamentaiy  returns 
made  in  the  year  1828,  that  exclusive  of  the  two  prerogative 
courts  of  Canterbury  and  York,  there  are  in  those  provinces 
inferior  courts  for  proving  wills,  such  as  bishops',  archdeacons',, 
deans  and  chapters',  prebendaries',  lords'  of  manors  and  others^ 
— to  the  extent  of  about  three  hundred  and  seventy ;  and  that 
the  jurisdiction  of  many  of  those  courts  does  not  extend 
beyond  a  few  parishes,,  and  that  the  jurisdiction  of  some  of 
them  does  not  extend  beyond  one  parish  or  manor." 

W. 
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1.  A  Protpeeiuiyffa  New  System  of  Legal  InUrucHonriUu^ 
traUd  hjf  Exionpks.  By  a  Barrister  at  Law.  London, 
1830. 

2.  A  Letter  to  Henry  Brougham,  Esq.,  M.  P,,  upon  the  pre- 
sent State  of  Jj^gal  Education,  By  George  Barclay 
Mans  EL,  Esq.,  of  the  Middle  Temple,  Author  of  ''The 
Law  and  Practice  of  Demurrer/'  &c.  &c.    London,  1830. 

.  .  ■  . .      .  •  <     . 

The  above  named  Prospectus  is  said  to  be  by  the  author,  of 
some  well  known  Precedents  in  Conveyancing ;  a  gentlanan 
who  has  csertainly  a  right  to  a  fair  hearing  on  .at  least  one 
department  of  legal  education.  His.  system,  however,  is  of 
general  application,  and  may  be  very  briefly  summed  up. 
It  is,  to  substitute  private  for  practising  tutors,  —  lawyers  not 
engaged. in  or  looking  out  for  business,  for  special  pleaders, 
equity  draftsmen  and  conveyancers.  His  principal  reascm 
for  advisipg  such  a  change  is  what  he  justly  terms  the  **  abso- 
lute impossibility  of  acquiring  a  sound  knowledge  of  the 
practice  of  any  one.  branch  of  the  law,  until  a  knowledge  of 
the  legal,  doctrines  and  principles  from , which  that  practice 
has  originated,  and  the  reasons  upon  which  it  is  founded,  has 
been  acquired;"  and  he  thus  anticipates  what  he  conceives  to 
be  the  principal  difficulty  in  the  way  of  his  plan  : 

'*  But  a  difficulty  again  arises — where  such  a  preceptor,  properly 
qualified,  is  to  be  found  ?  What  man,  possessing  a  thorough  know- 
ledge of  the  practice  as  well  as  the  theory  of  the  law  (for  he  must 
be  intimately  acquainted  with  both),  would  relinquish  the  emolu- 
ments and  social  intercourse  he  derives  from  the  practice  of  his  pro- 
fessicMi,  for  the  comparatively  unprofitaUe,  and  solitary  employment 
of  private  instruction  ? 

''The  author  of  these  remarks  (if  deemed  sufficiently  qualified) 
will  do  so." 

On  first  reading  this,  our  thoughts  involuntarily  recurred 
to  the  gentleman  who,  in  Lord  Eldon's  time,  proposed  that 
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the  salary  of  the  Chancellor  should  be  reduced  to  two  thou-  * 
sand  a  year,  and  on  its  being  objected  that  no  man  possessing 
a  sufficient^  that  is  to  say,  '*  a  thorough,  knowledge  of  the 
practice  as  well  as  the  theory  of  the  law/'  could  be  had  for 
the  money,  replied  that  he  himself,  would  undertake  it  for 
less.  Mr.  B.,  however,  really  appears  to  be  speaking 
in  the  honest  simplicity  of  his  heart ;  and  is  anxious,  more- 
over, to  be  at  leisure  to  correct  the  works  he  has  already 
published,  and,  '^  with  the  assistance  of  his  son,  should  the 
blessing  of  health  permit/'  to  favour  the  profession  with 
more : 

"  For  the  combined  purposes  he  has  just  enumerated,  he  has  re- 
tired from  active  practice  ;  and  by  way  of  varying  his  employments, 
he  purposes  to  take  under  his  immediate  superintendence  and  caie  a 
certain  number  of  pupils  (not  being  more  than  six  nor  less  than  ihree)^ 
with  a  view  of  instructing  them  in  the  science  of  the  law  upon  the 
plan  to  which  he  has  alluded  in  the  preceding  pages;  and  as  this 
plan  is  by  no  means  purely  speculative,  but  has  been  tried  to  a  cer- 
tain extent  with  unqualified  success,  he  is  the  moie  confident  of  its 
efficiency ;  more  particularly  since  the  other  literary  occupations  in 
which  he  shall  be  engaged  may,  as  he  coocrives,  be  made  conducive, 
very  materially,  to  the  same  ends.  But  as  he  cannot  reasonably 
expect  that  others  should  place  equal,  or  indeed  any  confidence  in  it, 
until  it  has  been  fully  disclosed  to  them,  he  proceeds  to  submit  it  to 
the  reader  in  detail/' 

We  own  we  see  nothing  sufficiently  original  in  the  plan 
to  require  a  detailed  explanation.  It  merely  consists  in  read- 
ing the  best  treatises  with  the  pupil,  supplying  the  deficiency 
by  lectures  where  good  treatises  are  wanting,  and  ascertain- 
ing, by  strict  examination,  his  actual  attainments  on  each 
subject  before  sufifering  him  to  proceed  to  a  new  one.  '^  These 
examinations  form  the  essential  feature  of  the  writer's  plan, 
and,  in  his  opinion,  have  hitherto  been  a  desideratum — and 
are,  he  will  go  so  far  as  to  say,  a  sine  qua  non  in  legal  studies, 
but  which  can  be  obtained  in  no  other  way  than  through  the 
medium  of  a  private  tutor."  Two  examples, — on  the  maxim 
dies  daminicus  nan  est  juridicus,  and  on  the  duties  of  the  so- 
licitor for  the  lessor  on  the  granting  of  a  lease  for  years,  —  are 
subjoined ;  and  the   prospectus  concludes,  prospectus-like. 
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i^  stating  that  *'  Cards  of  the  writer's  addre^s^  8cc^  if  de- 
Jlii'ed,  may  be  had  of  the  publisherB/' 

Wishing  Mr.  6.  ail  possible  success  in  his  laadable  un- 
dertaking, and  earnestly  hoping  that  he  will  soon  have 
under  his  immediate  superiutendende  and  c^re  ''  a  certain 
number  of  pupils,  not  being  more  than  six  nor  less  than 
three/'  we  turn  to  Mr.  Mansel's  epistle,  which  is  about  the 
most  grandiloquent  we  ever  remember  to  have  read.  He 
begins  by  expatiating  on  the  blessings  of  knowledge,  and  the 
shate  which  England  has  had  in  diffusing  them  : 

'*  The  boundless  empire  of  her  power  is  nothing,  when  compared 
to  the  mighty  dynasty  which  she  has  formed  in  the  human  mind. 
The  poor  and  friendless  negro,  a  stranger,  far  from  the  land'  of  his 
forefathers,  toils  for  six  days  of  the  week,  under  a  subjection  never 
intended  by  him  who  formed  (^as  we  are  taught)  all  human  beings  in 
the  image  of  himself,  yet  gratefully  acknowledges  that  it  was  a 
Briton's  voice  which  secured  for  him,  upon  one  day  at  least,  space 
for  information,  and  leisure  for  instruction.  Desolate  amongst  men, 
his  consolation  can  only  be  found  in  works  of  literature  and  science. 
It  is  there  that  a  knowledge  of  letters  enables  him  t6  obtain  treasures 
more  giorious  than  the  Tdj  Mahl  at  Agra  ;  more  precious  than  the 
Peacoek  Mogul  Throne  at  Delhi ;  and  more  durable  than  the  Kasnr 
Nimrod." 

He  then  proceeds  to  state  that  the  work  of  education  be- 
gins at  the  first  hour  of  the  infant's  birth,  quoting,  in  support 
of  the'  proposition,  the  authority  of  Locke,  and  a  remari^  at- 
tributed to  Curran  :  '*  If  the  world  has  ever  attributed  to 
me  something  more  valuable  than  face  or  person,  or  than 
earthly  wealth,  it  was,  that  another  and. dearer  parent  gave 
her  child  a  portion  of  the  treasures  of  her  own  mind." 

The  following  anecdote  is  told  to  illustrate  the  consequences 
of  neglect: 

*'  An  anecdote  told  of  the  present  Due  de  Bourdeaux  is  a 
painful  instance  of  the  effect  produced  upon  the  mind  of  a 
child  by  an  ill-directed  education.  Upon  some  Osages — a 
tribe  of  savage  American  Indians,  supposed  to  be  cannibals, 
being  exhibited  to  him  at  Paris,  he  said,  '  Let  us  give  them 
Louis'  (his  playmate,  and  son  of  Le  Due  de  Richelieu),  ^  and 
see  whether  they  will  eat  him.' " 
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-•  Whether  this  was  a  i^erious  or  merely  jocular  proposal^ 
does  not  appear.  Mr.  Mansel^  therefore^  judiciously  pre- 
sumes for  the  worst;  and  then  points  out  the  mode  in  which 
the  mind  of  the  infant  is  to  be  humanized  : 

"  The  first  duty  of  the  tutor  is  contentus  docere.  In  the  next 
place,  to  teach  the  pupil  to  admire  the  wonderful  work  of  creation — 
the  beautiful  order  of  nature — ^the  perfect  machinery  of  its  parts — 
the  exquisite  nicety  of  its  dependencies— the  subdivisions  of  the 
world — works  of  art— the  history  of  man — ^the  great  end  of  nature, 
i.  e,  the  whole  duty  of  man — and  the  first  principles  of  philosophy — 
the  reasoning  powers  being  at  the  same  time  improved  by  the  ele- 
ments of  logjc  and  mathematics." 

The  best  mode  of  making  the  iutov , contentus  docere,  is  to 
give  him  a  good  salary.  Mr.  Mansel's  notions  of  bringing 
the  pupil  acquainted  with  nature  and.  art,  may  be  collected 
from  the  following  passages  which  we  find  in  the  shape  of 
notes  to  the  foregoing  : 

'^  How  usefully  may  the  attention  of  the  child  be  drawn  to  ^  The 
Night  of  Corregto/  In  the .  darkness  of  the  scene,  the  homage  of 
the  shepherds,  and  the  Aureola  round  the  head  of  Christ,  are  pre- 
sented objects  richly  emblematical  of  the  natural  world  before  it  was 
lighted  by  day,  and  of  the  mind  of  man  before  it  is  illumined  by 
knowledge." 

**  How  many  works  of  science,  art,  and  civilization,  may  be  found 
in  the  pagodas  and  choultries,  from  the  Ganges  to  Cape  Comorin  ? 
And  yet  how  few  youths  ever  heard  of,  much  less  can  describe  them." 

Classical  learning  and  modem  languages  are  to  succeed ; 
and  after  reading  seven  French  authors,  six  Italian,  seven 
Spanish,  nine  German,  six  Latin,  and  eight  Greek  — r  . 

"  Thus  prepared  (for  the  former  course  of  study  is  nothing  but  a 
*  preparation'),  the  youth,  at  the  age  of  twelve.jearSf  may  properly 
enter  a  public  school — an  arena  equally  intended  for  the  hiyJier 
branches  of  learning,  and  the  best  study  of  mankind*— man !  But  i/* 
classical  knowledge  is  to  be  alone  taught  (and  how  very  few  really 
learn  any  thing  else !) — if  geography,  astronomy,  mathematics,  his- 
tory, ethics,  divinity — aye,  even  writing  and  arithmetic,  are  neg- 
lected, the  youth  will  seldom  become  T  what,  for  the  purposes  of 
education,  he  always  ought)  proficient  :u  evlry  science."^ 

In  a  note  to  this  passage,  he  observes : 

**  If  the  *  Diatessaron,' — *  Grotius' — the  Greek  Testament,'  or 

>  The  italics  in  these  quotations  are  Mr«  Mansers. 
VOL.  V.  F  F 
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fiffst  tesUiior  ?    This  is  cleat,  the  sokf  rigbt  of  executorship 
to  the  first  testattNT  amrued  to  the  surviving  executor  viepoa 
thQ  death  of  his  oohexedntof,  though  he,  the  survivor^  nevet 
ooQCurred  in  ptoting  the  will^  nor  acted  ae  executor;  and 
this  right  conlinued  in  him  till  his  death,  fot  he  never  ca* 
nouBced :  ^  and  the  ordinarj  conkl  not,  dariiig  the.  life  of  the 
sunfivor,  have  granted  administration  of  the  goods  of  tfae.fiist 
teslteiter,  utithout  citing  8»$h  survivor^  and  ascertaining  his 
refusal  to  act;^    The  ease  put,  then,  seems  to  depend  vpon 
Ae  question  whether  the  surviving  exeevtor  couM  alone  Is^ve 
prosecuted  an  aetion  without  himself  proving-  the  wUl  of  the 
flrsi  testator,  or,  in  other  words,  whethMt  piobiite  of  &  wiU  hy 
one  executor  so  au^thentieates  and  estaUisheB.  it,.afi  to  saake'  it 
evidence  in  an  acttoa  brought^  by  any  one  named  extt^ator 
therein.    The  swords  of  Sir  Edward  Cokeqnoled  above  seem 
to  anthoritt  a»  answer  in  the  afficnatwe ;  and  he  says  fatkher 
in  the  same  case,  ^  It  is  clear  that  they  who  refuse  shall  have 
an  action  by  survivor  ;'^  and  does  not  intimate  that  the.  refiisr 
ing  survimig  executor  must  prove  the  wili^    In  the  case  of 
Walters  ▼.  Pfeil^^  three  o<»^xecutors  brought  an  action,  and 
to  proine  their  title  to  basebeld  pvoperty-produeed: the  probate 
<rf  Ae  will  of  their  testator  granted  to  one  of  them.    The  atr- . 
tomey-general,  Sir  James  Scarlett,  objected  that  this  evidence 
was  insufficient,  insisting  that  they  should  all  have  obtained 
probate ;  but  Lord  Tenterden  held  the  probate,  by  one  suffir^ 
ctent^.     If,  theti,  the  probate  by  one  availed  to  prove  the  title 
of  aH  dnring  tfad  life  of  the  proving  executor,  these  seems  n» 
principle  upon  which  it  caa  be  said  that  it  wouM  not  be  saffi^ 
cient  after  hisi  death  to  prove  ih»  title  of  the  survivors:  and 
hence  it  seems  to  follow,  that  if  in  the  case  proposed,  tjw.  exe* 
ctrtorof  theexeeu4lor  could  prove  that  his  testator  waa  the 
survivii^  esecu4iov  of  the  first  testator,  he,  the  second  execu- 
tor, became*  the  representative  ol  the  first  testator* 

In  She{>be¥d's'  Touchatone  i«  is  stated,^  that  if  one  of  two 
or  more  executors  renounce  probate!  before:  the  ordinaxy^tfe 
cannot  retract  bis^  reaunoiation  after  the  death  of  his  eohex^ 


»  House  V.  Lord  Petre,  1  Salk.  31 K  ^  Shep.  T.  442.  '446. 

\  Moo.  &  Mai.  362.  ♦  P.  445.  447. 
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editors ;  but  this  is  clearly  contrary  to  the  opiuion  of  Sir 
"^Edward  Coke,  and  the  law  as  at  preseni  undesstood.  ^ 

The  following  is  the  subslance  of  a  case  lately  oon&adered 
by  a  conveyancing  counsel,  and  embodies  many  of  the  prin* 
ciples  affecting  the  devolution  of  executorship  property* 

Lucy  8andal  was  by  assignment  possessed  of  a  term  of 
999  years*  comprising  lands  in  Durham,  to  secure  100(M.  and 
interest.  Jacob  Sandal  was  by  assignment  possessed  of  two 
terms  of  400  years  and  500  years,  respectively  oompnsing 
partem  of  the  same  lands,  to  seciure  70002.  and  interest;  in 
trust  nevertheless  for  Lucy  Sandal. 

Lucy  Sandal  was  domiciled  in  the  province  of  Canterbury, 
and  there  the  securities  for  the  8000Z.  were.  Lucy  died,  and 
appointed  Jacob  sole  executor;^  and  he  afterwards  died 
without  having  made  any  ass^nment  of  these  terms,  and 
withottt  having  proved  the  will  of  Lucy  in  Durham ;  but  he 
did  prove  it  in  Canterbury. 

Jacob  appointed  Charles  Sandal  sole  executor,  and  he, 
Cfaarljas^  proved  the  will  of  Jacob  in  Caflaterbury,  but  not  in 
Durham. 

Charles  was,^  it  is  submitted,  legally  possessed  of  the  sum 
of  8000£,  for,  quoad  such  sum,  he  was  the  executor  of  Lucy 
Sandal ;  he  was  also  as  executor  of  Jacob  legally  possessed 
of  the  terms  of  400  years  and  600  years,  which  terms  Jacob 
was  possessed  of  by  assignment  as  a  trustee,  and  not  as  ex- 
ecutor of  Lucy ;  but  Charles  was  not  possessed  of  the  term 
of  999  years,  and  as  to  su«h  term,  Lucy,  on  the  death  of 
Jacob,  was  dead  intestate. 

Charles  assigned  fou«*tenths  of  the  lands  comprised  in  the 
three  terms,  to  Coats ;  thiis.  assignment  was  valid  and  opera- 
tive as  to  the  terms  of  400  and  600  years,  but  .inoperative  as» 
to  the  term  of  999  years ;  he  at  the  same  time  assigned  four- 
tenths  of  the  suim  of  8000/.  Charles  released  three-tenths  of 
the  sum  of  8000Z.  to  the  mortgagor,  but  not  Ihe  terms. 

On  the  death  of  Charles,  Jacob  was  dead  intestate  as  to 
six-tenths  of  the  lands  in  the  terms  of  400  and  600  years.. 

*  Hensroe*s  Case,  9  Rep.  36  b.    Selwyn's  N.  P.  785.  6th  Ed. 
3  Thus  all  the  three  terms  because  vested  in  Jacobj  but  vye  may  observe  that 
they  were  so  limited  that  they  could  not  merge. 
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Charles  appointed  executors  who  have  proved  bis  will  in 
Canterbury.  These  executors  have  assigned  the  three-tenths 
of  the  sum  of  8000/.,  which  remained  vested  in  Charles  as 
executor  of  Lucy,  to  Joseph  Sandal,  but  they  have  not  as- 
signed or  attempted  to  assign  the  terms. 

Coats  is  dead,  having  appointed  executors  who  have  proved 
his  will  in  Canterbury,  in  which  province  he  was  domiciled, 
but  not  in  Durham. 

The  mortgagor  is  desirous  of  paying  off  the  seven-tenths 
of  the  8000/.  remaining  due,  and  of  having  a  legal  assign- 
ment of  the  terms. 

It  was  thought,  that  the  8000/.  having  been  entirely  as- 
signed by  the  representatives  of  Lucy  Sandal,  who  were 
thereto  authorized  by  the  Canterbury  probates,  that  the  terms 
which  had  been  disposed  of  by  them  should  be  considered  as 
trust  terms,  and  administration  obtained  for  the  same  accord- 
ingly- 

Letters  of  administration,  with  the  will  of  Lucy  annexed, 

were  obtained  from  the  Prerogative  Court  of  York,  limited  to 
the  lands  comprised  in  the  term  of  999  years.^ 

Letters  of  administration,  with  the  will  of  Jacob  annexed, 
were  obtained  from  the  same  court,  limited  to  such  part  of 
the  lands  comprised  in  the  terms  of  400  and  500  years,  of 
which  Jacob  was  dead  intestate. 

The  will  of  Coats  was  proved  by  his  executors  at  York  for 
the  sum  of  3200/.  four-tenths  of  8000/.« 

Joseph  Sandal  released  the  sum  of  2400/.,  three-tenths  of 
the  8000/.,  of  which  he  was  possessed. 

It  was  thought,  that  the  assignment  by  Charles  of  four- 
tenths  of  the  lands  in  the  terms  of  400  and  600  years,  of 
which  he  was  possessed  as  executor  of  Jacob,  and  which  as- 


*  It  did  not  appear  that  Lucy  Sandal  had  any  assets  in  the  province  of  Yoii 
besides  the  term,  which  was  wholly  in  the  diocese  of  Durham ;  it  may  therefore  be 
thought  that  these  letters  should  have  been  obtained  from  the  Consistory  Court  at 
Durham  ;  but  it  should  be  observed,  that  an  administration  granted  by  a  preroga* 
tive  court,  though  it  has  no  jurisdiction  in  the  matter,  is  good  till  repealed,  and  all 
the  mesne  acts  of  the  administrator  are  valid ;  whereas  an  administration  granted 
by  an  inferior  court,  when  it  ought  to  have  been  granted  by  the  prerogative,  is  abso- 
lutely void,  and  all  the  mesne  acts  of  the  administrator  are  invalid. 

^  It  is  apprehended,  if  the  executors  had  already  paid  duty  in  respect  of  this  sum 
in  Canterbury,  the  duty  would  be  remitted  on  the  probate  at  York. 
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V" 

signment  was  valid^  though  he  did  not  prove  the  will  of 
Jacob  at  Durham  or  York,  might  be  read  in  evidence  upon 
producing  the  letters  of  administration  granted  by  the  Court 
at  York  with  the  will  of  Jacob  annexed.    This  opinion  is  cor- 
roborated by  the  following  extract  from  the  statement  aa  to 
the  proof  of  wills  annexed  by  the  real  property  commissioners 
to  their  second  report.     '^  If  the  will  of  a  deceased  trustee  of 
a  term  be  proved  in  the  prerogative  court  of  one  province, 
when  the  land  in  the  term  is  within  the  mother  province,  and 
the  executor  so  proving  should  assign  the  term ;  yet,  although 
he  could  make  the  assignment,  no  use  could  be  made  of  it, 
as  the  probate  he  had  obtained  would  not^  in  proving  the  title 
to  the  term^  be  admitted  as  evidence,  to  prove  that  he  was  the 
executor.     But  the  assignment,  though  made  by  an  executor 
who,  as  to  the  term,  has  not  proved  the  VfUl  in  the  proper 
court,  will  be  rendered  available,  if  the  will  should,  either  in 
the  lifetime  of  the  executor  or  after  his  decease,  be  proved  in 
the  court  in  which  it  ought  to  have  been  originally  proved 
with  reference  to  the  term,  as  part  of  the  assets  of  the  tes- 
tator, as  such  subsequent  probate  would^  in  proving  the  title 
to  the  term^  be  admitted  as  evidence  to  prove  that  the  person' 
who  assigned  it  was  the.  executor/'    This  passs^  is  in  sub* 
stance  correct;   observing^  however,  the  inaccuracy  before 
alluded  to,  that  probate  of  a  will  cannot  be  obtained  after 
the  decease  of  sole  executor,  the  only  way  of  duly  authenti- 
cating a  will  in  such  a  case,  seems  to  be^  to  obtain  letters  of 
administration  cum  testamento  annexo. 

It  was  ascertained  that  there  was  no  bequest  in  Lucy's 
will  to  pass  the  999  years'  term  to  Jacob  as  legatee ;  nor  any 
bequest  in  Jacob's  will  to  pass  the  terms  of  400  years  and 
500  years,  to  Charles  as  legatee :  this  was  obviously  very  im- 
portant ;  for  a  term  which  vests  in  an  executor  as  a  legatee, 
passes  to  his  representatives,  though  he  do  ilot  prove  the  will 
in  the  proper  jurisdiction  ;^  at  least  bo  soon  as  the  debts 
of  the  testator  are  paid.* 

>  Dyer»  367.  a.  pi.  39.  S.C.  11  Vin.  Abr.  209.  pi.  42.  But  there  must  be 
some  act  or  declaratioD  by  which  it  appears  that  the  term  is  taken  as  a  bequest,  and 
not  merely  as  executorship  property.  Shep.  Touch.  435.  Rex  v.  Inhab.  of  Stone, 
6  T.  R.  298. 

^  Tingrey  v.  Brown,  I  Bos.  and  P.  310.    Shep.  T.  436. 
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Suppose  Jaeob  Sandal  had  by  a  deed  declared  that  he 
would  stand  possessed  of  the  %um  of  ^00/.  and  the  tenns  for 
securing  the  same,  in  trust  for  a  person  entitled  to  that  sum  as 
a  general  legatee  under  the  will  of  Lucy  Sandal*  Might  it 
not  have  been  contended  that  the  effect  of  that  declaration 
was  to  vest  the  sum  and  all  the  terms  in  Jacob  as  a  trustee,  and 
that  it  was  such  an  alteration  of  the  property  as  thenceforth 
to  preclude  the  application  of  the  rules  relative  to  executor- 
ship property  to  it  ?  If  this  had  been  the  case,  Charles,  cm 
the  death  of  Ja.cob,  would  have  become  possessed  of  all  the 
terms  as  his  executor ;  and  the  assignment  by  him^  Charles, 
of  four  tenths  of  the  terms  would  have  been  valid,  as  well  as 
to  the  999  years'  as  to  the  other  two* 

In  the  statement  afi  to  the  proof  of  wills  before  quoted,  it  is 
observed^  without  disapprobation,  that  the  fdlowing  practice 
has  beea  recently  adopted  to  avoid  the  transmission  of  the 
will  of  a  trustee  of  a  term  to  the  prerogative  court,  where  the 
will  has  been  proved  in  a  wrong  court.    Thus,,  suppose  the. 
will  of  a  testator,  whose  own  assets  are  wholly  in  the  diocese 
<ai  Bristol,  but  who  is  trustee  of  a  term  in  Exeter^  is  proved  by 
the  executor  in.  Bristol.    The  statement  says^  on  makii^  a 
tide  to  t]he  term,  to  avoid  the  transmissicm  of  the  will  fron^ 
Bristol  to  the  pcenogative  court»  lettera  of  administration 
limited  to  the  term  are  obtained  fr6m  that  court  by  some  per- 
son for  the  purpose  of  assigning  the  term ;  and  in  that  case 
the  title  to  the  term,  even  if  it  should  have  beempreviousfy  as-- 
signed  by  the  exectUor,  is  traced  from  the  testatoir  through  the: 
medium  of  the  assignment  from  the  limited  adminiatrcitor. 
Now  assuming  that  there  had  been  a  previous  assignment  hy 
the  executor,  it  is  plain  that  such  assignment  would  confer 
the  legal  estate  in  the  land,  and  coose^umitly  the  alleged 
practice  leaves  such  estate  outstanding*    And  again,  if  the 
executor  of  the  trustee  be  living,  and  has  previoudly  assigned 
the  term,  how  could  such  an  administration  be  obtained  from 
the  prerogative  court  ?    That  court  could  not  grant  the  pro^ 
posed  administration,  unless  upon  proof  that  the  trustee  was 
dead  intestate^  or  with  the  consent  of  the  executor,  which  he 
could  not  give  if  he  bad  previously  made  an  assignment. 
But  we  suspect  that  the  writer  of  this  statement  was  misin- 
formed, and  that  in  fact  the  assumed  practice  has  never  been 
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generally  adopted  or  sanctioned.  In  the  case  proposed  ^e 
should  say^  if  the  executor  is  livings  and  has  not  assigned  the 
term^  the  prerogative  court  may,  upon  his  consent,  technically 
called  a  proxy,  grant  a  limited  administration  to  any  person, 
which  will  pass  the  term  ;  and  this  we  know  is  tlie  practice 
in  the  court  at  York.  If  the  executor  is  living  and  has  as- 
signed the  term^  then  we  think,  to  perfect  the  title  of  his 
assignee,  he  must  prove  the  will  in  the  superior  court.  If  the 
executor  be  dead  without  having  assigned  the  term,  the  tes- 
tator, the  trustee  of  the  term,  is  dead  intestate  as  to  the  term, 
and  of  course  a  limited  administration  may  and  should  be  ob- 
tained from  the  prerogative  court.  If  the  executor  be  dead^ 
having  assigned  the  term,  the  title  thereto  can  only  be  per- 
fected by  some  person  obtaining  letters  of  administration  with 
the  will  anhex^^  and  he,  supposing  that  he  ui  not  the  as- 
signee of  the  executor,  may  join  with  such  assignee  in  assign^^ 
tng  die  term.  It  seems  to  be  taken  for  granted  in  the  states 
mwit  quoted,  that  a  trust  term  is  bona  natabUia;  this  W6 
believe  is  doubted  by  some  lawyers  of  repute. 

Wa  have  now  given  our  readers  a  slight  view  of  some  of 
the  complications  of  the  system  by  which  alone  a  title  to  per*- 
sooal  property  in  this  kingdom  can  be  authenticated*  la 
such  a  matter,  in  which  all  are  interested^  how  important  it 
is  that  the  legal  machinery  should  be  certain  in  its  operation; 
and  simple  and  cheap !  Blessed  be  the  amending  hand  h 
The  present  system,  besides  its  expense,  requires  more  care 
and  knowledge  than  can  be  fairly  expected  of  practitioners 
in  general.  ''It  appears  from  the  parUamentaiy  returns 
made  in  the  year  1828,  that  exclusive  of  the  two  prerogative 
courts  of  Canterbury  and  York,  there  are  in  those  prov4iices 
iliferior  courts  for  proving  wills,  such  as  bishops',  archdeacons',, 
deans  and  chapters',  prebendaries',  lords'  of  manors  and  others, 
— to  the  extent  of  about  three  hundred  and  seventy ;  and  that 
the  jurisdiction  of  maoy  of  those  courts  does  not  extend 
beyond  a  few  pari9h^^and  that  the  jurisdiction  of  some  of 
them  does  not  extend  beyond  one  parish  or  manor." 

W. 
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1.  A  Pnmftttuilff  a  New^S^siem  of  Legal  Instruction:  illus- 
iraied  hf  Ex€anple8,  By  a  Barrister  at  Law.  London, 
1830. 

2.  A  Letter  to  Henry  Brougham,  Esq.,  M.  P.,  upon  the  pre- 
sent State  of  Jfjegal  Education.  By  Geobge  Barclay 
Mans  EL,  Esq.,  of  tbe  Middle  Temple,  Author  of  "  The 
Law  and  Practice  of  Demurrer/'  &c.  &c.    London,  1830. 

^  •      .  •  ••  <     . 

The  above  named  Prospectus  is  said  to  be  by  the  author  of 
some  well  known  Precedents  in  Conveyancing;  a  gentleman 
who  has  certainly  a  right  to  a  fair  hearing  on  .at  least  one 
departm^it  of  legal  education.  His.  system,  however,  is  of 
general  application,  and  may  be  very  briefly  summed  up. 
It  is,  to  substitute  private  for  practising  tutors,  —  lawyers  not 
engaged. in  or  looking  out  for  business,  for  special  pleaders, 
equity  draftsmen  and  conveyancers.  His  principal  reason 
for  advising  such  a  change  is  what  he  justly  terms  the  ''  abso- 
lute impossibility  of  acquiring  a  sound  knowledge  of  the 
practice  of  any  one.  branch  of  the  law,  until  a  knowledge  of 
the  legal  doctrines  and  principles  from, which  that  practice 
has  originated,  and  the  reasons  upon  which  it  is  founded,  has 
been  acquired;"  and  he  thus  anticipates  what  he  conceives  to 
be  the  principal  difficulty  in  the  way  of  his  plan  : 

^*  But  a  difficulty  again  arises-*- where  such  a  preceptor,  properly 
qualified,  is  to  be  found  ?  What  man,  possessing  a  thorough  know- 
ledge of  the  practice  as  well  as  the  theory  of  the  law  (for  he  must 
be  intimately  acquainted  with  both),  would  relinquish  the  emolu- 
ments and  social  intercourse  he  derives  from  the  practice  of  his  pro- 
fession, for  the  comparatively  unprofitaUe,  and  salary  employment 
of  private  instruction  ? 

'^  The  author  of  these  remarks  (if  deemed  sufficiently  qualified) 
will  do  so." 

On  first  reading  this,  our  thoughts  involuntarily  recurred 
to  the  gentleman  who,  in  Lord  Eldon's  time,  proposed  that 
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tlie  salary  of  the  Chancellor  should  be  reduced  to  two  thou-  * 
sand  a  year,  and  on  its  being  objected  that  no  man  possessing 
a  sufficient^  that  is  to  say,  '^  a  thorough,  knowledge  of  the 
practice  as  well  as  the  theory  of  the  law/'  could  be  had  for 
the  money,  replied  that  he  himself,  would  undertake  it  for 
less.  Mr.  B.,  however,  really  appears  to  be  speaking 
in  the  honest  simplicity  of  his  heart ;  and  is  anxious,  more- 
over,  to  be  at  leisure  to  correct  the  works  he  has  already 
published,  and,  '^  with  the  assistance  of  his  son,  should  the 
blessing  of  health  permit/'  to  favour  the  profession  with 
more : 

**  For  the  combined  purposes  he  has  just  enumerated,  he  has  re- 
tired from  active  practice  ;  and  by  way  of  varying  his  employments, 
he  purposes  to  take  under  his  immediate  superintendence  and  care  a 
certain  number  of  pupils  (not  being  more  than  six  nor  less  than  three)^ 
with  a  view  of  instructing  them  in  the  science  of  the  law  upon  the 
plan  to  which  he  has  alluded  in  the  preceding  pages;  and  as  this 
plan  is  by  no  means  purely  speculative,  but  has  been  tried  to  a  cer- 
tain extent  with  unqualified  success,  he  is  the  more  confident  of  its 
efficiency ;  more  particularly  since  the  other  literary  occupations  in 
which  he  shall  be  engaged  may,  as  he  conceives,  be  made  conducive, 
very  materially,  to  the  same  ends.  But  as  he  cannot  reasonably 
expect  that  others  should  place  equal,  or  indeed  any  confidence  in  it, 
until  it  has  been  fully  disclosed  to  them,  he  proceeds  to  submit  it  to 
the  reader  in  detail." 

We  own  we  see  nothing  sufficiently  original  in  the  plan 
to  require  a  detailed  explanation.  It  merely  consists  in  read- 
ing the  beat  treatises  with  the  pupil,  supplying  the  deficiency 
by  lectures  where  good  treatises  are  wanting,  and  ascertain- 
ii^g»  by  strict  examination,  his  actual  attainments  on  each 
subject  before  suffering  him  to  proceed  to  a  new  one.  ^'  These 
examinations  form  the  essential  feature  of  the  writer's  plan, 
and,  in  his  opinion,  have  hitherto  been  a  desideratum — and 
are,  he  will  go  so  far  as  to  say,  a  sine  qud  non  in  legal  studies, 
but  which  can  be  obtained  in  no  other  way  than  through  the 
medium  of  a  private  tutor."  Two  examples, — on  the  maxim 
dies  dominicus  nan  est  juridicns,  and  on  the  duties  of  the  so- 
licitor for  the  lessor  on  the  granting  of  a  lease  for  years,  —  are 
subjoined ;  and  the   prospectus  concludes,  prospectus-like. 
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hj  «tating  that  *'  Cards  of  the  writer's  address^  8cc.~  if  de- 
:9ii*ed,  may  be  had  of  the  publisherB/' 

Wifihing  Mr.  B.  all  possible  success  in  his  laudable  un- 
dertakingy  and  earnestly  hoping  that  he  will  soon  have 
under  his  immediate  snperintendende  and  care  ''  a  certain 
number  of  pupils,  not  being  more  than  six  nor  l^s  than 
three/'  we  turn  to  Mr.  Mansel's  epistle,  which  is  about  the 
most  grandiloquent  we  ever  remember  to  have  read.  He 
begins  by  expatiating  on  the  blessings  of  knowledge,  and  the 
share  which  England  has  had  in  diffusing  them : 

"  The  boundless  empire  of  her  power  is  nothing,  when  compared 
to  the  mighty  dynasty  which  she  has  formed  in  the  human  mind. 
The  poor  and  friendless  negro,  a  stranger,  far  from  the  land'  of  his 
forefathers,  toils  for  six  days  of  the  week,  under  a  subjection  never 
intended  by  him  who  formed  (as  we  are  taught)  all  human  beings  in 
the  image  of  himself,  yet  gratefully  acknowledges  that  it  was  a 
Briton's  voice  which  secured  for  him,  upon  one  day  at  least,  space 
for  information,  and  letsttre  for  instruction.  Desolate  amougst  men, 
his  consolation  can  only  be  found  in  works  of  literature  and  science. 
It  is  there  that  a  knowledge  of  letters  enables  him  t6  obtain  treasured 
more  glorious  than  the  T&j  Mahl  at  Agra ;  more  precious  than  the 
Peacoek  Mogul  Throne  at  Delhi ;  and  more  durable  than  the  Kasr 
Nimrod." 

He  then  proceeds  to  state  that  the  work  of  education  be- 
gins at  the  first  hour  of  the  infant's  birth,  quoting,  in  support 
of  the'  proposition,  the  authority  of  Locke,  and  a  remark  at- 
tributed to  Curran  :  *'  If  the  world  has  ever  attributed  to 
me  something  more  valuable  than  face  or  person,  or  than 
earthly  wealth,  it  was,  that  another  and. dearer  parent  gave 
her  child  a  portion  of  the  treaisures  of  her  own  niind." 

The  following  anecdote  is  told  to  illustrate  the  consequences 
of  neglect : 

^  An  anecdote  told  of  the  present  Due  de  Bourdeaux  is  a 
painful  instance  of  the  effect  produced  upon  the  mind  of  a 
child  by  an  ill-directed  education.  Upon  some  Osages — a 
tribe  of  savage  American  Indians,  supposed  to  be  cannibals, 
being  exhibited  to  him  at  Paris,  he  said,  '  Let  us  give  them 
Louis'  (his  playmate,  and  son  of  Le  Due  de  Richelieu), '  and 
see  whether  they  will  eat  him.' " 
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^-  Whether  this  was  a  serious  or  merely  jocular  proposal^ 
does  not  appear.  Mr.  Mansel^  therefore,  judiciously  pre- 
sumes for  the  worsts  and  then  points  out  the  mode  in  which 
the  mind  of  the  infant  is  to  be  humanized  : 

'*  The  first  duty  of  the  tutor  is  contentus  docere.  In  the  next 
place,  to  teach  the  pupil  to  admire  the  wonderful  work  of  creation — 
the  beautiful  order  of  nature — the  perfect  machinery  of  its  parts — 
the  exquisite  nicety  of  its  dependencies^he  subdivisions  of  the 
world — ^works  of  art— ^the  history  of  man — the  great  end  of  nature, 
i,  e,  the  whole  duty  of  man — and  the  first  principles  of  philosophy — 
the  reasoning  powers  being  at  the  same  time  improved  by  the  ele- 
ments of  logjc  and  mathematics." 

The  best  mode  of  making  the  tutor , contentus  docere,  is  to 
give  him  a  good  salary.  Mr,  Mansel's  notions  of  bringing 
the  pupil  acquainted  with  nature  and.  art,  may  be. collected 
from  the  following  passages  which  we  find  in  the  shape  of 
notes  to  the  foregoing  :  * 

"  How  usefully  may  the  attention  of  the  child  be  drawn  to  '  The 
Night  of  Corregto.'  In  the .  darkness  of  the  scene,  the  homage  of 
the  shepherds,  and  the  Aureola  round  the  head  of  Christ,  are  pre- 
sented objects  richly  emblematical  of  the  natural  world  before  it  was 
lighted  by  day,  and  of  the  mind  of  man  before  it  is  illumined  by 
knowledge." 

*^  How  many  works  of  science,  art,  and  civilization,  may  be  found 
in  the  pagodas  and  choultries,  from  the  Ganges  to  Cape  Comorin  ? 
And  yet  how  few  youths  ever  heard  of,  much  less  can  describe  them." 

Classical  learning  and  modem  languages  are  to  succeed ; 
and  after  reading  seven  French  authors,  six  Italian,  seven 
Spanish,  nine  German,  six  Latin,  and  eigtii  Greek —r  . 

"  TAws  prepared  (for  the  former  course  of  study  is  nothing  but  a 
'  preparation'),  the  youth,  at  the  age  of  twelve^ye^rs,  may  properly 
enter  a  public  school — an  arena  equally  intended  for  the  hi<^er. 
branches  of  learning,  and  the  best  study  of  mankind*— man !  But  if 
classical  knowledge  is  to  be  alone  taught  (and  how  very  few  really 
learn  any  thing  else !) — if  geography,  astronomy,  mathematics,  his- 
tory, ethics,  divinity — aye,  even  writing  and  arithmetic,  are  neg- 
lected, the  youth  will  seldom  become  T what,  for  the  purposes  of 
education,  he  always  ought)  proficient  ^^  eviry  science."  ^ 

In  a  note  to  this  passage,  he  observes  : 

"  If  the  *  Diatessaron,' — *  Grotius' — the  Greek  Testament,'  or 

1  The  italics  in  these  quotations  are  Mr.  Mansers. 
VOL.  v.  F  F 
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fiist  testotof  ?    This  »  cleav,  the  sole  right  of  eiecutordiip 
to  the  first  testator  acorued  to  the  sarviving  executor  iqpon 
the  death  of  hk  oof-^xecnt&s,  though  h^,  the  survivor^  nevet 
ooDCurred  in  piotiog  the  YfilU  nor  acted  as  execiitor;  and 
this  right  continued  in  him  tiU  his  deaths  for  he  never  rer 
nounced :  ^  and  the  ordinarj  could  not,  during  the  life  of  the 
sanrivor,  have  granted  adimnistr«tioii  of  the  geeds  of  the  fiist 
testator,  without  citing  flMck  survivor^  and  asoertaimng  bis 
refusal  to  aet.^    The  ease  put,  then,  seems  to  depend  upon 
the  questioB  whether  the  surviving  executor  couM  alone  lukve- 
prosecuted  an  aetion  without  himself  proving  the  will  of  the 
finl  testator^  or,  in  other  wotds,  wbethes  probate  of  a  wall  fay 
owe  executor  so  authenticates  and  estahUshes  it,  afi  to  make'  k 
evidence  in  an  aotioa  brought  by  any  one  naowd  execsdm: 
therein.    Thewordsof  Sir  Edward  Coia^qmlBtA.  above  seem 
t&  authorise  an  answer  in  the  affirmatiive ;  and  he  says  fucther 
in  the  same  case,  ^  It  is  clear  that  they  who  refuse  shall  have 
an  action  by  survivor  ;**  and  does  not  intimate  that  the.  refiisr 
ing  survmng  ratecutor  must  prove  the  w»U^    In  the  case  of 
Waltevs  ▼•  Pfeil^^  three  co-executors  brought  am  action,  and 
to  prove  their  title  to  kasebeld  pvopertyproduced.tlie  probate 
of  the  win  ni  their  testator  granted  to  one  of  them.    The  at- 
torney-general, Sir  James  Scarlett,  objected  that  this  evidence 
was  insufficient,  insisting  that  they  should  all  have  obtained 
probate;  hut  Lord  Tenterden  held  the  probate  by  one  suffir 
cien^•    If,  then,  the  piobate  by  one  availed  to  prove  the  title 
of  aH  dnring  thd  life  of  the  proving  executor,  there  seems  no 
principle  upon  which  it  can  be  said  that  it  would  not  be  SBffi^ 
cient  after  his  death  to  prove  the  title  of  the  survivors:  and 
hence  it  seems  to  foUow,  that  if  in  the  case  proposed  dus.  exc^ 
ctf tor  oS  the  exeeu^lor  could  prove  l^t  bis  testator  wsa  the 
surviving  executov  of  the  first  testator,  he,  the  second  exec»* 
tor,  became*  the  representative  ol  the  first  testator* 

In  Shepbeird'»  Toucketooe  i«  is  stated,^  thsit  if  one.  of  two 
or  more  executors  renounce  probate  be&re:  the  ord»uaiy„le 
cannot  i^etraet  his-  renunoiatioii  after  the  death  of  his  eonexH 


»  House  V.  Lord  Petre,  1  Salk.  311.  «  Shep.  T.  442.  445. 

1  Moo.  &  Mai.  362.  *  P.  445.  447. 
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stance^  we  have  little  doubt  that^  there  are  many  pTofesfi&onal 
men  who  have  never  so  much  as  heard  of  the  following : 

**  If  any  aitorney,  solicitor,  clerk,  or  other  person,  shall  engross 
any  deed,  not  duly  stamped,  and  shall  neglect  to  procure  the  same' 
to  be  stamped  within  one  calendar  month,  such  person  is  liable  to- 
forfeit  twenty  pounds.*'    (37  Geo.  3.  c.  19.) 

The  preceding  extracts  are  mostly  for  the  benefit  of  attor- 
neys themselves ;  our  next  is  for  the  benefit  of  the. general 
reader  as  well ;  to  whom  it  may  now  and  then  be  advantage- 
ous to  know,  to  what'extent  he  may  abuse  his  professional  ad- 
viser with  impunity.  The  following  is  Mr.  Merrifield's  list, 
mostly  borrowed  from  Comyn's  Digest,  of  expressions  that 
have  been  held  actionable :  — 

^'The  following  expressions  are  there  said  to  be  actionable :  If  it 
is  said  of  an  attorney,  '  you  may  be  ashamed  to  employ  that  knave,' 
&c. ;— 'he  is  a  base  knave,  and  maintains  his  wife  by  knavery  and 
cheating'  tricks ; — ^be  b  a  cozening,  cheating  knave ; — ^thou  art  a 
knave,  and  such  knaves  made  my  husband  spend  his  estate  ;-r~he  is 
a  cheating  knave,  and  maintains  his  family  by  cheating ; — a  bribing 
knave ; — ^a  corrupt  man,  and  deals  corruptly ; — ^thou  art  an  ambi- 
dexter ; — ^he  is  a  cheating  attorney; — ^your  attorney  hath  taken  20/. 
of  you  to  cozen  me ; — he  hath  cozened  10/.  in  a  bill  of  costs; — he 
deals  on  both  sides,  and  deceives  those  who  put  him  in  trust ; — Mr. 
H.  is  a  rogue  for  taking  your  money,  and  has  done  nothing  for  it ; 
he  has  not  entered  an  appearance  for  you  ; — he  is  no  attorney  at 
law ;  he  don't  dare  to  appear  before  a  judge ; — what  signifies  going 
to  him,  he  is  only  an  attorney's  clerk,  and  a  rogue ; — ^he  is  no  attor- 
ney ; — he  is  a  foiling  attorney  ;—  he  is  a  forging  knave ; — ^tell  the 
knave  R.  I  will  teach  him  or'  any  attorney  to  sue  out  a  writ,  for  it  is 
tantamount  to  knave  attorney : — he  is  a  champertor ; — a  common 
barretor ; — ^he  stirreth  up  men  to  suits ; — he  is  a  common  maintainer 
of  suits,  and  a  champertor ; — I  will  have  him  thrown  over  the  bar ; — 
a  base  rascal,  I  will  make  him  lose  his  ears ; — ^he  hath  the  falling 
sickness,  for  that  disables  him  in  his  profession ; — he  cannot  read  a 
declaration ; — he  hath  no  more  law  than  a  goose,  bull,  &c. — ^what ! 
does  he  pretend  to  be  a  lawyer?  he  is  no  more  a  lawyer  than  the 
devil ; — he  deserves  to  be  struck  off  the  roll.' 

*'  It  has  been  held  not  actionable,  to  say  to  or  of  an  attorney.  Til 
have  thee  pitched  over  the  bar ; — H.  hath  found  forgery  against 
him ; — ^he  keeps  his  bouse,  and  compounds  with  his  creditors ;— ?i 
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Charles  appointed  executors  ivho  have  proved  his  will  in 
Canterbury.  These  executors  have  assigned  the  three-tenths 
of  the  sum  of  8000/.,  which  remained  vested  in  Charles  as 
executor  of  Lucy,  to  Joseph  Sandal,  but  they  have  not  as- 
signed or  attempted  to  assign  the  terms. 

Coats  is  dead,  having  appointed  executors  who  have  proved 
his  will  in  Canterbury^  in  which  province  he  was  domiciled^ 
but  hot  in  Durham. 

The  mortgagor  is  desirous  of  paying  off  the  seven-tenths 
of  the  8000/.  remaining  due,  and  of  having  a  legal  assign- 
ment of  the  terms. 

It  was  thought,  that  the  8000/.  having  been  entirely  as- 
signed by  the  representatives  of  Lucy  Sandal,  who  were 
thereto  authorized  by  the  Canterbury  probates,  that  the  terms 
which  had  been  disposed  of  by  them  should  be  considered  as 
trust  terms,  and  administration  obtained  for  the  same  accord- 
ingly- 

Letters  of  administration,  with  the  will  of  Lucy  annexed, 
were  obtained  from  the  Prerogative  Court  of  York^  limited  to 
the  lands  comprised  in  the  term  of  999  years.^ 

Letters  of  administration,  with  the  will  of  Jacob  annexed, 
were  obtained  from  the  same  court,  limited  to  such  part  of 
the  lands  comprised  in  the  terms  of  400  and  500  years,  of 
which  Jacob  was  dead  intestate. 

The  will  of  Coats  was  proved  by  his  executors  at  York  for 
the  sum  of  3200/.  four-tenths  of  8OOO/.2 

Joseph  Sandal  released  the  sum  of  2400/.,  three-tenths  of 
the  8000/.,  of  which  he  was  possessed. 

It  was  thought,  that  the  assignment  by  Charles  of  four- 
tenths  of  the  lands  in  the  terms  of  400  and  500  years,  of 
which  he  was  possessed  as  executor  of  Jacob,  and  which  as* 


*  It  did  not  appear  that  Lucy  Sandal  had  any  assets  in  the  province  of  York 
besides  the  term,  which  was  wholly  in  the  diocese  of  Durham ;  it  may  therefore  be 
thought  that  these  letters  should  have  been  obtained  from  the  Consistory  Court  at 
Durham  ;  but  it  should  be  observed,  that  an  administration  granted  by  a  preroga- 
tive court,  though  it  has  no  jurisdiction  in  the  matter,  is  good  till  repealed,  and  all 
the  mesne  acts  of  the  administrator  are  valid ;  whereas  an  administration  granted 
by  an  inferior  court,  when  it  ought  to  have  been  granted  by  the  prerogative,  is  abso- 
lutely void,  and  all  the  mesne  acts  of  the  administrator  are  invalid. 

3  It  is  apprehended,  if  the  executors  had  already  paid  duty  in  respect  of  this  sum 
in  Canterbury,  the  duty  would  be  remitted  on  the  probate  at  York. 
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signment  was  valid  ^  though  he  did  not  prove  the  will  of 
Jacob  at  Durham  or  York,  might  be  read  in  evidence  upon 
producing  the  letters  of  administration  granted  by  the  Court 
at  York  with  the  will  of  Jacob  annexed.  This  opinion  is  cor- 
roborated by  the  following  extract  from  the  statement  aa  to 
the  proof  of  wills  annexed  by  the  real  property  commissioners 
to  their  second  report.  '^  If  the  will  of  a  deceased  trustee  of 
a  term  be  proved  in  the  prerogative  court  of  one  province, 
when  the  land  in  the  term  is  within  the  other  province,  and 
the  executor  so  proving  should  assign  the  term ;  yet,  although 
he  could  make  the  assignment,  no  use  could  be  made  of  it, 
as  the  probate  he  had  obtained  would  not,  in  proving  the  title 
to  the  term,  be  admitted  as  evidence,  to  prove  that  he  was  the 
executor.  But  the  assignment,  though  made  by  an  executor 
who,  as  to  the  term,  has  not  proved  the  will  in  the  proper- 
court,  will  be  rendered  available,  if  the  will  should,  either  in 
the  lifetime  of  the  executor  or  after  his  decease,  be  proved  in 
the  court  in  which  it  ought  to  have  been  originally  proved 
with  reference  to  the  term,  as  part  of  the  assets  of  the  tes-' 
tator,  as  such  subsequent  probate  would,  in  proving  the  title 
to  the  term,  be  admitted  as  evidence  to  prove  that  the  person* 
who  assigned  it  was  the.  executor/'  This  passs^  is  in  sub* 
stance  correct;  observing,  however,  the  inaccuracy  before 
alluded  to,  that  probate  of  a  will  cannot  be  obtained  after 
the  decease  of  sole  executor,  the  only  way  of  duly  authenti- 
cating a  will  in  such  a  case,  seems  to  be,  to  obtain  letters  of 
administration  cum  testamento  annexo. 

It  was  ascertained  that  there  was  no  bequest  in  Lucy's 
will  to  pass  the  999  years'  term  to  Jacob  as  legatee ;  nor  any 
bequest  in  Jacob's  will  to  pass  the  terms  of  400  years  and 
600  years,  to  Charles  as  legatee :  this  was  obviously  very  im* 
portant ;  for  a  term  which  vests  in  an  executor  as  a  legatee, 
passes  to  his  representatives,  though  he  do  dot  prove  the  will 
in  the  proper  jurisdiction  ;^  at  least  bo  soon  as  the  debts 
of  the  testator  are  paid.^ 

>  Dyer,  367.  a.  pi.  39.  S.C.  11  Vio.  Abr.  209.  pi.  42.  But  there  must  be 
some  act  or  declaration  by  which  it  appears  that  the  term  is  taken  as  a  bequest,  and 
not  merely  as  executorship  property.  Shep.  Touch.  435.  Rex  v.  Inhab.  of  Stone, 
6  T.  R.  298. 

3  Tingrey  v.  Brown,  I  Bos.  and  P.  310.    Shep.  T.  436. 
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Suppose  Jaeol^  Sandal  had  by  a  deed  declared  that  he 
would  stand  possessed  of  the  %um  of  8000/.  and  the  terms  for 
securing  the  same,  in  trust  for  a  person  entitled  to  that  sum  as 
a  general  legatee  under  the  will  of  Lucy  Sandal*  Might  it 
not  have  been  contended  that  the  effect  of  that  declaration 
was  to  vest  the  sum  and  all  the  terms  in  Jacob  as  a  trustee,  and 
that  it  was  such  an  alteration  of  the  property  as  thenceforth 
to  preclude  the  application  of  the  rules  relative  to  executor- 
ship property  to  it  ?  If  this  had  been  the  case,  Charles,  cm 
the  death  of  Ja.cob,  would  have  become  possessed  of  all  the 
terms  as  his  executor ;  and  the  assignment  by  him^  Charles, 
of  four  tenths  of  the  terms  would  have  been  valid,  as  well  as 
to  the  999  years'  as  to  the  other  two. 

In  the  statement  afi  to  the  proof  of  wills  before  quoted,  it  is 
observed^  without  disapprobation,  that  the  fdlowing  practice 
has  beea  recently  adopted  to  avoid  the  transmission  of  the 
will  of  a  trustee  of  a  term  to  the  prerogative  court,  where  the 
will  has  been  proved  in  a  wrong  court.    Thus,,  suppose  the. 
will  of  a  testator,  whose  own  assets  are  wholly  in  the  diocese 
<ai  Bristol^  but  who  is  trustee  of  a  term  in  Exeter,  is  proved  by 
the  executor  in.  Bristol.    The  statemeat  says^  on  making  a 
title  to  t]he  term,  to  avoid  the  transmissicm  of  the  will  from 
Bristol  to  the  prengative  courts  lettera  of  administration 
limited  to  the  term  are  obtained  fr6m  that  court  by  some  per** 
son  for  the  purpose  of  assigning  the  term ;  and  in  that  case 
tke  title  to  the  term,  even  if  it  should  have  beem  previously  «u- 
signed  by  the  executor ^  is  traced  from  the  testator  through  the 
medium  of  the  assignment  from  the  limited  administrcvtor. 
Now  assuming  that  there  had  been  a  previous  assignment  by 
the  executor,  it  is  plain  that  such  assignment  would  confer 
the  legal  estate  in  the  land,  and  consequently  the  alleged 
practice  leaves  such  estate  outstanding*  .  And  again,  if  the 
executor  of  the  trustee  be  living,  and  has  previoud^y  assigned 
the  term,  how  could  such  an  administration  be  obtatned  from 
the  prerogative  court?    That  court  could  not  grant  the  pro- 
posed administi'ation,  unless  upon  proof  that  the  trustee  was 
dead  intestate,  or  with  the  consent  of  the  executor,  which  he 
could  not  give  if  he  bad  previously  made  an  assignment. 
But  we  suspect  that  the  writer  of  this  statement  was  misin- 
formed, and  that  in  fact  the  assumed  practice  has  never  been 
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generally  adopted  or  sanctioned.  In  die  case  proposed  ive 
should  say,  if  the  executor  is  livings  and  has  not  assigned  the 
term,  the  prerogative  court  may,  upon  his  consent^  technically 
called  a  proxy,  grant  a  limited  administration  to  any  person, 
which  will  pass  the  term  ;  and  this  we  know  is  tlie  practice 
in  the  court  at  York.  If  the  executor  is  living  and  has  as- 
signed the  term,  then  we  think,  to  perfect  the  title  of  his 
assignee,  he  must  prove  the  will  in  the  superior  court  If  the 
executor  be  dead  without  having  assigned  the  term,  the  tes- 
tator, the  trustee  of  the  term,  is  dead  intestate  as  to  the  term, 
and  of  course  a  limited  administration  may  and  should  be  ob- 
tained from  the  prerogative  court.  If  the  executor  be  dead, 
having  assigned  the  term,  the  title  thereto  can  only  be  per- 
fected by  some  person  obtaining  letters  of  administration  with 
the  will  annex^,  and  he,  supposing  that  he  ui  not  the  as- 
signee of  the  executor,  may  join  with  such  assignee  in  assign* 
tng  die  term.  It  seems  to  be  taken  for  granted  in  the  states 
mwit  quoted,  that  a  trust  term  is  bona  natabilia;  this  w6 
believe  is  doubted  by  some  lawyers  of  repute. 

We  have  now  given  our  readers  a  sli^t  view  of  some  of 
the  complicatioiis  of  the  system  by  which  alone  a  title  to  per*- 
sonal  property  in  this  kingdom  can  be  authenticated.  In 
such  a  matter,  in  which  all  are  interested,  how  important  it 
is  that  the  legal  machinwy  should  be  certain  in  its  operation-, 
and  simple  and  cheap !  Blessed  be  the  amending  hand  i 
The  present  system,  besides  its  expense,  requires  more  care 
and  knowledge  than  can  be  fairly  expected  of  practitioners 
in  general.  ^'  It  appears  from  the  parliamentaiy  returns 
made  in  the  year  1828,  that  exclusive  of  the  two  prerogative 
courts  of  Canterbury  and  York,  there  are  in  those  provinces 
iliferior  courts  for  proving  wills,  such  as  bishops',  archdeacons^ 
deans  and  chapters',  prebendaries',  lords'  of  manors  and  others^ 
— to  the  extent  of  about  three  hundred  and  seventy ;  and  that 
the  jurisdiction  of  many  of  those  courts  does  not  extend 
beyond  a  few  parishes,,  and  that  the  jurisdiction  of  some  of 
them  does  not  extend  beyond  one  parish  or  manor."' 
W. 
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eerning  his  preparatory  Btadies  for  the  profession.  We  may 
infer,  however^  that  his  success  was  not  very  great  at  the  outr 
set,  nor  his  rise  very  sudden^  since  we  find  that,  in  1743,  when 
he  married  the  daughter  of  Sir  Jolin  Huband,  baronet^ 
although  his  wife  brought  him  some  addition  to  his  means, 
his  income  was  small,  and  his  style  of  living  proportionately 
moderate.  About  two  years  after  this,  he  came  into  posses- 
sion of  the  family  estate,  and  he  then  removed  from  his  small 
house  in  James-street,  Bedford-row,  to  his  paternal  mansion  in 
Lincoln's  Inn-fields.  At  a  much  later  period  of  his  life,  he 
resided  in  Grosvenor-square.  It  appears  he  was  particularly 
fortunate  in  his  choice  of  a  wife,  and  that  his  domestic  happi- 
ness was,  in  consequence,  tinctured  with  as  little  bitterness  as 
can  by  possibility  be  infused  into  the  potion  of  matrimony. 
In  corroboration  of  this  a  passage  is  extracted  by  the  bio- 
grapher from  the  memoirs  of  Bishop  Newton,  who  had  been 
Henley's  contemporary  at  Westminster ;  but  another  anecdote 
which  forms  a  part  of  the  same  paragraph,  in  this  amusinguu- 
tobiography,  the  noble  writer  of  the  work  before  us  has  not 
thought  proper  to  relate  entire,  in  the  words  of  the  original. 
What  reasonable  motive  he  could  have  had  for  suppressing 
the  details  we  cannot  very  clearly  perceive ;  for  though  they 
doubtless  place  his  relative  in  a  somewhat  ridiculous  light, 
yet  it  is  very  evident  that  the  greater  the  ridicule,  thus  cast 
upon  him,  the  greater  was  the  merit  of  his  subsequent  con- 
duct to  him  who  was  the  cause  of  it.  We  shall  not  take  upon 
ourselves  to  imitate  this  superfluous  discretion,  but  give  the 
paragraph  entire  as  we  find  it  written  by  the  Bishop.  — 

'^  It  happened  that  he  and  his  lady  were  married  by  Mr. 
Kewton,  at  the  chapel  in  South  Audley-street,  at  which  time 
they  were  a  very  handsome  couple.  Several  years  afterwards 
Mr.  Newton  went  one  day  into  Lincoln's  Inn  Hall  while  the 
court  was  sitting,  to  speak  with  Mr.  Murray  upon  some  busi- 
ness ;  Mr.  Henley  being  next  to  him  and  reading  a  brief. 
When  he  had  dispatched  his  business  and  was  coming  awayr-^ 
'  What,'  said  Murray  to  Henley,  *  have  you  forgotten  your  old 
friend  Newton,  or  have  you  never  forgiven  the  great  injury  thlit 
he  did  you  V  Upon  which  he  started  as  out  of  a  dream,  and 
was  wonderfully  gracious  to  his  old  schootfellowi  acknowledg- 
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Ifkg  thlit  he  Owed  all  hi6  happiness  in  hfeto  him.  And, indeed, 
he  had  good  reason  to  foe  happy  in  his  wife  and  family. 

« While  he  continued  at  the  bar,  he  went  the  western 

circuity  and  being  of  lively  parts  and  a  warm  temper,  he  was, 
like  some  other  lawyers,  too  apt  to  take  indecent  liberties  in 
examining  witnesses.  An  extraordinary  incident  of  this  kind 
happened  at  Bristol.  In  a  cause  of  some  consequence,  Mr. 
Reeve,  a  considerable  merchant,  and  one  of  the  people  called 
Quakers,  wab  examined  by  him  With  much  raillery  and  ridicule. 
Mr.  Reeve  complained  of  it  at  the  time ;  and  when  the  court 
had  adjourned,  and  the  lawyers  were  all  together  at  the  White 
Lion,  Mr.  Reeve  sent  one  of  the  waiters  to  let  Mr.  Henley  know 
that  fei  gentleman  wanted  to  speak  to  him  in  a  room  adjoining. 
As  soon  as  Mr.  Henley  had  entered  into  the  room,  Mr.  Reeve 
locked  the  door,  and  put  the  key  into  his  pocket.  '  Friend, 
Henley,'  said  he,  '  I  cannot  call  fhee,  for  thou  hast  used  me 
ttiost  scunilousiy:  thou  mightest  think,  perhaps,  that  a 
Quaker  might  be  insulted  with  impunity,  but  I  am  a  man  of 
spirit,  and  am  come  to  demand,  and  will  have,  satisfaction. 
Here  are  two  swords— here  are  two  pistols ;  choose  thy  wea- 
pons, or  fight  rte  at  fisty  cuffs,  if  thou  hadst  rather;  but  fight 
me  thou  shalt,  before  we  leave  this  room,  or  beg  my  pardon.* 
Mr.  Henley  pleaded  in  excuse,  that  it  was  nothing  mOre  than 
Ae  usual  language  of  the  bar ;  that  what  walk  said  in  court 
fijhottid  not  be  questiohed  out  of  court ;  lawyers  sometimes  ad- 
vanced things  to  serve  their  clients,  perhaps  beyond  the  truth, 
but  such  speeches  died  in  speaking ;  he  was  so  far  from  in* 
tending  any  insult  or  injury,  that  he  had  really  forgotten  what 
he  had  said,  and  hoped  the  other  would  not  remember  it;  upon 
his  word  and  honour  he  never  meant  to  give  him  the  least  of- 
fence, but  if  undesignedly  he  had  offended  him,  he  was  sorry 
for  it,  and  was  ready  to  beg  his  pardon,  which  was  a  gentle- 
man's satisfaction.  '  Well,'  said  Mr.  Reeve,  *  as  the  affrofit 
was  public,  the  reparation  must  be  so  too ;  if  thou  wilt  not 
fight,  but  beg  my  pardon,  thou  must  beg  my  pardon  before  the 
company  in  the  next  room.'  Mr.  Henley,  with  some  difficulty, 
and  afber  some  delay,  submitted  to  this  condition,  and  thus 
this  fray  ended.  No  farther  notice  was  taken  on  either  side, 
tiH  after  some  years  the  lord  chancellor  wrote  a  letter  to  Mr. 
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Reeve^  informing  him  that  such  a  ship  was  come  or  coming  into 
the  port  of  Bristol,  with  a  couple  of  pipes  of  Madeira  on  board 
consigned  to  him.  He  therefore  begged  of  Mr.  Reeves  to  pay 
the  freight  and  the  duty,  and  to  cavse  the  vessels  to  be  put 
into  a  waggon,  and  to  be  sent  to  the  Grange;  and  he  would 
take  the  first  opportunity  of  defraying  all  charges,  and  should 
think  himself  infinitely  obliged  to  him.  All  was  done  as  de- 
sired ;  and  the  winter  following,  when  Mr.  Reeve  was  in  town^ 
he  dined  at  the  chancellor's  with  several  of  the  nobility  and 
gentry.  After  dinner  the  chancellor  related  the  whole  story 
of  his  first  acquaintance  with  his  friend  Reeve,  and  of  every 
particular  that  had  passed  between  them,  with  great  good 
humour  and  pleasantry,  and  to  the  no  little  diversion  of  the 

company.*' 

As  we  have  pressed  Bishop  Newton's  memoirs  into  our  ser- 
vice, we  may  as  well  relate  in  this  place  another  tolerably 
well  known  story  elsewhere  told  of  Lord  Northington,  and  one 
that,  according  to  all  we  have  ever  heard,  gives  a  much  better 
insight  into  this  chancellor's  manner  than  his  biographer  has 
thought  proper  to  furnish  us  with.  It  is  contained  in  the  work 
entitled  *\  Strictures  on  the  Lives  of  Eminent  Lawyers  of  the 
present  day,"  (1790)  and  may  also  be  found  in  the  second 
volume  of''  Westminster  Hall."  The  former  work,  we  confess 
is  one  of  no  very  high  character;  but  in  the  present  instance^ 
as  in  most  others,  its  accuracy  may  be  easily  corroborated 
or  disproved  by  living  testimony;  so  that  even  admitting 
that  it  does  Lord  Northington  less  than  justice  (which  how- 
ever we  have  no  reason  to  believe),  the  corrective  is  near 
at  band,  and  may  be  easily  applied.  We  shall,  therefore, 
tran^ribe  from  it,  not  only  the  anecdote  in  question,  but  the 
prefatory  observations  with  which  it  is  accompsinied. 

^'  A  more  singular  chahtcter  than  the  late  Lord  Chancellor 
Northington  has  not,  perhaps,  been  unfolded  to  modern  oh* 
servation.  He  possessed  considerable  abilites,  was  an  upright 
judge,  and  gave  satisfaction  in  the  high  office  he  enjoyed  :  in 
private  life  he  was  the  very  reverse  of  every  thing  which  would 
seem  to  produce  dignity  in  a  public  station.  In  his  youth  he 
was  a  professed  debauchee,  and  the  sentiments  and  language 
of  that  character  were  retained  by  him  to  the  latest  moment 
of  his  existence.   On  his  return  home  from  the  administration 
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of  justice,  be  would  not  hesitate  to  swear  at  his  servants,  and 
be  indecent  with  his  company. — Indeed  the  state  coach  was 
not  always  considered  sacred  to  chaste  and  decent  speech^ 
and  the  uneasiness  of  that  rumbling  machine,  when  his  lord- 
ship's feet  have  been  tender  from  the  gout,  has  called  forth 
very  strong  exclamations  in  the  presence  of  the  mace  and 
seals.  Somie  of  his  friends  have  been  so  free  as  to  declare 
they  have  actually  seen  an  oath  on  his  lips  when  he  presided 
on  the  woolsack,  though  it  was  never  known  to  escape  further. 
One  occasion,  however,  was  marked  with  language  too  ex- 
pressive to  pass  unnoticed. 

**  The  speaker,  Onslow,  who  attends  with  the  most  scrupu- 
lous regard,  both  in  public  and  private,  to  the  dignity  of  his 
character,  was  complaining,  on  his  arrival  later  than  usual  at 
the  House  of  Commons,  on  some  day  of  important  business, 
that  he  had  been  stopped  in  Parliament  Street,  owing  to  the 
obstinacy  of  a  carman,  and  was  told  that  the  Lord  Chancellor 
had  experienced  a  considerable  delay  from  the  same  cause. 
*  Well,^  said  the  speaker  '  did  not  his  lordship  show  him  the 
mace,  and  strike  him  dumb  with  terror  V  *  No,'  it  was  re- 
plied, '  he  did  not ;  but  he  swore,  by  God,  that  if  he  had  been 
in  his  private  coach,  he  would  have  got  out  and  beat  the 
damned  rascal  to  a  jelly.'  *' 

In  the  year  1747,  Mr.  Henley  was  returned  to  parliament 
for  Bath,  of  which  city  he  had  been  previously  elected  re- 
corder. The  party  he  chose  to  join  as  a  member  of  the  house 
of  commons,  was  that  of  the  Prince  of  Wales,  at  that  time  a 
strong  and  numerous  body,  which  the  nearer  approach  of  its 
chief  towards  the  throne  was  certainly  not  likely  to  diminish. 
At  the  death  of  the  prince,  and  the  consequent  overthrow  of 
the  brilliant  hopes  in  which  all  his  adherents  had  indulged, 
Henley  was  not  among  the  venal  runagates  who  took  the  op- 
portunity of  deserting  the  sinking  cause.  He  remained  firm 
in  his  attachment  to  the  Leicester-house  party,  and  to  this 
conduct,  prejudicial  as  it  may  have  appeared  at  the  time  to 
his  own  interests,  there  can  be  no  doubt  that  he  eventually 
owed  his  preferment  and  his  honours ;  —  a  proof  that,  even  in 
times  when, a  Bubb  Doddington  could  play  the  game  of  cor- 
ruption till  he  shuffled  himself  into  a  peerage,  honesty  might 


446  Lifi  of'  Lord  NorthingiOfK  ' 

occasionally  turn  out  to  be  the  best  policy.  George  tbe 
Second^  indeed,  cbose  'to  feel  highly  di^please^  with  all  and 
singular  the  faithful  adherents  of  this  opposition;  but  for* 
tunately  these  royal  prejudices,  though  they  may  and  often 
do,  (as  the  subjects  of  George  the  Fourth  have  reason  to  know) 
usurp  temporary  sway  and  exercise  temporsiry  mischief,  are 
seldom  suffered  in  this  country  to  luxuriate  very  long  in  per- 
fect freedom  from  restraint.  The  resignation  of  the  Duke  of 
Newcastle  in  1756,  gave  occasion  to  a  very  signal  instance  of 
this.  The  same  corne't  of  horse  whom  Sir  Robert  Walpple 
had  been  so  anxious  to  muzzle^  and  who  had  rendered  himself 
so  obnoxious  to  the  king  by  opposition  to  all  the  court  mea- 
sures respecting  his  darling  Hanover,,  that  his  very  name  was 
odious  to  his  majesty,  this  very  man  was  now  by  the  course  of 
events  forced  upon  him  as  his  chief  minister.  After  swallow- 
ing this  bitter  draught,  it  was  a  comparatively  easy  matter  to 
comply  with  all  the  other  prescriptions  that  followed.  Ao« 
cordingly  Henley,  who  had  been  previously  named  both  solicitor 
and  attorney  general  to  the  son  of  the  deceased  Prince  ofWs^les, 
T^as  without  inuch  difficulty  installed  in  the  place  of  attorney 
general,  then  just  vacated  by  the  promotion  of  liOrd  Mansfield 
to  the  bench.  What  embarrassment  arose  as  to  the  disposal  of 
the  great  seal>  in  the  ensuing  spring,  and  how  Sir  Robert 
Henley  succeeded  to  the  custody  of  it»  may  be  found  briefly 
explained  in  the  life  of  Lord  Mansfield,  p.  70,  of  this  volume. 
Some  further  details  on  the  subject  are  given  in  the  work  bo" 
fore  us.  These  we  shall  now  insert  in  the  words  of  the  author : 
and  shall  finish  our  extracts  from  his  book  by  subjoining  one 
paragraph,  which  conveys  in  a  small  compass  a  piece  of  in^ 
formation  that  will  probably  be  new  to  many  of  our  readers. 
To  make  the  last  intelligible,  it  is  necessary  to  premise, 
that  Sir  Robert  Henley  remained  a  commoner  till  the  month 
of  March  1760,  when  he  was  created  Baron  Henley,  in  order 
that  he  might  preside,  as  lord  high  steward,  on  the  approach-* 
ing  trial  of  Earl  Ferrars. 

^^  Lord  Mansfield  having  been  found  inexorable  to  all  the 
entreaties  of  the  negotiators,  the  person  fixed  Upon  Was  the 
first  Lord  Commissioner,  Chief  Justice  Willes.  The  offer, 
however,  was  with  the  title  of  Lord  Keeper  only,  without  a 
peerage  or  a  retiring  piension.    This  proposal  he  thought  fit 
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to  decline,  in  hopes  of  more  honourable  and  advantageous 
terms. 

"  The  refusal  of  Willes,  however,  did  not  delay  the  course 
of  the  ministerial  arrangements,  which  drew  to  a  close  without 
even  a  repetition  of  the  offer.  He  was  a  sound  lawyer ;  and 
had  filled  the  post  of  attorney-general,  but  he  seems  never  to 
have  taken  an  active  part  in  politics,  and  he  was  not  at  this 
juncture  thought  of  sufficient  importance  to  receive  any 
higher  offer  for  his  services.  The  Duke  of  Newcastle  had  in 
the  course,  of  the  arrangements  pressed  upon  Mr.  Pitt,  as  the 
king's  personal  request,  that  Lord  Hardwicke  should  have  a 
seat  in  the  cabinet.  Mr.  Pitt  consented  on  certain  conditions ; 
and  hfi  then  urged  it  as  a  stipulation  which  had  been  made  on 
the  part  of  Leicester-house,  that  Sir  Robert  Henley  should 
have  the  seals  as  the  reward  of  his  long  and  faithful  adherence 
to  its  politics.  Though  he  w^s  personally  unacceptable  both 
to  the  king  and  the  Pelhams,  it  was  not  thought  fit  to  resist 
this  claim^  and  accordingly  the  vacant  office  was  conferred 
upon  hiip. 

'*  There  is  s^n  amusing  anecdote  respecting  this  transaction' 
current  in  the  profession,  sind  which  the  late  Lord  EUenbo- 
Fough  used  to  relate  with  his  charactefristic  humour.  Immedi- 
ately after  Willes  had  refused  the  seals,  Henley  called  upon  him 
at  his  villa,  and  found  him  walking  in  his  garden,  highly  indig- 
nant at  the  affront  which  he  considered  thath^had  received  in 
^n  offer  so  inadequate  to  his  pretensions.  After  entering  into 
some  detail  of  his  grievances,  he  concluded  by  asking  whether 
any  man  of  spirit  could,  under  such  circumstances,  have  taken 
the  seals ;  adding,  '  Would  you,  Mr.  Attorney,  have  done  so?* 
Henley  thus  appealed  to,  gravely  told  him  that  it  was  toq 
late  to  enter  into  such  a  discussion,  as  he  was  then  waiting 
upon  (lis  lordship  to  inform  him  that  he  had  actually  accepted 
them.  ' 

**  Lord  Waldegrave  states  in  his  memoirs,  that  Sir  Robert 
Henley  obtained  with  his  elevation  the  grant  of  a  retiring 
pension  and  a  reversion  of  a  tellership  of  the  exchequer.  This, 
however,  is  a  mistake :  he  accepted  the  seals  upon  the  same 
terms  only  on  which  Willes  had  refused  them — a  daring  step 
in  those  days,  before  the  legislature  had  provided  a  retiring 
pension  as  a  refuge  from  the  caprices  of  fortune  and  the  un- 
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certainty  of  party.  Whether  he  considered  that  his  private 
fortune  would  be  sufficient  for  his  wishes  in  case  he  were  to 
quit  office ;  or  had  determined  in  that  event,  like  Pemberton,^ 
to  return  to  his  practice  at  the  bar ;  or  whether,  as  is  most 
probable,  in  the  hurry  of  ambition,  and  amidst  the  calls  of 
party,  he  thought  little  of  the  future,  but  fixed  only  his  eyes 
on  the  splendid  prize  before  him,  it  is  now  impossible  to  de- 
termine. On  the  30th  of  June,  1767,  he  was  sworn  into  the 
office  of  Lord  Keeper  of  the  Great  Seal. 

*' Notwithstanding  his  elevation  to  the  peerage,  he 

still,  however,  continued  to  hold  the  great  seal,  with  the  title 
of  lord  keeper.  It  is  a  common  error,  and  one  which  even 
learned  members  of  the  profession  frequently  fall  into»  that 
the  designation  of  the  person  holding  the  great  seal  depends 
upon  his  rank;  and  that  if  a  commoner  in  that  situation,  he 
is  lord  keeper ;  if  a  peer,  lord  chancellor.  This,  however,  is 
entirely  erroneous,  as  the  style  of  the  officer  depends  upon  the 
title  with  which  the  king  is  pleased  to  deliver  to  him  the  great 
seal.  The  two  officers  are  by  act  of  parliament  of  precisely 
the  .^sarne  power,  dignity  and  station.*  Thus,  since  Henry 
VIII/s  time.  Sir  Thomas  Moore,  Sir  Richard  Rich,  Sir 
Thomas  Bromley,  Sir  Christopher  Hatton,  though  all  com- 
moners, were  lords  chancellors :  while  on  the  other  hand.  Lord 
Cov^try  and  Lord  Guilford ;  Goodrick,  Bishop  of  Ely ;  Gar- 
diner of  Winchester ;  Archbishop  Williams,  and  as  we  see  in 
the  present  instance.  Lord  Henley,  were  lords  keepers,  being 
peers  of  parliament.  However,  notwithstanding  the  statute, 
there  has,  in  fact,  always  been  a  tendency  to  consider  the 
office  of  lord  keeper  as  the  inferior  office,  there  being  many 
promotions,  like  Sir  Thomas  Audley,  Lord  EUesmere,  Lord 
Bacon,  Lord  Nottingham,  Lord  Somers,  Lord  Harcourt,  and 
this  of  Lord  Northington,  from  the  office  of  lord  keeper  to 
that  of  chancellor,  (generally  also  made  at  the  time  when  the 


>  Pemberton,  after  haviog  been  chief  justice,  first  of  the  King's  Bench  and  then 
of  the  Common  Pleat*  upon  being  displaced,  practised  for  many  years  at  the  bar. 

>  "  The  5  Eliz.  c.  18,  for  declaring  the  authority  of  the  lord  keeper  of  the  great 
seal  and  the  lord' chancellor  to  be  one,  enacts  and  declares  that  the  keeper  of  the 
great  seal  hath  always  had,  and  of  right  ought  to  have,  like  place,  autliority,  pre- 
eminence, jurisdictioD,  execution  of  laws,  &c.  as  the  Lord  Chancellor  of  En^and." 
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party  was  elevated  to  the  peerage,)  but  not  one  of  a  lord  chan- 
cellor becoming  lord  keeper.*' 

It  is  said,  the  dislike  of  the  king  had  prevented  the  lord 
keeper  from  obtaining  the  honours  of  the  peerage  sooner,  and 
would  have  withheld  them  from  him  altogether,  but  for  the 
accident  of  Earl  Ferrers'  trial.  The  title,  however,  once  ob- 
tained, very  shortly  merged  in  a  higher  dignity.  Creorge  the 
Third  succeeded  to  the  throne  the  same  year,  and  the  seal,  on 
being  given  up  to  the  new  king,  according  to  custom,  (16th 
January  1761)  was  returned  with  the  title  of  chancellor. 
Some  months  afterwards.  Lord  Henley  was  created  Earl  of 
Northington,  in  the  county  of  Southampton,  and  Viscount 
^enley.  In  the  same  year  also  he  was  appointed  lord  lieu- 
tenant of  the  county  of  Southampton.  He  resigned  the  great 
seal  to  Lord  Camden  in  1766,  retaining  the  place  of  the  pre- 
sident of  the  council,  which,  however,  ill  health  did  not  per- 
mit him  to  retain  quite  a  twelvemonth,  a  space  of  time  not 
long  enough  for  a  very  arduous  course  of  service,  but  suffi- 
ciently so  to  make  an  excuse  for  his  lordship's  drawing  out  of 
the  public  purse  an  additional  4000/.  a  year  by  way  of  pen- 
sion, for  which  sum  he  had  specially-  contracted  before  he 
quitted  the  woolsack.  He  had  also  secured  for  himself  the  re- 
version of  one  of  those  sinecures  which  abound'  in  the  dark 
nooks  and  recesses  of  legal  office,  but  which  we  confidently  ex- 
pect to  see  annihilated  so  soon  as  the  genius  of  reform,  having 
completed  his  mighty  work  in  and  about  St.  Stephen's  chapel, 
shall  have  time  to  look  round  him  in  the  neighbourhood  of 
Chancery  Lane  and  the  Temple. 

Lord  Northington  died  on  the  14th  of  January  1772,  leaving 
behind  him  six^  out  of  a  family  of  eight  children.  His  only 
surviving  son  dying  at  an  early  age  without  issue,  the  title  be- 
came extinct*  Of  his  five  daughters,  though  all  were  married, 
the  youngest  only  became  a  mother.  She  was  the  wife  of  Sir 
MortonEden,afterwar$ls  created  Lord  Henley ;  and  her  son,  who 
is  the  present  possessor  of  the  title,  is  heir  at  law  to  Lord  Chan- 
cellor Northington.  He  is  probably  better  known  to  our 
readers,  by  his  former  appellation,  the  Hon.  Robert  Henley 
Eden,  as  having  many  years  filled  the  station  of  a  master  in 
chancery,  and  as  the  editor  of  two  volumes  of  his  ancestor's 


45C^  Ij^  of  Lard  Northii^toih 

deciaioaa  in  the  court  of  ehancelry,  eompilecU  as  he  ioforma  us, 
from  copioils  manuscript  notes  fhuod  among  his  papers  after 
his  deceaie^  a^^  ¥Fell  as  from  the  collections  of  Sir  Thomas  Se- 
well.  Baron  Perryn,  Serjt  Hill;  Mr-.  Hargrave,  Mr.  Coxe, 
and  other  eminent  lawyers  of  the  same  period.  Lord  Henley 
is  also  the  author  of  the  work  commonly  quoted  as  **  Eden's 
Bankrupt  Laws/'  and  was  employed  we  believe  to  draw  up 
the  last  Bankrupt  Act.  Of  hit  last  work,  the  one  at  present 
under  our  consideration,  we  have  only  to  add  to  what  we  have 
already  said,  that  it  is  written  in  a  pleasing  and  unambitious 
tone,  though  not  altogether  iu  the  style  that  we  should  have 
i^}(pected  from  a  practised  pen,  had  that  pen  b^en  e^cercised 
on  subjecta  better  calculated  to  induce  much  atudy  of  th^ 
graces  of  compositioQ.  The  author  has  avoided  with  tolerable 
success  the  partiality  with  which  most  biographers  are  charge^; 
able,  and  which  his  relajbiousbip  to  the  biographee  might  have 
rendered  more  excusable  in  him  than  in  a  stranger.  If  we  have 
any  thing  to  reproach  him  with  on  this  seore*  it  is  with  the 
sin  of  ou^ission,  rather  than  of  commission.  He  appears 
anxious  to  tell  the  tr^th  and  nothing  bat  the  truth,  but  we 
much  doubt  whether  he  has  told  the  whole  truth.  We  think 
the  two  pa^sag^  ffo  have  cited  ftom  Bishop  Newton,  and 
from  the  lives  of  en^inent  lawyers,  justify  us  in  entertaining 
thi^  au^pioion.  Of  Lord  Nortfiington's  character  and  merita  aa 
^  jndge,  however,  it  is  but  fair  to  say,  his  grandson  has  ia 
pi\r  j^dginent  fornied  a  very  just  and  candid  estimate,  dis- 
claiming for  him  any  thing  lik^  competition  with  the  Halea^ 
the  Holts,  the  Somers',  the  Hargraves,  and  the  Mansfields,  but 
at  the  same  time,  insisting  upon  his  right  to  rank  high  among 
eminent  judges  of  the  second  order^  Perhaps  the  disadvantage 
of  his  being  called  upon  to  preside  in  the  court  of  chancery 
immediately  after  Lore)  Hargmve,  and  his  being  superseded 
by  Lord  Caniden,  may  have  cans^d  his  merits  to  be  rated 
in  his  own  time  below  their  real  value.  This  injustice,  if  it 
ever  was  committed,  is  likely  to  be  so  no  longer,  since  the 
publication  of  his  decisions,  which  are  now  often  quoted,  and 
always  looked  upon  as  good  authority.  Only  six  of  his  de* 
crees  have  been  reversed  upon  appeal,  and  of  these  reversals 
one  is  said  by  Lord  Henley  to  be  certainly  erroneous,  two  of 
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doubtful  corr^tiM«a.  We  caanol  conokidQ  tlii&  accovint  of 
bim  b^ter  tb^  by  repeatiQg  wbat^  we  are  assured,  baa  often 
been  md,  by  iord  Eldom  '^  that  ba  waa  a  great  kwyer,  and 
very  fina  in  delivenog  bia  QpimonJ' 


ART.  XIII.— REPORT  OF  THE  ECCLESIASTICAL  COMMISSION. 

The  only  Report  that  has  yet  been  made  by  the  Ecclesiastic 
cal  Comminsion  ia  the  following ;  printed,  we  believe,  in  ita 
present  shape,  at  the  express  desire  of  the  Chancellor.  We 
postpone  the  disquaston  of  the  reeommendation  eontained  in 
it,  until  we  have  the  evidence  before  us.  We  cannot,  how- 
ever, bqt  express  our  regret,  that  a  document  a^thenticated 
by  the  signature  of  so  many  Right  Reverend  Divines,  should 
have  been  so  carelessly  drawn  up.  Without  being  positively 
ungrammatical  in  more  than  one  or  two  places,  the  Report  will 
strike  every  one  as  loosely  and  clumsily  expressed* 

Special  Report  on  the  JwnuHction  of  the  Delegates. 

To  the  King'§  Most  B9«eU#iit  Majesty  in  His  High  Court  of 

Cbaneery. 
Your  Majesty,  having  been  pleased  to  issue  a  cxmimiasion 
under  the  Gr^at  S^al,  aatbortsing  and  directing  the  oommiB^ 
sioners  therein  napoed  to  mt^ke  a  diligent  and  full  inquiry  tMta 
the  €wr9^  of  proceeding  in  mitt  and  oth^  matten  instituted  ar 
carried  m  in  the  Hcclesiastioai  Conrtt  of  England  and  Wateey 
from  thefir^t  process  and  conmencement  to  the  termination  there- 
of,  and  into  the  procmf  practice,  pleading  and  other  iAtngs  con^ 
nected  therewith;  and  to  inqtdrt  whether  any  and  what  parte 
thereof  may  be  comeni^ly  and  ben^idally  discomtinued  or  al^ 
tered,  and  what  (if  any)  alterations  may  be  ben^cicdly.  made 
therein;  and  how  the  same  m/Oy  be  best  carried  into  effect  i  atid 
further,  to,  inquire  into  the  jurisdiction  ^*  such  courtSf  and^uAe^ 
ther  such  jurisdiction  may,  in  any  and  what  respects,  and  in  any 
and  what  cases,  be  conveniently  and  beneficially  taken  away  or 
altered  ;-^ 
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We,  Your  Majesty's  commissioners,  whose  hands  and  seals 
are  hereunto  set,  do  humbly  certify  to  Your  Majesty,  that,  in 
obedience  to  Your  Majesty's  commands,  we  have  proceeded 
to  inquire  into  and  consider  the  several  subjects  embraced  by 
Your  Majesty's  commission.  And  having  been  required,  by 
a  communication  from  the  Lord  Chancellor,  under  the  date  of 
the  12th  January  instant,  to  report  specially  and  immediately 
''  on  the  jurisdiction  of  the  Court  of  Delegates,  and  the  ex- 
*'  pediency  of  tranferring  that  jurisdiction  to  the  Privy  Coun- 

We  beg  leave,  in^the  first  place,  to  submit  to  Your  Majesty 
the  opinion  which  we  have  before  communicated  to  the  Lord 
Chancellor  upon  the  subject,  in  answer  to  a  question  then 
proposed  to  us ;  viz.  ''  that  it  would  be  expedient  to  abolish 
*^  the  jurisdiction  hitherto  exercised  by  Judges  Delegate,  and 
*'  to  transfer  the  right  of  hearing  appeals  to  the  Privy  Coun- 
'*  cil :  provided  that,  in  order  to  render  that  tribunal  efficient 
''  for  such  purpose,  a  sufficient  number  of  days  for  the  sitting 
''  of  the  Privy  Council  be  fixed,  and  some  arrangement  made 
''  for  the  attendance  of  privy  counsellors  conversant  with  legal 
^^  principles ;  and  further,  that  the  present  proceedings  for  a 
"  commission  of  review  ought  to  be  abolished." 

Such  being  the  opinion  which  we  have  formed,  we  propose 
to  confine  our  present  Report  to  the  statement  of  the  several 
grounds  and  reasons  upon  which  it  rests. 

The  fcMrmation  of  the  Court  of  Delegates,  as  a  Court  of 
ultimate  appeal  in  ecclesiastical  causes,  under  the  statute 
passed  in  the  25th  year  of  King  Henry  the  Eighth,  in  lieu  of 
the  ancient  form  of  appeal  to  Rome,  may  be  well  suited  to 
^effect  the  object  of  keeping  the  administration  of  the  ecclesi- 
astical laws  in  due  observance  of  the  common  law  of  the 
realm :— But  it  presents  anomalies,  which  have  been  pointed 
out  by  all  the  witnesses  who  have  been  examined  by  us  on  this 
bead  of  inquiry,  and  which  appear  to  have  been  always  con- 
sidered as  defects,  and  were  made  the  subject  of  representa- 
tion to  the  Crown  in  petitions,^  for  their  amendment,  in  the 
reign  of  Charles  the. Second,  though  without  effect. 

'  The  suggestion  then  proposed  was»  tbat  certain  Civilians  might  be  appointed* 
with  salaries,  to  act  with  the  Judges  of  cke  Common  Law.  See  Sir  L.  Jenkins's 
Life,  vol.  ii«  p.  695« 
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The  Court  is  constituted  for  each  separate  case,  by  com- 
mission under  the  Great  Seal,  to  certain  persons  delegated 
thereby  to  hear  and  determine  the  particular  cause.  In  ordi- 
nary cases,  the  delegates  are  three  puisne  judges,  one  from 
each  court  of  common  law^  and  three  or  more  civilians ;  but 
in  special  cases,  a  fuller  commission  is  sometimes  issued^  con- 
sisting of  spiritual  and  temporal  peers,  judges  of  the  common 
law,  and  civilians,  usually  three  of  each  description. 

In  case  of  the  Court  being  equally- divided,  or  no  common- 
law  judge  forming  part  of  the  majority,  a  commission  of  ad- 
juncts issues,  appointing  additional  judges  of  the.  same  de- 
scription. 

The  decision  of  the  Court  of  Delegates  is.  final,  no  further 
appeal  lying  as  matter  of  right ;  but  a  petition  may  be  prer 
sen  ted  to  Your  Majesty  in  Council,  for  a.  commission  of  re- 
view. This  petition  is  referred  to  the  Lord  Chancellor,  who, 
after  hearing  counsel  on  both  sides,  advises  Your  Majesty 
thereon. 

On  this  description  of  the  constitution  of  the  Court  of  De-i 
legates,  we  feel  bound  to  observe,  that  a  special  commission 
being  required  in  each  case,  some  additional  expense  and  de-» 
lay  are  thereby  incurred.  The  judges  in  each  case  being  dif- 
ferenty  the  uniformity  of  decision  is  not  so  well  preserved ;  and 
it  not  being  the  practice  of  the  Court  to  deliver  or  explain  the 
grounds  of  its  judgments,  the  principles,  on  which  they  are 
founded  are  not  sufficiently  ascertained. 

With  respect  to  the  common-law  judges,  notwithstanding 
their  great  learning  and  experience  in  the  law  of  their  own 
courts,  and  the  great  attention  and  diligence  with  which  they 
have  always  discharged  their  duties,  they  must  occasionally, 
perhaps  not  unfrequently,  rqly  for  the  law  of  the  Ecclesias- 
tical Court  on  the  civilian  condelegates ;  who,  in  consequence 
of  the  principal  advocates  being  chiefly  engaged  as  counsel, 
are  often  junior  advocates,  and  are  thus  frequently  appointed 
to  act  as  judges  of  appeal  before  they  have  had  any  conside- 
rable practice  or  experience  in  their  profession. 

The  system  of  appointing  advocates  to  act  as  judges  is  lia- 
ble, perhaps,  to  a  still  more  general  objection  in  principle ; 
namely,  that  being  advocates,  their  opinions  and  judgment 
upon  the  case  before  th^m  may  be  in  some  degree  biassed,  how- 
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€iT3er  ttdintentiaiially,  by  the  bearing  which  the  decieioft  may 
hare  upon  similar  causes  in  which  they  may  be  then  engaged 
^as  counseL  The  divtMon  of  opinion  of  a  court  so  Constituted 
being  known/becomes  a  ground  of  dissatigfaction  to  snitoftt, 
tod  encourages^  applications  for  Comnnssions  of  review.  Com^ 
missicms  of  adjuncts,  if  necessary;  and  commissions  of  review, 
if  granted)  are  attended  with  the  expenses  and  delay  of  rehear- 
ing, and  must  be  productive  of  great  inconvenience. 
-  Tfaet%  being  no  permanent  cduH,  but  e^ch  cbmmission  being 
limited  to  the  particular  case,  no  general  orders  and  regular 
-^A&OR  can  be  made  for  expediting  the  course  of  proceeding,  or 
establishing  rules  of  practice. 

'  These  reasotis)  which  may  possibly  b6  further  elucidated  in 
•our  Qeneral  Report,  by  considerations  girbwing  btit  of  the  mat- 
ters there  to  be  discussed,  have  induced  us  to  think  that  the 
constitution  of  such  a  court  is  essentiafly  defective:  and  though 
we  might  have  found  difficulty  in  proposing  an  unobjectionable 
substitute,  if  our  attention  had  not  been  directed  to  the  expe-- 
diency  of  removing  that  jurisdiction  to  the  l*rivy  Council^  we 
have  no  hesitation  in  assenting  to  that  proposition,  subject  to 
the  adoption  of  suidi  suitable  regulations  and  provisions  as  we 
have  before  suggested  iuft  tiendertng  that  tribunal  efficiient  For 
tocfa  purpose. 

It  appears  to  ns,  that  an  appeal  to  the  Privy  Coancil  would 
not  be  attended  with  the  <^jections  and  inconveniences  above 
enumerated. 

The  Privy  Council,  being  composed  of  lords  spiritual  and 
temporal,  the  judges  in  equity,  the  chiefs  of  the  common-law 
courts,  the  judges  of  the  civil-law  courts,  and  other  persons  of 
legal  education  and  habits,  who  have  filled  judicial  situations, 
seems  to  comprise  the  materialis  of  a  most  perfect  tribunal  for 
deciding  Ae  appeals  in  question  ;  and  although  it  would  be 
premature  at  the  present  moment  to  lay  down  any  certain  or 
inflexible  rule,  by  which  the  coniititution  of  such  court  should 
be  governed  in  the  appointinent  of  its  members,  yet  it  may 
well  be  observed,  that  the  union  in  one  court  of  appeal,  of  a 
judge  in  a  court  of  ^nity,  a  judge  of  one  of  the  courts  of 
common  law,  and  a  judge  of  one  of  the  courts  of  civil  law, 
^ilst  it  fellows  the  principle  on  which  the  present  Court  of 
Del^atea  is  constituted,  avoids,  at  the  same  time,  many  of  the 
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inconveniencies  abore  pointed  out^  aad  bnngs  with  it  the  pro*- 

mise  of  inany  advantages  pecuUecr  to  itself. 

It  is  further  to  be  observed,  that  this  tribunal  is  always  in 
existence,  and  does  not  require  a  special,  commission  in  each 
case,  but  only  a  general  authority^  similar  to  that  given.for  the 
hearing  of  appeals  in  prize  causes. 

It  ift  usual  at  the  Privy  Council  for  the  presiding  law  lord 
to  deliver  the  grounds  of  the  judgment;  which,  being  thus 
known  and  reported,  tend  to  settle  principles^  and  to  establish 
uniformity  of  decision. 

The  necessity  of  applying  for  commissions  of  adjuncts,  or  of 
review,  would  no  longer  exist;  as  any  doubt  felt  by  the  Court 
might  either  be  removed  by  conferring  with  other  members  of 
the  Board,  not  pres^it  at  the  hearing,  or,  at  die  utmost,  by  a 
rehearing. 

No  new.  arrangement  of  registrars,  or  other  officers,  would 
be  necessary:  the  appeala  would  be  prosecuted  in  the  same 
manner  as  prize  appeals.  The  registry  of  the  delegates  and  of 
prize  appeals  is  already  one  and  the  same ;  and  the  subordi- 
nate proceedings,  preparatoiy  to  the  hearing,  would  be  con- 
ducted by  surrogates,  as  in  prize  appeals. 

The  exercise  of  this  jurisdiction  by  the  Privy  Council  would 
be  no  anomaly,  for  in  testamentary  and  other  ecclesiastical 
matters  arising  in  the  Colonies,  the  ultimate  appeal  is  to  Your 
Majesty  in  Council. 

The  number  of  appeals  is  not  likely  to  be  onerous,  since  the 
whole  number  from  both  the  provinces  to  the  delegates,  for  the 
last  thirty  years  have  been  only  ninety-five,  which  gives  an 
average  of  little  more  than  three  in  the  year ;  and  although, 
from  the  great  increase  of  personal  property,  the  number,  of 
late  years,  has  rather  increased,  yet,  taking  the  average  of  the 
last  ten  years,  they  do  not  quite  amount  to  four  in  the  year ; 
while,  from  the  greater  expedition  in  the  hearing,  and  more 
uniformity  in  decision,  it  may  be  hoped  that  the  number  would 
rather  be  diminished  than  increased :  more  especially  if,  by 
regulations  which  might  be  found  expedient,  checks  could  be 
given  to  appeals  from  "  grievances"  in  "  intermediate  steps  in 
the  cause,"  and  still  more  so,  if  decisions  upon  questions  of 
fact  should  be  rendered  more  satisfactory  and  conclusive,  most 
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appeals  being  rather  upon  the  facts  of  the  case,  than  upon  any 
point  of  law. 

The  Court  of  Privy  Council  being  always  in  existence,  would 
have  the  power  of  making  orders  and  regulations  for  expediting 
causes,  and  for  correcting  any  inconveniences  in  the  course  of 
proceedings  and  of  practice. 

We  humbly  submit  this  our  Special  Report  on  the  Juris- 
diction of  the  Delegates  to  Your  Majesty's  royal  con- 
sideration. 

(Signed) 

W.  Cantuar.  John  Nicholl.. 

C.  J.  London.  Christb.  Robinson. 

W.  DuNELM.  Herbert  Jenner. 

W.  St.  Asaph,  C.  E.  Carrington. 

Tenterdek.  Stephen  Lushington. 

N.  C.  TiNDAL.  R.  Cutler  Fergusson. 

Alexander. 

Dated  this  25th  day  of  January  1831. 


DIGEST   OF   CASES. 


COMMON  LAW. 


[Comprising  1  Baraewall  &  Adolphus,  Part  2  ;  7  Bingham,  Part  3  ;  1  Crompton 
&  Jervis,  Part  3 ;  2  Dow  &  Clark,  Parti;  4  Manning  &  Ryland,  Part  2; 
3  Moore  &  Payne,  Parts  3  £c  4 ;  1  Moody  &  Malkin,  Part  4 ;  and  4  Carrington 
&  Payne,  Part  3,] 


ABATEMENT,  PLEA  IN.    See  Partnership,  I ;  Pra<;tice,  8. 

ACCOUNT  STATED. 

The  amount  of  an  I.  O.  U.  may  be  recovered  on  an  account  stated. — 
Payne  y.  Jenkins,  4  C.  &  P.  324. 

ACTION  ON  THE  CASE. 

A  party  who  [ia  bitten  by  a  dog,  in  consequence  of  being  on  the 
owner's  land  without  a  justifiable  cause,  or  of  his  own  negligence  with 
knowledge  of  the  danger,  can  maintain  no  action  for  the  injury.  But 
if  he  had  no  knowledge  of  the  danger,  and  was  not  otherwise  in 
fault,  he  may  recover,  although  the  owner  has  attempted  to  give 
notice.  It  is  therefore  no  defence  to  his  action,  that  the  owner  put 
up  a  printed  notice,  if  the  plaintiff  could  not  read. — Sarch  v.  Black- 
hum,  IM.&M.  505. 

And  see  Banker  ;  Witness,  4. 

AFFIDAVIT. 

1.  The  12  Geo.  1.  c.  29.  s.  2,  enacted,  that  where  process  issued  out  of 
an  inferior  court,  the  cause  of  action  amounting  to  40s.,  affidavit 
should  be  made  of  such  cause  of  action  before  the  officer  issuing  such 
process,  or  his  deputy.  The  prothonotary  of  the  palace  court  appointed 
H.  his  deputy,  but,  it  being  impossible  for  one  deputy  to  discharge 
the  duties  of  the  office,  gave  H.  authority  to  employ  proper  persons 
for  that  purpose.  H.  accordingly  employed  6.,  who  was  not  in  any 
way  known  to  the  prothonotary :  Held,  that  6.  was  not  a  deputy 
to  take  affidavits  within  the  statute.  —  Hughes  v.  Jones,  I  B.  & 
Adol.  389. 

2.  Affidavit  to  hold  to  bail,  in  action  by  indorsee  of  a  bill  against 
drawer,  must  allege  de&ult  in  the  acceptor.-^  Buckwarth  v.  J^evy, 
7Bing.251. 

VOL,  V,.  H  H 
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AGREMENT. 

The  defendant  employed  the  plaintiff,  a  surreyor,  to  negotiate  the  sale 
of  her  interest  in  certain  premises  to  the  commissioners  under  the 
Charing  Cross  Improvement  Acts,  and  agreed  to  ps^  him  2  per  cent, 
on  the  sum  obtained  for  them.  They  were  charged  with  an  annuity, 
of  which  the  defendant  did  not  apprise  the  plaintiff.  A  jury  having 
^warded  the  defendant  4000/.  for  the  premises,  but  she  having  re- 
fused  to  ohtain  the  concurrence  of  the  annuitant  in  the  conveyance, 
the  money  was  paid  into  the  Bank,  whence  it  was  to  be  obtained  by 
the  parties  entitled,  by  application  to  the  court  of  Exchequer ;  but  the 
defendant  had  received  none  of  it :  Held,  that  the  plaintiff  could  not 
recover  the  commission  of  2  per  cent. — Bull  v.  Price,  7  Bing.  237. 

And  see  Res^traint  op  Trade. 

ARREST. 

One  foreigner  may  arrest  another  in  England  for  a  debt  which  accrued 
while  both  were  resident  in  a  foreign  country,  though  the  law  of  that 
country  do  not  allow  arrest  for  debt.  For  though  the  contract  is  to 
be  interpreted  according  to  the  law  of  the  country  where  it  was  made, 
the  remedy  must  be  pursued  accordlttg  to  the  liaw  here,  the  paxtiss 
being  resident  here.  —  De  la  Vega  v.  Vianna,  I  B.  &  Adol.  284. 
(aiBrming  the  opinion  of  Heath  J.  against  Eyre  C.  J.  and  Rooke  J. 
in  Melan  v.  Diike  de  Fitzjames,  1  B.  &  P.  139.) 

And  see  Trespass. 

ASSUMPSIT  —  CONSIDERATION. 

An  undertaking  to  pay  the  plaintiff's  attorney  in  an  action  still  pending^' 
his  costs,  in  consideration  that  the  plaintiff  will,  with  the  attorney's 
consent,  authorize  the  defendant  in  the  action  to  pay  over  the  debt 
sued  for  to  a-  credttor  of  the  j^ntiff,  19  not  binding ;  for  ^lere  is  no 
>  sufficient  eonsideFation  moving  from-  the  attorney .-^I'jty/or  v.  Wat^ 
Mn$4Mv£&R.2d9. 

ATTORNEY. 

1.  An  attorney,  who  has  beend  isqualified  from  practising  by  omittiDg  to 
take  out  his  certificate,  may  maintain  an  action  fbr  business  done 
after  he  obtained  a  rule  of  court  for  his  re-admissiott,  but  before 
he  had  it  entered  at  tlio  maater's  oMse^-^Certny,  Shmrpe^  I  BL  & 
Adol.  386. 

2.  Charges  by  aaattovney  for  attendisig  a«d  advising  a  party  in  a  suit 
brought  against  him,  are  fees  at  law  within  the  2  Geo.  %  c.  2^  a..23. 
and  taxable.    ( Aldersoa  i.  ^kA*)'^8mitk  v.  Taylor y  7  Bing^  269. 

3»  A  elerk  is  coutt  in  the  Exch/equer,  by  suing  together  with  a  person 
not  entililed  to  Exehequet  privUege,  by  M|n<M  of  privilege^  an  attoniey 
oC  K.  B.y  does,  not  lose  his  privilege,  and  i»  not  tiierefore  anbject  to 
the  opejatil^n.  of  the  Londoft  Court  of  Bequegts.  Act. — EVdns  ▼. 
Harding f  1  C.  &  J.  345. 

4.  An  attoniey  of  K*  B.  suivg  by  bill  another  attorney  of.  the  same 
court,,  Iqsw  his  privilege,  and  m  subject  to  the  opeta^Jdon  of  the 
London  Court  of  Requests  Act. — Bum  v.  Patmore,  1  C..&  J.346^n. 
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5.  Semhie,  that  an  attorney,  n<rt  of  the  court  of  Sxchequer,  btil  prac-> 
tising  in  that  coart  through  the  islerTMitioii  of  a  clerk,  in  court,  is 
subject  to  the  sumBmry  juriadiction  of  tiie  court:  and  that  they  will 
exercise  it  to  compel  him  to  perform  an  undBrtaking  entered  into  by 
him,  though  it  is  Void  by  the  statute  of  firands,  and  no  action  can  be 

*  brought  upon  it.—-  Evans  v.  Duneomhe,  t  C.  &  J.  »72.    Hvd$on  v. 
'  HmuUjf,  ib.  373.  n.  The  court  of  K.  B.  will  enforce  such  an  undertak- 
ing' against  an  attorney  of  that  court.— i»  re  Greaves,  ib.  374,  n. 

6.  An  action  cannot  be  maintained  by  one  attorney  against  another  for 
professional  business,  without  delivering  a  signed  bill  pursuant  to 
3  J.  1.  c.  7.  s.  I.  But  items  for  money  lent  may  be  separated  from 
the  items  for  business,  and  recoyered. — Hewing  v.  Wilton,  1  M.&M. 
629;  4C.&P.318. 

7.  An  attorney  who  has  given  notice  that  he  will  not  go  on  with  a  cause 
unless  furnished  with  funds,  has  a  right  to  desist,  and  may  recover  for 
the  business  done  up  to  that  time. — Rowson  v.  Earle,  1  M.  &  M.  538. 

And  see  Law  Agent. 

BANKER. 

A  banker  is  bound  by  law  to  pay  his  customer's  cheque  within  a  reason- 
able time  after  he  has  received  safficient  funds  to  the  customer's  ac- 
count ;  and  if  he  fail  to  do  so,  the  customer  may  recover  aemioal 
damages  against  him  in  an  action  of  tort,  (being  substantially  founded 
in  a  contract)  without  proving  any  actual  damage.  —  Mairxetti  v. 
Williams,  1  B.  &  Adol.  415. 

BANKRUPTCY. 

i.  A  party  is.  entitled  to  set  off  notes  of  bankers  taken  by  him  after  he 
knew  tiiey  had  stepped  payment,  but  before  he  knew  any  of  the 
partners  had  committed  an  aet  of  bankruptcy :  but  not  notes  taken  by 
him  alter  he  knew  that  some  of  the  partners  constituting  the  banking 
firm  had  committed  acts  of  hankri^cy.  —  Dickson  v.  CasSf  1  B.& 
▲doL  348. 

^.  ■  The  sherifF  seised  goods  under  a/S./a*,  and  m*de  a  bill  of  sale  of  them 
to  the  execution  creditor,  after  notice  fliad  a  docket  wa»  struck  against 
the  defendant.  The  creditor  sold  them  to  A.  who  was  afterwards 
appointed  one  of  the  assignees  under  the  commission.  Part  of  the 
goods  remained  on  the  bankrupt's  premises  from  the  time  of  the 
execution ;  the  remainder  were  removed  to  a  place  of  safe  custody 
before  the  sale  to  A.:  Held»  that  the  assignees  were  entitled  to 
recover  in  trover  against  the  sheriff  the  full  value-  of  the  goods. — 
VoMghan  V.  Wilhinsy  1  B.  &  Adol.  370. 

a.  To  jnstify  a  commitment  by  commissioners  of  bankrupt  for  not 
answering  lawful  questions,  &c.  it  is  sufficient  that  the  examinations, 
on  being  looked  at  by  the  court,  shew  the  questions  to  have  beem 
lawfiil ;  it  is  not  necessary  for  the  committment  to  aver  that  they  were 
so. — E^  parte  Harrison^  1  B.  &  AdoL  410. 

H  H  2 
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4.  Where  a  warrant  of  attorney  is  giyen  to  secure  payment  on  a  bond 
to  a  party  who  afterwards  becomes  bankrupt,  he  is  the  person  to  enter 
up  judgment  upon  it^  though  after  his  bankruptcy ;  and  in  so  doing, 
and  in  suing  upon  the  judgment,  is  to  be  considered  as  a  trustee 
for  the  creditors.— 'Crtttnneff  v.  Carroll^  1  B.  &  Adol.  459. 

5.  In  trover  by  assignees  of  a  bankrupt,  an  admission  by  the  defendant's 
attorney,  that  the  party  had  been  duly  declared  bankrupt,  dispennes 
with  the  necessity  of  producing  the  proceedings  to  show  the  act  of 
bankruptcy,  unless  notice  be  given  to  dispute  it. — P erring  v.  Tucker, 
3  M,  &  P.  667. 

6.  Assignees  of  a  bankn\pt  cannot  recover  in  trover  goods  delivered  on 
a  transaction  which  the  bankrupt  himself  could  not  impeach,  unless 
they  were  delivered  after  an  act  of  bankruptcy  subsequent  to  the  ac- 
cruing of  the  petitioning  creditor's  debt. — Ward  v.  Clarke y  1  M.  & 
M.  497. 

7.  A  certificate  obtained  after  6  Geo.  4.  c.  36,  on  a  commission  issued 
before  that  statute,  is  proved  by  the  production  of  the  certificate, 
duly  allowed,    [see  s.  126.]     Taylor  v.  Welrford,  1  M.  &  M.  603. 

8.  Where  goods  taken  in  execution  are  discharged  by  payment  of  the 
sum  to  be  levied  by  a  creditor  of  the  defendant,  after  a  docket  struck 
against  him,  the  assignees  subsequently  chosen  cannot,  by  repaying 
the  DEioney  to  the  creditor,  sue  the  sheriff  for  money  had  and  re- 
ceived,— Buekcr  v.  Booth,  I  M.  &  M.  618. 

9.  A  sale  of  goods  at  such  a  price  and  under  such  circumstances  that 
the  buyer  must  reasonably  know  that  the  trader  is  selling  to  raise 
money  in  fraud  of  his  creditors,  is  an  act  of  bankruptcy  ;  and  the 
assignees  may  recover  the  value  of  the  goods  in  trover  from  the 
buyer.— CooA  V.  Caldeeott,  I  M.  &  M.  622:  4 C.&  P.  316. 

10.  A  commission  of  bankruptcy  may  be  supported  on  a  petitioning 
creditor's  debt  on  a  balance  of  accounts  which  continue  mnning  up  to 
the  time  of  the  commission,  and  always  against  the  bankrupt,  to  the 
amount  of  100/.,  although  between  the  act  of  bankruptcy  and  the 
commission,  payments  have  been  made  by  him  to  a  greater  amount 
than  the  particular  balance  due  at  the  time  of  the  act  of  bankruptcy. — 
Shaw  V.  Harvey,  I  M.  &  M .  626. 

BILL  OF  EXCHANGE. 

1.  A.  accepts  a  bill  for  the  accommodation  of  B.,  who  deposits  it  with  C. 
as  a  security  for  goods  sold  :  B.  afterwards  pays  for  the  goods,  and 
demands  the  bill,  but  C.  having  other  claims  on  B.  refuses  to  restore 
it,  and  indorses  it  for  value  to  a  party  who  sues  on  it  and  recovers 
against  A. :  Held,  that  under  these  circumstances,  A.  may  recover 
against  C,  in  an  action  for  money  paid,  the  amount  of  the  bill,  but  not 
the  costs  of  the  former  action. —  Bleaden  y,  Charles,  7  Bing.  246. — 
See  also  Roach  v.  Thompson,  1  M.  &  M.  487. 

2.  Defendant  accepted  a  bill  drawn  on  him  by  one  of  two  partners  in  his 
own  name  only,  for  a  debt  due  to  the  partnership :  Held,  that  he 
was  liable  to  an  indorsee ;  for  that  the  acceptance  would  have  been  an 


Ctmanon  Laiv,  461 

«imwer  to  an  action  by  the  partnership  for  their  debt,  until  the  bill 
was  due  and  dishonoured. — TomUru  v.  Lawrence^.S  M.  &  P.  565. 
And  see  Affidavit,  2. 

BOND. 

A  mortgage  bond  was  given  by  the  mortgagor  and  two  sureties  to  the 
mortgagee,  which  recited  that  the  mortgagor  was  seised  in  tail  of 
certain  premises,  and  was  conditioned  for  sufierlng  a  recoyery  thereof, 
so  as  that  by  virtue  thereof  and  of  a  release  to  make  a  tenant  to  the 
precipe  (which  was  also  recited)  a  fee  should  be  Tested  in  the  mort- 
gagee. To  an  action  on  the  bond,  the  defendant  pleaded  that  the 
recovery  was  suffered  modo  et  formA,  &c.  and  that  under  and  by 
virtue  of  the  recovery  and  of  the  lease  and  release,  the  premises 
vested  in  the  mortgagee  in  fee,  according  to  the  true  intent  andmean* 
ing  of  the  release.  The  recovery  was  duly  suffered,  but  in  fact  the 
mortgagor  had  only  an  estate  for  life:  Held,  that  the  bond  was  for- 
feited, and  the  plaintiff  was  entitled  to  }\id^pneni,-^ Edwards  y. 
Bronm,  1  C.  &  J.  307. 

And  see  Stamp,  1. 

BRIDGE. 

The  road  to  a  bridge  passed  through  low  meadow  ground  liable  to  be 
flooded  by  a  river,  and  formed  a  causeway  through  which  arched 
culverts  were  made  for  the  passage  of  the  flood  water,  and  which  by 
giving  vent  to  it  protected  the  bridge  :  Held,  that  the  county  were 
not  bound  to  repair  these  arches,  being  more  than  three  hundred  feet 
from  the  main  bridge ;  for  that  they  are  bound  to  repair  only  bridges 
erected  over  water  falling  within  the  description  of  flumen  vel  cursus 
aqtUBy  that  is,  flowing  in  a  channel  between  banks  more  or  less  de- 
fined, although  the  channel  may  be  occasionally  dry. —  Rex  v.  In* 
habitants  of  Oxfordshire,  1  B.  &  Adol.  289. 

CERTIORARI. 

The  42  Geo.  3.  c.  73  imposed  certain  penalties  on  working  children 
more  than  a  certain  number  of  hours  in  cotton  factories ;  and  no 
certiorari  was  allowed.  The  6  Geo.  4.  c.  63  increased  the  penalties, 
extended  them  to  foremen,  and  further  limited  the  hours  of  work  on 
Saturdays :  and  provided,  that  all  the  provisions,  exemptions,  penal- 
ties, payments,  remedies,  matters,  and  things,  contained  in  the  former 
act,  except  such  as  were  thereby  varied,  should  be  as  good  and  valid 
for  carrying  that  act  into  execution,  as  if  re-enacted.  On  a  convic- 
tion of  a  foreman  for  working  children  on  a  Saturday  contrary  to 
the  latter  act :  Held,  that  the  clause  in  the  former  act  taking  away 
the  certiorari,  was,  as  a  provision  of  that  act,  incorporated  into  the 
latter,— Rex  v.  Fell,  1  B.  &  Adol.  280. 

CHAMPERTY. 

An  agreement  to  communicate  information  to  a  party  which  shall  enable 
him  to  recover  a  sum  of  money  by  action,  and  to  exert  influence  for 
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pToctiTiiig  evidence  to  snbsltftiate  the  •clftim,  iiieoiiflid«ra€oii^'fe- 
ceirhig  an  eiglitfaof  the  vatm  TeeoTered^is  illegBl«Ad¥oid.— sJS^iiley  v. 
Jones,  7  Bing.  309. 

CLERGY. 

A  clergyman  arrested  on  ida  way  lo  the  altar  is  entiHed  to  Be  ^is^ 

charged. — Goddard  y.  HtarriSy  7  Bing.  820.  [See  9G«o.  4.  c.31.  8.^3. 

which  makes  sruch  an  arrest  an  indictable  offence.] 

CONFESSION. 

A  statement  made  by  a  party  charged  with  administering  poison  with 
intent  to  murder,  to  a  surgeon,  after  he  had  said  to  her,  "you  are 
under  suspicion  of  this,  and  you  had  better  tell  all  you  know :''  H^ld, 
not  jreceivable  in  evidence. — Rex  v.  Kinffston,  4  C.  &  P.  387. 

CONVICTION. 

Two  jtrstioes  convicted  summarily  as  for  a  common  summit  vmier 
9  €^.  4.  c.  31.  8.  27.  which  mak«8  such  oonvictioBa  bar:to  ftirtirer 
proceedings.  By  8. 29,  they  are  not  to  adjudicate,  if  ihey  fknd  the 
assault  to  have  been  accompanied  by  any  attempt-to  commit  felMiy. 
A  certiorari  moved  for  on  the  ground  that  the  assault  in  question 
was  committed  with  a  felonious  intent,  was  refused,  inasmuch  as  no 
excess  of  jurisdiction  appeared  on  the  face  of  the  conviction,  and  the 
justices,  who  were  made  the  judges  of  the  evidence,  had  negatived 
any  attempt  to  commit  £elony. — Ano'MpnouB,  1  B.  &  Adol.  382. 

COPYHOLD. 

1 .  Since  *llie  56  Geo.  3.  c  1^,  a  copyhold  passes  mider  a  general  devise 
0f  real  eertttte,  wilhoot  a  corrender  to  the  use  of  the  will. —  I>oe  d, 
€!ktrke  v.  Lndlam,  7  Bing.  275. 

2.  A  copyholder  is  not  necessarily  boand  to  pay  a  f  ae  to  th«  lord  ac- 
cording to  the  rent  for  which  he  has  let  the,  land  to  a  tenant ;  he  may 
shew  the  actual  yearly  value  to  be  less. —  Lord  Verulam  v.  Howard, 
7  Bing.  327. 

COSTS. 

1.  The  costs  of  a  view  wiU  not  be  allowed^  ev«n  after  the  Judgment, 
unless  the  writ  contain  the.  name  of  a  shewer  appointed  by  «ach 
ipKtty.'-Tmfior  v.  TM&mpson,  7  Bing.  403. 

2.  Where  a  vemre  de  notw  is  «ward«sd,  the  «DVUt  have  no  power  otvex 
the  costs  -of  tiie  application,  which  are  ancillary  to  the  costs  of  the 
firat  hvlr-JEdwearde  v.  Bi^mon,  I  €.  &  J.  354. 

3.  The  defendant  in  a  scire  faeias  vpan  ^  sncogBiwooe  entered  into  to 
abide  an  award  req[)ecting  matters  in  differaaee  upon  an  exteat  in 
aid,  is  not  ^ntttisd  to  costsif  hewiooefld  oo  demurrer. — lUm  v.  J9tn^- 
Aam,  IC.  &J,  379. 

4.  The  affidavit  for  a  distringas  on  a  venire  must  disclose  circumstances 
from  which  the  court  cannot  fail  to  conclude  that  the  defendant  kept 
out  of  the  way  to  avoid  personal  service.  —  Wmstanley  v.  Edge, 
IC.  &J.381. 
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COVENANT  TO  INSURE. 
See  L4NPLOE9  and  Tenant,  2. 

DAMAGES. 

A  party  employiiig  an  agent  to  present  a  bifl  for  aeeeptanee  is  entitf  ed, 
if  flie  agent  fiul  to  preaent  it,  to  reooTer  nomiiial  damages  against 
him,  although  he  have  sostained  no  actual  damage  whatever  by  the 
neglect—  Vtm  Wmrt  t.  W^oUey,  I  M.  &  M.  521.  [See  the  report  of 
tins  case  on  a  former  oecasiott,  3  B.  flc  C.  439.] 

DEED. 

By  marriage  contract  A.  covenanted  that  all  his  property  at  his  death 
should  belong  to  the  issue  of  the  marriage.  The  wife  died  in  his 
lifetime.  There  was  issue  of  the  marriage  a  daughter,  who  at  twenty- 
one  married,  and  had  issue  a  son.  Her  husband  ^en  proposing  to 
go  to  India  to  improve  his  fortune,  A.  persuaded  the  husband  and 
wife  to  execqte  a  deed  in  the  nature  of  a  post-nuptial  contract,  which 
he  brought,  attended  by  his  man  of  business,  on  the  night  before  the 
husband  sailed,  by  which  they  discharged  A.  from  all  claims  on  his 
property  in  consideration  of  315/.,  a  moiety  of  which  was  stated,  to  be 
tiien  Hdvaaced  by  him,  the  other  aK)iety  to  be  paid  at  his  death..  In 
tact  he  paid  no  nM>ney  down,  but  only  reaeuiiced  a  debt  t>f.6U.  due 
to  him  from  the  husband,  and  gave  a  promissory  note  fi:>r  the  Other 
961. 10«.  The  daughter  and  her  husband  were  then  ignorant  of  her 
claims  under  A/s  marriage  contract :  Held,  on  appeal  in  the  House  of 
Lords,  that  this  deed  was  void  for  fraud  and  circumvention. — A.  two 
days  before  his  death  many  years  after,  conveyed  most  of  his  pro- 
perty to  trustees  (o  build  a  hospital.    The  deed  provided  that  it 

should  accumulate  till  it  amounted  to steriing,  when  it  was  to 

be  applied  to  the  building  of  the  hospital  and  flie  maintenace  of  •^-- — 
boys  (blanks  being  left  as  to  ihe  sum  and  number  of  boys) :  Held 
void  for  uncertainty,  as  well  as  Ibr  the  fraud. — Skoan  appellant,  Ban- 
nerfnan  respondent,  "2  D.  &  C.  74.  [revereing  on  both  points  the 
judgment  of  the  court  of  session  in  Scotland.] 

DEPUTY. 

See  Affidavit,  1. 

DEVISE. 

1.  Devise  as  follows :  **  1  give  to  my  wi^e  £.  my  real  estate  for  her  life, 
and  thsii  to  be  relinquii^^d  to  my  son  B.  at  her  decease.  My  will 
is  that  if  my  son  B.  shoiild  die  without  issue,  my  real  estate  shall  go 
equa^lly  between  my  daughters  M.  and  S.«  for  the  life  of  my  dfuighter 
M.,  and  at  her  de^th  the  whole  of  i^y  real  estate  I  bequeath  to  my 
.daughter  S«  and  her  heijs.  Mj  will  is,  that  if  my  son  B.  should  sur- 
vive his  mother,  he  pay  his  sister  S.  6/.  within  twelve  months  after 
Iheir  mother's  decease.''  Held,  that  B.  took  ati  estate  tail«  with  re- 
mainder to  M.  and  S.,  not  a  fee  with  an  executory  devise  oyer  to 
them. — Doe  d.  Jones  v.  Oweue,  1 B.  &  Adol.  318. 

2.  Devise  to  W.  and  M.  his  wife,  and  the  survivor  of  Ukero,  during 
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their  lives,  then  to  M.  their  daughter,  or  if  more  children  hy  M. 
the  said  wife  of  W.,  equal  between  them ;  and  in  case  they  leave 
no  children^  to  their  heirs  and  assigns :  Held,  that  this  last  remainder 
became  vested  on  the  death  of  W.,  who  survived  his  wife,  leaving  no 
children  of  their  marriage.  —  Doe  d,  Neemyth  v.  Knowls,  I  B.  & 
Adol.  324. 

3.  Devise  to  trustees,  in  trust  for  £.  £.  till  twenty-one,  and  on  her  at- 
taining that  age,  to  put  her  in  possession ;  if  she  die  during  her  mi- 
nority, or  without  issue,  in  trust  for  T.  E.  &c.  But  if  she  attain 
twenty-one,  and  marry,  then  to  the  use  of  her  first  male  issue  the 
estate  A.,  to  the  second  male  issue  estate  B.,  to  the  third  estate  C, 
on  their  severally  attaining  twenty-one,  and  the  heirs  male  of  their 
body  lawfully  issuing ;  paying  an  annuity  to  E.  £.  But  if  E.  E. 
die  without  male  issue,  then  to  the  use  of  her  female  issue,  and  the 
heirs  male  of  their  bodies.  E.  £.  takes  an  estate  tail. — Permewan  v. 
MUchelly  7  Bing.  351. 

And  see  Copyhold,  I. 

DISTRESS. 

A  tenant  from  year  to  year,  underletting  from  year  to  year,  has  a  suffi- 
cient reversion  to  entitle  him  to  distrain.  — -  Curtis  v.  Wheelert 
1M.&M.493. 

EJECTMENT. 

Possession  for  twenty  years  forms  a  presumptive  title,  which  cannot  be 
countervailed  in  ejectment  by  subsequent  possession  for  any  shorter 
period. — Doe  d.  Harding  v.  Cooke,  7  Bing.  346. 

And  see  Practice,  18. 

EMBEZZLEMENT. 

If  a  servant  be  sent  to  do  a  particular  thing,  for  which  he  is  to  receive  a 
specified  sum,  and  not  less ;  and  he  receive  a  less  sum  and  appro- 
priate it,  this  is  not  an  embezzlement,  for  he  does  not  receive  this 
money  by  virtue  of  his  employment. — JR.  v.  Snowley,  4  C.  &  P.  390. 

ESTATE  TAIL.    See  Devise,  1, 3. 

EVIDEN  CE.    See  also  Witness. 

1.  The  question  being  whether  a  slip  of  land  between  ancient  enclosures 
and  the  highway  belonged  to  the  lord  of  the  manor  or  the  freeholders 
of  the  enclosures,  evidence  of  acts  of  ownership  by  the  lord  of  other 
similar  slips  of  land  in  the  manor,  not  adjoining  his  own  freehold, 
was  held  admissible. — Doe  d.  Barrett  v.  Kemp,  7  Bing.  332. 

2.  Defendant  having  obtained  a  rule  for  a  new  trial,  the  court  allowed 
the  plaintiff  inspection  of  a  deed  read  in  evidence  by  the  defendant 
on  the  former  trial.  But  not  of  a  deed,  the  execution  of  which  was 
admitted  on  the  trial,  but  which  was  not  given  in  evidence. — Hewitt 
V.  Pigott,  7  Bing.  400. 

3.  A  document  purporting  to  be  an  order  of  adjudication  under  7  G.  4. 
e.  57.  for  the  discharge  of  an  insolvent  debtor,  and  proved  to  have 
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been  sealed  with  the  seal  of  the  Insolvent  Debtors^  Court,  is  «affl- 
cient  eyidence  of  the  discharge. — Northam  v.  Latotiehe^  3  M.  &  P. 
646. 

[The  act  makes  a  certified  copy  evidence.] 

4.  In  case  for  negligence,  the  declarations  of  a  defendant  who  has 
sufFered  judgment  by  default,  and  who  has  been  shewn  independ- 
ently to  have  been  a  patty  to  the  injury,  are  not  admissible  against 
the  other  defendants  to  shew  the  circumstances  of  it.  The  case  was 
distinguished  from  R.  v.  Hardwick,  II  East,  578.  on  the  ground  that 
there  the  declarations  admitted  were  made  in  pursuance  of  a  com- 
mon object  of  the  defendants.— 2>ante/«  v.  Potter,  I  M.  &  M.  601. 

5.  An  instrument  signed  by  a  mark  may  be  proved  by  inspection  by  a 
person  who  has  seen  the  party  so  sign  instruments. — George  v. 
Surrey f  I  M.  &  M.  516. 

6.  In  an  action  by  bankers  to  recover  back  money  paid  on  a  cheque, 
and  afterwardl^  credited  to  the  customer,  who  alleged  that  the  cheque 
was  a  forgery  ;  the  question  being  whether  the  cheque  was  genuine 
or  not ;  the  notes  made  by  a  magistrate's  clerk  of  the  customer's 
statement  on  a  charge  against  the  alleged  forger,  are  receivable  in 
evidence,  although  his  deposition  was .  afterwards  regularly  signed 
pursuant  to  the  statute. — Williams  v.  Woodward,  4  C.  &  P.  346. 

7.  In  an  action  for  use  and  occupation  by  a  reversioner,  against  a  per- 
son who  had  been  tenant  for  a  term  determinable  on  Uvea;  a  register 
of  burials  of  a  Wesleyan  chapel  was  ruled  to  be  no  evidence  of  the 
death  of  a  cestui  que  vie.  And  semhle,  that  a  copy  of  an  inscription 
on  a  tombstone  in  the  Wesleyan  chapel  burial  ground  was  not  evi- 
dence for  the  same  purpose. — Whittuck  v.  Waters,  4  C.  &P.  375. 

And  see  Bankruptcy,  5. 7;  Confession. 

EXECUTION. 

Fixtures  in  a  house  of  which  A.  has  the  freehold,  cannot  be  taken  in 
.  execution  under  9i  fieri  facias  against  A. — Place  v.  Fagg,  4  M.  &  R. 
277. 

EXECUTOR. 

1.  An  executor  conducting  suits  as  solicitor  for  the  legatees,  will  not  be 
allowed  his  costs  in  the  first  instance,  if  it  appear  that  he  conducted 
them  in  a  tardy  and  negligent  manner.  The  proper  mode  of  com- 
puting interest  as  between  an  executor  and  legatee,  is  to  make  rests 
at  the  end  of  each  year,  and  to  strike  a  balance  and  charge  interest 
on  such  balances.*— TFi7/f on,  app.,  Carmichael,  resp.,  2  D.  &  C.  51. 

2.  The  unpaid  purchase  money  of  a  Scotch  inheritable  real  estate, 
which,  by  the  conveyance,  is  made  a  burden  on  the  estate  till  paid, 
does  not  go  to  the  executor,  but  remains  heritable,  and  descends  to 
the  heir. — Mackenzie,  app.,  Anderson,  resp.,  2  D.  &  C.60. 

And  see  Funeral  Expences. 
EXTENT.    See  Costs,  3. 
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FINE. 

.  1.  Parties  jnay  insist  on  kayiog  the  iBdentures  of  a  fine  made  to  agree 
with  the  concord,  by  the  insertion  of  all  limitations  of  legal  estates 
specified  in  the  concord.  —  Brett,  denuuidant,  N^el,  deforciant, 
7  Bing.  33a 

3.  Where  roore  than  twelye  months  had  elapsed  after  the  taking  of  the 
acknowledgment  of  the  connsore,  and  one  of  them  had  died,  the 
Ooiirt  refused  to  aUonr  the  fine  to  pass  without  the  assent  of  the  hdr 
at  law  et  person  beneficially  interested. — BaU  and  another,  conusom, 
Stephens,  oonasee,  3  M.  &  P.  742. 

FIXTURES. 

If  a  tenant  omit  to  remove,  during  kis  ierm,  fixtures  ^e.  g.  bells)  whicii 

*]  he  has  put  up  at  his  own  expense,  they  become,  at  the  expiration  of 

'  the  term,  the  landlord's  property,  and  if  he  sever  them  from  the 

freehold,  the  tenant  cannot  recover  fiiem  in  trover. — Lfde  v.  RusseH^ 

1  B.  &  Adol.  394. 
And  see  Execution. 

FOREIGN  LAW.    See  Arrest. 

FUNERAL  EXPENCES. 

As  against  a  creditor,  an  executor  is  allowed  for  funeral  expoices  only 
what  is  absolutely  necessary,  regard  being  had  io  the  degree  and  con- 
dition in  life  of  the  deceased.  79i.  viras  oonsidered  too  much,  the  de- 
ceased being  a  captsdn  in  the  army  on  half  pay ;  the  Court  thought 
201.  a  reasooable  sum.^ — Hantcedi  v«  Podmore,  1  B.  &^  Adol.  260. 

HAWKERS  AND  PEDLARS, 

A  manufacturer  on  an  extensive  scale,  emi^oying  many  workmen,  but 
not  himself  residing  on  the  premises,  nor  doing  any  manual  labour 
there,  is  a  maker  of  goods,  &c.  within  the  exemption  of  the  Hawkers' 
and  Pedlars'  Act,  60  Geo.  3.  c.  41.  s<23.  And  a  servant  of  such 
manufacturer,  not  usually  residing  with  him,  travelling  about  the 
country  and  exposing  the  goods  to  public  sale  as  the  goods  of  his 
employers,  without  a  license,  the  manufacturer  being  present,  noting 
down  the  purchaser's  names  and  receiving  the  money,  but  not  being 
known  as  the  owner  of  die  goods,*— «  not  liable  to  a  penaky ;  fbr  the 
sale  is  sulistantially  a  sale  by  the  manufacturer.-*^,  r.  Farmday, 
iL  V.  )f4Mn2,  1  B.  It  AdoL  276. 

HERITABLE  BOND.    See  La w  Ao  ekt. 

HERITABLE  ESTATE.    See  Executor,  2. 

HIGHGWAT  ACT.    See  Limitation  of  Actions. 

INCLOSURE  ACT. 

A  local  inclosure  act  directed  that  the  expences  and  commissioners'  charges 
should  be  borne  by  the  parties  interested  in  the  lands  to  be  allotted, 
and  should  be  levied  according  to  the  general  inclosure  act ;  and 
required  the  commissioners,  once  a  year  at  least,  to  make  a  true  ac- 
count of  all  monies  reoeived  and  expended  by  them^  or  due  to  them 


for  their  trouble  and  ^pente,  avd  Iky  it  before  a  jtiifttee  of  -the 
county ;  and  no  item  was  to  be  valid  or  binding  till  didy  allowed  by 
Bodi  jufltiee.  Tlie  cooHnttsioners  levied  by  distren  i^/s«ib  of  money; 
part  of  which  wai  doe  for  their  trouble  and  expeaee  for  aereral 
years,  and  of  which  they  had  not  laid  any  account  before  a  justiGfe 
yearly,  but  only  a  short  time  before  the  making  of  the  warrant : 
Held,  that  the  accounting  to  a  justice  was  not  a  condition  precedent 
to  the  levy,  which  was  therefore  legaL — Smith  y.  Jones,  I  B.  & 
Adol.  328. 

And  see  Mandamus. 

INDICTMENT. 

1.  If  a  parish  be  partly  mtuate  in  county  B.  and  partly  in  county  C, 
an  iadictment  for  larodny,  stating  the  ofienoe  to  have  been  eossmitted 
''  at  the  parish  of  A.  iA  the  county  of  B.,  is  good. — It.  v.  Perkins^ 
4  C.  &  P.  363. 

2.  An  indictment  for  a  riot  is  bad,  unless  it  conclude  in  terr^rem 
populi, — -R.  V.  Hughes,  4  C.  &  P.  373, 

3.  An  indictment  for  murder  committed  abroad  by  a  British  subject, 
must  aver  that  the  prisoner  and  the  deceased  were  subjects  of  his 
majesty.  The  prisoner's  own  declaration  is  evidence  for  the  jury 
that  he  was  such. — R.  v.  Helsham,  4  C.  &  P.  394. 

INSOLVENT  DEBTORS'  ACT. 

An  insolvent  stated  in  his  schedule,  that  he  had  given  his  acceptance  to 
A.^  the  drawer  of  a  bill,  but  did  not  state  the  mane  of  the  indorsee : 
Held,  that  if  he  never  knew  of  tfaeindorsementy  he  was  not  afterwards 
liable  to  the  indorsee :  seeus,  if  he  had  «Ter  been  informed  ef  it, 
though  he  had  forgotten  it. — Lewis  v.  JUtuon,  4  C.  &  P.  322. 

And  see  Evidencb,  3;  Pleadi)»6,  6. 

INSURANCE. 

A  life  insurance  is,  by  the  general  policy  of  the  law,  avoided  by  the 

execution  of  the  assured  for  felony.    Amicable  Aesuranoe  Society, 

app.,  BoUand  and  others,  resp.,  2  D.  &  C.  1. 
[In  the  House  of  Lords ;  reversing  the  judgment  of  the  Master  of 

the  Rolls.] 

INTEREST, 

1«  Defradants  gave  plaintiff  the  following  undertaking : — "  We  under- 
take to  pay  you,  agreeably  to  instructions  from  Mr.  Vf,,  the  sum  of 
i262U  on  his  account,  as  soon  as  we  shall  have  received  from  Messrs. 
R.  &  R.  the  amount  of  monies  in  their  lands,  belonging  to  Mr.  W., 
and  now  under  attachment  by  you.''  The  instructions  from  W.  bore 
that  the  payment  was  to  be  in  discharge  of  a  bill  for  12021.  at  nine 
months,  dated  the  same  day  with  the  instructions,  which  defendants 
on  payment  were  to  receive  from  the  plaintiff  as  a  discharge  :  held, 
that  no  interest  was  payable  on  this  instrument ;  for  it  was  not  a 
direct  guarantee  for  the  payment  of  the  bill,  which  was  only  referred 
teas  an  outstanding  security,  to  be  called  in  otf  payment  of  the  money, 
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which  might  be  before  the  bill  was  due. — Hare  v,-  Riekard^^  7  Biiig. 

1266. 
2.  In  defbt  on  an  award,  interest  is  recoverable  on  the  sum  awarded, 

from  the  time  it  was  demanded. — Johnson  ▼.  Durante  4  C.  &  P.  327. 
And  see  Executor,  1. 

IRISH  TENANTRY  ACTS. 

Where  a  tenant  who  has  mortgaged  his  lease,  has  omitted  to  pay  rent 
and  costs,  or  file  his  bill,  according  to  the  provisions  of  the  Irish 
Tenantry  Acts  (II  Ann.  c.  2.  4  6. 1.  c.5.  8  6. 1.  c.  2.),  within  six 
months  after  execution  on  an  ejectment  brought  by  the  landlord,  the 
mortgagee  has  a  further  period  of  three  months  within  which  he  may 
save  the  lease  from  forfeiture  by  paying  rent  and  costs,  or  filing  his 
bill  and  bringing  the  money  into  court.— -O'l^ei//^,  app.  Featherston, 
resp.,  2D.  &C.39. 

LANDLORD  AND  TENANT. 

1.  Ejectment  by  the  remainder-man  against  the  lessee  of  the  tenant  for 
life,  on  the  ground  that  the  lease  was  void.  It  appeared  that,  be- 
sides a  money  rent,  there  was  a  reservation  by  the  lease  of  three 
loads  of  culm,  to  be  carried  yearly  by  the  tenant  to  the  landlord's 
house.  Soon  after  the  death  of  the  tenant  for  life,  the  lessor  of  the 
plaintiff  sent  his  servant  'Mo  go  and  look  for  carts  to  bring  the  culm 
home ;''  and  the  servant  went  to  the  tenants,  and  among  them^to  the 
defendant,  and  he  and  other  tenants  in  consequence  brought  a  load 
of  culm  to  the  house ;  and  half  a  year  afterwards  he  brought  two 
other  loads,  which  also  were  received.  The  jury  having  found  that 
the  culm  was  carried  and  received  by  way  of  rent  under  the  reserva- 
tion, the  Court  held  such  finding  to  be  well  warranted  by  the  evi- 
dence, and  that  this  was  a  recognition  of  the  defendant  as  tenant 
from  year  to  year. — J)oe  d.  Tucker  v.  Morse^  I  B.  &  Adol.  365. 

2.  Covenant  by  lessee,  that  he,  his  executors  or  assigns,  would  insure 
the  demised  premises,  and  keep  them  insured  during  the  term,  and 
deposit  the  policy  with  the  lessor.  The  lease  contained  a  proviso  of 
re-entry  on  breach  of  any  of  the  covenants.  The  lessee  assigned, 
and  the  premises  were  never  insured.    On  the?  3(Hh  of  September  the 

'  landlord  distrained  for  rent  then  due,  and  afterwards  brought  eject- 
ment against  the  assignee,  laying  the  demise  on  the  24th  of  October. 
Held,  first,  that  the  covenant  to  insure,  &c.  was  broken  if  the  pre- 
mises were  uninsured  at  any  one  time,  and  that  there  was  a  continu- 
ing breach  of  covenant  for  any  portion  of  time  they  remained  un- 
insured, and  that  it  was  immaterial  whether  the  covenant  ran  with 
the  land  or  not :  secondly,  that  though  the  distress  was  a  waiver  of 
the  forfeiture  up  to  the  30th  of  September,  the  landlord  was  entitled 
to  recover  in  respect  of  the  forfeiture  between  that  day  and  the  24th 
of  October. — Doe  d.  Flower  v.  Peck^  1  B.  &  Adol.  428. 

3.  The  removal  of  goods  by  the  tenant  from  the  demised  premises 
while  rent  is  in  arrear,  is  not  fraudulent  against  the  landlord,  unless 


Common  Law.  ^d 

if  Was  done  with  a  view  to  elude  a  distress.-^ Parry  v.  Duncttn, 
7Biiig.243. 

[This  is  the  substance  of  the  marginal  note ;  the  question  in  the 

'  case,  however,  seems  to  have  been  merely  as  to  the  effect  of  the^ 
evidence  at  the  trial.  See  the  report'  of  the  case  ai  Nisi  Prius,  1  M. 
&  M.  535.] 

And  see  Fixtures  ;  Irish  Tenantry  Acts. 

LAW  AGENT. 

A  heritable  bond  stated  the  manner  of  holding  thus :  the  grantor  was 
taken  bound  *'  to  infeft  and  seize  H.  W.  (the  lendet)  and  his  foresaids 
in  the  lands  and  others  above  disponed,  to  be  holden  from  me,  of  atid^ 
under  my  immediate  lawful  supenors  thereof^  in  the  same  manner  as 
I  hold  the  same  myself,  and  for  payment  of  the  same  feu-duties  as  I 
pay  or  am  bound  to  pay  therefore.''  Held,  that  this  was  a  public 
holding,  and  was  invalid  without  confirmation  from  the  superior. 
The  usual  practice  is  to  state  the  obligation  to  be  to  infeft  the  lender 
by  the  double  manner  of  holding,  either  of  the  grantor's  superior 
(which  is  called  a  public  holding),  or  of  the  grantor  himself  (which  is 
called  a  hose  holding,  and  is  good  against  third  parties,  without  con- 
firmation by  the  superior  lord).  The  law  agent  who  prepared  the 
bond,  having  departed  from  the  usual  mode  of  drawing  it,  and 
neglected  to  obtain  the  requisite  confirmation,  was,  therefore,  held 
bound  to  make  good  the  money,  which  the  grantee  lost  in  conse- 
quence of  the  invalidity  of  the  bond. — Stevenson,  app.,  Rowand, 
resp.,  2  D.  &  C.  104. 

UBEL. 

In  an  action  for  a  libel  on  the  plaintiff  in  the  way  of  his  trade,  where 
the  declaration  contains  an  averment  by  way  of  inducement,  that  it 
was  carried  on  in  an  honest  and  lawful  manner,  the  defendant  may 
give  evidence  under  the  general  issue  to  show  that  the  trading  was 

*  dishonest  or  illegal ;  although  the  effect  of  such  evidence  is  to  prove 
the  truth  of  the  imputations  in  the  libel. — Manning  t;  Clement, 
7Bing.  362. 

LIMITATION  OF  ACTIONS. 

In  case  by  a  reversioner  against  a  surveyor  of  highways,  for  digging 
up  his  close,  &c.,  separating  a  portion  of  it,  and  adding  it  to  the  high- 
way ;  it  appeared,  that  the  separation  was  by  means  of  a  wall, 
which  was  begun  more  than  three  months  before  the  action  brought, 
and  at  that  time,  though  very  low,  completely  separated  the  close 
from  the  part  laid  into  the  road  ;  it  was  afterwards  raised  and  com- 
pleted. None  of  the  other  injuries  laid  in  the  declaration  were 
within  the  three  months.  Held,  that  the  case  was  not  taken  out  of  the 
limitation  in  the  highway  act,  13  6.  3.  q.  78.  s.  81.,  requiring  actions 
to  be  Qpmmenced  within  three  calendar  months  eLUter  the  fact  com- 
mitted,— Wordsworth  v.  Harley,  I  B.  &  Adol.  391. 

LIMITATIONS,  STATUTE  OF. 

t.  Payment  by  the  executor  of  one  of  two  makers  of  a  joint  and 
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,  sevwnl  proBUMory  note  nsll.iiQf;  lake  Ae  debt  out  of  the  statatt  of 
limitatioDs  as  against   the  surviving  maker.  —  Slater  v«  Law^p^, 

%.  A  letter  from  the- defendant  to  the  plaintiff*  respecting  the  debt,  con* 

,  laining  in  the  intrpdaotor^^  pait  of  it  these  words,  **  which  is  not  to 

be  used  in  prejudice  of  my  rights  now,  or  in  any  future  arrangement 

that  may  be  made/'  is  oi^ly  a  conditional  stat^BiBntii  and  iK>t  sufficii»it 

to  take  the  debt  out  of  the  statute  of  limitations. — Qary  y.  BrejUon, 

'  4C.&P.462; 

LONDON  COURTF  OF  REQUESTS  ACT.    See  Attorkby,  a,  4. 

MALICIOUS  ARREST. 

An  action  for  a  malicious  arrest  cannot  be  maintained  where  the  former 
cause  terminated  by  a  stet  processus  with  consent  of  the  parties. — 
Wilkitison  y.  Howell,  1  M.  &  M .  495. 

MALICIOUS  TRESPASS  ACT. 

To  justify  an  apprehension  under  this  act,  the  offender,  must  be  taken 
in  the  fact  or  on  quick  pursuit. — Hanway.v*  BoultheCy  4  C.  &  P.  350. 

MANDAMUS. 

An  application  in  18^9,  for  a  mandamus  to  commissioners  under  an  in- 
ciosure  act,  (who  had  not  yet  made  their  award)  to  set  out  an  occu- 
pation road  to  allotments  set  out  and  taken  possession  of  in  1813,  but 
to  which  there  was  no  road  made,  nor  any  access  except  through 
other  allotments  set  out  under  the  act,  was  held  too  late. — Rex  v. 
Commissioners  of  Cockermouth  Inelosure  Act,  1  A.  &  Adol.  378. 

MASTER  AND  SEAMAN. 

1.  The  captain-  of  an  East  Indiaman  is  justified  in  inflicting  moderate 
correction  by  flogging,  on  a  seaman  guilty  of  mutinous  and  disorde^y 
conduct,  nor  is  his  authority  confined  to  a  case  where  the  vessel  is  at 
sea  beyond  tho  reach  of  assistance ;  nor  need  the  punishment  be  in- 
flicted immediately  after  the  commission  of  the  offence.  LamB  v. 
Bumettj.lC.Sx,i.2^\. 

2.  A  sailor  serving  under  articles  engaging  him  (among  other  things) 
to  serve  faithfully  during  the  voyage,  and  providing  for  a  forfeiture 
of  his  wages  on  breach  of  any  of  his  engagements,  cannot  recover 
any  wages  if  he  is  left  ashore  on  the  voyage  by  his  own  fault  in  being 

.  absent,  though  with  no  intention  of  deserting.     And  it  is  not  a  sufli- 

cient  excuse  for  such  absence  that,  after  having  been  forbidden  to  go 

away  by  the  captain,  he  obtained  leave  from  an  inferior  officer.   Such 

a  defence  may  be  proved  under  the  plea  of  nil  debet,    Sherman  v. 

^    jPennett^  I  M.  &  M.  489. 

MEDK)AL  PRACTITIONER. 

i.  A  medical  practitioner,,  whether  licensed  or  not,  is  guilty  of  man - 

.    slaughter,  if  the  death  of  a  patient  be  caused  by  his  treatment,  and 

he  have  shown  gross  ignorance  of  his  art^  or  gross  inattention  to  his 

patient's  safety,  or  gross  rashness  in  the  application  of  a  dangerous 

-   remedy.— i2cx  v.  Lonp,  4  C.  &  P.  398,  423. 
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2.  On  an  indictment  for  manslaughter,  where  the  death  was  occasioned 
by  the  application  of  a  lotion  to  tiie  skin  by  a  medical,  practitioner,, 
held  that  the  priscmer  might  give  eyidence  of  the  effects  of  tike  lotion 
.  on  other  persons.—- /6tdL.  4  C.  &  P.  398. 

MILL. 

By  a  mortgage  of  a  mill,  the  stones^  tacUiMg,  and  impteinents  neees- 
sary  for  working  it,  pase  ta  the  mortgagee.— P/ace  ▼.  Fa^g^  4  Si,  & 
R.  277. 

MONEY  HAD  AND  RECEIVED.    See  Title. 

MONEY  LENT.    See  Pleading,  2. 

MORTGAGOR  AND  MORTGAGEE. 

The  mortgagee,  by  applying  to  the  tenant  for  rent  to  pay  the  interest 
of  the  mortgage  money,  recognizes  his  possession  as  lawful,  and 
cannot  afterwards  eject  him  on  a  demise  anterior  to  that  application. 
Doe  d,  Whitaker  y.  HaleSy  7  Bing.  Z9SL 

NJB«OTLABLE  SECURITY. 

The  Neapolitan  government  raised  money  by  issuing  obligations  called 
hordereau(gy  with  eoup&tui  or  receipts  for  half-yearly  interest  payable 
to  the  bearer  ei  the  coupon:  the  holder  of  the  bordereau  received 
aksK>  a  certificate  (ta  which  the  coupons  referred)  giving  him  the  op- 
tion of  converting  his  bordereaux  into  funded  debt  It  appeared  that 
the  bearer  received  the  interest  on  prodnctioa  of  the  coupon  alone, 
but  they  were  never  sold  in  the  market  without  the  certificate.  The 
plainti^  placed  some  of  these  bonda  in  the  hands  of  his  agent,  but 
retained  the  CMtificates  in  his  own  hands:  the  agent  fraudulently 
pledged  them  to  the  defendant.    Held,  (in  detinue)  that  it  was  pro- 

»  perly  left  to  tiie  j«upy  ta  say,  first,  whether  these  instruments  were 
negotiable  securities  passing  by  delivery ;  and  secondly,  whether  the 
defendant  exercised  due  caution  in  receiving  them :  and  a  verdict  for 
the  i^aintiff  was  sustained.. — Lang  v.  Snufth,  7  Bing.  264* 

NUISANCE. 

The  owner  of  a  colliery  made  a  rail-road  from  it  to  a  se»-port,  idong  a 
turnpike-road,  which  it  narrowed  so  much  as  in  some  places  not  to 
leave  a  clear  space  for  two  carriages  to  pass^  The  public  were  al- 
lowed to  use  the  rail-road^  paying  him  a  toll.  Held,  that  the  en- 
croachment on  the  road  was  not  therefore  justified. — A  clause  in  an 
act  of  parliament  incorporating  a  company  for  making  a  railway 
through  certain  districts,  empowered  proprietors  oC  lands  and  mines 
to  make  railways  across  and  along  any  road  or  roads,  to  communicate 
with  the  principal  railway.  Held,  that  this  must  be  understood  with 
the  limitation  that  sufiicient  space  should  be  left  for  the  public  to 
pass. — ^An  act  of  parliament  authorizing  the  lajring.of  waggon-ways 
along  or  across  certain  roads^  the  parties  keeping  the  roads  in  repair 
for  twenty  yards  on  each  side  of  the  waggon-way^  does  not  authorize 
the  laying  of  such  waggon-way  on- a  road  not  twenty  yards  wide. on 
either  side  of  it. — Rex  v.  Morris^  1  B.  &  Adol.  441. 
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OVEftSEER. 

The  defendant,  ah  overseer,  under  a  warrant  against  the  goods  of  A., 
distrained  goods  which  were  in  the  hainds  of  a  bailiff  who  liad  already 
distrained  them  for  rent  due  from  A.  to  the  plaintiff,  his  landlord. 
Held,  that  the  latter  might  maintain  trespass  without  demanding  a' 
perusal  or  copy  of  the  warrant,  the  24  6.  2.  c.  44.  s.  6.  applying 
oply  to  cases  where  the  magistrate  acted  without  jurisdiction. — Kay 
V.  Grover,  7  Bing.  312. 

PARTNERSHIP. 

i.  On  a  plea  in  abatement  to  an  action  on  a  bill  of  exchange,  it  was 
proved  that  two  persons  named  in  the  plea  were  in  fact  partners  with 
the  two  defendants  sued ;  but  the  jury  were  directed  to  find  for  the 
plaintiff,  if  they  thought  upon  the  evidence  that  the  plaintiff  had  rea- 
sonable ground  to  think  that  the  defendants  alone  constituted  the 
partnership.  Held,  (over- ruling  Dubois  v.  Luberty  5  Taunt.  609.) 
that  this  direction  was  right :  for  the  only  question  on  such  a  plea  is, 
with  whom  the  plaintiff  contracted.-— De  MatUort  v.  Saunders,  1  B. 
&  Adol.  398. 

2.  Wliere  a  bill,  accepted  by  one  partner  in  the  partnership  name,  is 
applied,  with  the  knowledge  of  the  party  taking  it,  in  part  only  to 
the  separate  use  of  the  partner  accepting,  a  secret  partner  is  hot  liable 
in  respect  of  that  part,  but  he  is  liable  in  respect  of  the  residue  which 
was  not  so  applied  with  the  knowledge  of  the  taker. —Wintle  v.  Crow^ 
ther,  1  C.  &  J.  316.  *    * 

[Bayley  B.,  in  delivering  judgment,  said  that  Lloyd  v.  Ashby, 
2  C.  &  P.  138,  which  was  cited  for  the  defendant,  was  re-considered 
ill  Vere  v.  Ashhy,  10  B.  &  C.  288  :  the  former  case  was  not,  however, 
so  far  as  appears  by  the  report,  mentioned  on  the  discussion  of  the 
latter.] 

3.  Persons  trading  abroad  in  such  manner  as  would  constitute  a  part- 
nership in  this  country,  may  sue  here  as  partners  for  goods  consigned 
to  this  country,  though  they  could  not  sue  at  the  place  of  trading  by 
the  law  of  that  country. — Shaw  v.  Harvey ,  1  M.  &  M.  526. 

PLEADING. 

1.  Debt  on  an  Irish  judgment.  Plea  in  bar,  that  the  judgment  was 
entered  up  on  a  warrant  of  attorney  to  secure  payment  of  a  bond ; 
that  after  the  warrant  was  given,  and  before  judgment  was  entered 
up,  plaintiff  became  bankrupt,  and  the  debt  was  vested  in  his  assig- 
nee, who  had  brought  an  action  on  the  judgment  before  that  com- 
menced by  the  plaintiff,  which  was  still  depending.  Held,  that  this 
plea  was  no  answer  to  the  action. — Guinness  v.  Carroll,  1  B.  &  Adol. 
469. 

2.  The  plaintiff  agreed  to  let  the  defendant  land  on  building  leases,  and 
to  lend  him  a  sum  of  money  to  assist  him  in  erecting  twenty  houses, 
to  be  repaid  at  a  specified  time.  When  six  of  the  houses  had  been 
built,  part  of  the  money  having  been  advanced,  the  defendant,  by  ftie 
plaintiff's  request,  proceeded  no  further  in  the  undertaking.    The 
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iime  for  repayment  of  the  money  having  elapsed,  Held  that  the 
plaihtifT  might  recover  the  sum  advanced  on  a  couni  for  money  lent, 
and  need  not  declare  specially  on  the  agreement.  Jame$  v.  Coitouy 
7  Bing.  266. 

3.  Plea,  in  an  action  of  assault,  that  the  defendants  were  duly  assem- 
bled as  a  select  vestry,  and  expelled  the  plaintiff,  who  had  unlawfully 
entered.  It  appeared  that  one  of  the  select  vestry  had  received  no 
notice  of  the  meeting,  and  was  not  present.  Held,  that  the  justifi- 
cation was  not  proved. — Dohson  v.  Fussy,  7  Bing.  305. 

4.  A  party  cannot  shew,  under  the  plea  of  non  est  factum,  that  he  was 
misled  as  to  the  legal  effect  of  the  bond,  if  he  was  at  the  time  com- 
petent to  execute  it :  he  must  plead  it  apecivMy.^^ Edwards  v.  Brown, 
1  C.  &  J.  307. 

6.  A  declaration  in  assumpsit  must  set  forth  the  whole  of  the  considera- 
tion for  the  defendant's  promise ;  therefore,  where  the  plaintiff  al-» 
leged  that  in  consideration  that  he  would  deliver  a  horse  to  the'  de- 
fendant, and  pay  him  a  sum  of  money,  in  exchange  for  a  mare  of  the 
defendant's,  the  defendant  undertook  that  she  was  sound;  and  to 
prove  the  warranty,  put  in  a  receipt  given  by  the  defendant  for  the 
money,  which  stated  that  both  the  horse  and  mare  were  warranted 
sound ;  the  declaration  was  held  bad,  for  not  alleging  that  the  plaintiff 
had  warranted  his  horse  sound. — Cross  v.  Bartlett,  3  M.  &  P.  537. 

6.  A  replication  to  a  plea  of  discharge  under  the  insolvent  act,  that  the 
defendant  was  not  duly  discharged,  puts  in  issue  the  discharge  only, 
and  the  petition  need  not  be  produced. — Andrew  v.  Pledger,  1  M.  & 
M.508. 

7.  In  an  action  by  assignees  of  a  bankrupt  for  a  debt  due  to  the  hanJL- 
rupt,  the  defendant  may  plead  a  tender  as  to  part,  and  give  evidence 
of  a  set-off  as  to  the  residue,  without  a  plea  of  set-off. — W^Us  r. 
CrofU,  4  C.  &  P.  332. 

And  see  Practice,  U. 

POISONING. 

If  a  servant  put  poison  into  a  coffee-pot  containing  coffee;  ajid  tells  her 
mistress  that  she  has  put  the  coffee-pot  ready  for  ber  mistress,  and 
the  mistress  drink  from  the  pot,  this  is  a  causing  the  poison  to  be 
taken,  (and  semble,  that  it  is  an  administering  also)  within  0  Getf.  4. 
c.  31.  s.  X\.—ReK  V.  Uarle^,  4  C.  &  P.  369.     , 

[Note,  that  the  case  of  Bex  v.  Cadnum,  B.  &  M.  C.  G.  B.,  114., 
as  there  reported,  was  questioued  by  Mr.  Justice  Park,  who  said  his 
own  note  of  the  case  was,  that  the  judges  hold  unanimoiisly  that 
there  was  no  administering  within  the  43  G.  3,  e,  58.  (whieli  had  not 
the  words  "  causing  to  be  taken"),  because  the  poison  was  not  taken 
into  the  stomach.] 

POOR  RATE. 

An  act  of  parliament  extinguishing  the  tithes  of  a  parish,  gave  the 
rector  a  corn  rent  in  lieu  of  them.  He  was  rated  to  the  poor  on  the 
full  amount  of  that  rent,  minus  the  parochial  dues.  The  farmers 
VOL.  V.  II 
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•  "paying  the  corn  rent  were  rated  on  the  hon&fitle  amount  of  their  rack 
rents  paid  to  their  landlords.  Held,  that  the  rate  was  unequal,  the 
farmer  being  rated  only  on  the  landlord's  profit,  but  the  rector  on- the 
full  value  of  his  rent.  Held  also,  that  the  farmers  were  properly  so 
rated,  and  ought  not  to  be  rated  also  on  the  com  rent  paid  by  them 
to  the  rector ;  that  in  assessing  the  rector,  the  land-tax  ought  to  be 
deducted  from  the  amount  of  his  corn  rent,  if  the  tenants  of  the  other 
lands  in  the  parish  paid  it  without  its  being  allowed  by  the  landlords, 
but  not  if  it  was  so  allowed  :  and  lastly,  that  allowance  ought  to  he  * 
made  to  the  rector  for  ecclesiastical  dues,  they  being  a  charge  on  the 
rectory;  but  not  for  the  expense  of  providing  for  the  duties  of  in- 
cumbency, those  duties  being  personal. — Rex  v.  Joddrell,  I  B.  & 
Adol.  403. 

PRACTICE. 

1.  Where  a  defendant  applies  to  set  aside  a  judgment  as  against  good 
faith,  the  court  will  uot  impose  upon  him,  as  a  condition  for  setting  it 
aside,  that  he  bring  no  action. — Cash  v.  Wells,  I  B.  &  Adol.  375. 

2.  The  plaintifT  was  nonsuited ;  he  obtained  a  rule  nisi  to  set  aside  the 
nonsuit ;  before  it  was  argiied,  the  defendant  died.  Held,  that  the 
suit  did  not  abate. — Bull  v.  Price,  7  Bing.  242. 

3.  The  defendant  having  intimated  to  the  plaintiff  that  he  intended  to 
move  to  set  aside  an  award  between  them,  the  plaintiff  waited  a  term, 
and  then  made  the  same  motion.  Held  too  late. — Emet  v.  Ogden, 
7  Bing.  258. 

4.  Defendant  eluded  service  of  process :  the  writ  was  at  lengh  served 
on  his  son,  who  said  his  father  was  in  the  house,  and  should  receive 
it.  Held,  equivalent  to  personal  service. — Rhodes  v.  Innes,  7  Bing. 
329. 

5.  A  warrant  of  attorney  authorized  the  plaintiff  to  enter  up  judgment, 
to  secure  to  plaintiff,  his  heirs,  executors,  &c.  the  payment  of  2007. 

^  Held,  that  judgment  could  not  be  entered  up  after  the  plaintiff's 
death. — Henshall  v.  Matthew,  7  Bing.  337. 

6.  The  plaintiff  is  entitled  to  copies,  at  his  own  expense,  of  depositions 
obtained  from  India  "by  the  defendant,  under  the  13  G.  3.  c.63.  s-44. 
— Davis  v.  Nicholson,  7  Bing.  358. 

7.  After  verdict  for  plaintiff  in  an  action  of  assault,  and  a  new  trial 
grafted  on  payment  of  costs,  the  defendant  was  not  permitted  to 

.  withdraw  the  general  issue  and  plead  accord  and  satisfaction. — > 
Price  V.  Severn,  7  Bing.  402. 

8.  An  affidavit  verifying  a  plea  in  abatement,  which  refers  to  the  decla- 
ration, must  be  sworn  after  the  declaration  is  delivered ;  if  before, 
the  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment. — 
Bower  v.  Kemp,  1  C.  &  J.  287. 

9.  An  affidavit  to  set  aside  a  judgment  on  payment  of  costs,  must  state 
that  there  is  a  good  defence  on  the  merits ;  it  is  not  sufficient  to  state 
that  the  defendant  has  a  good  and  meritorious  defence. — lb. 

10.  The  appearance  of  a  defendant  in  person  in  the  court  of  Exchequer 
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to  a  sulipoena  at  the  suit  of  the  attorney-general,  may  be  recorded  in 
ttnirt  without  the  intervention  of  a  clerk  in  court. — AUoi*ney  General 
V.  Carpenter,  I  C.  &  J.  ^89. 

11.  A  plaintiff  cannot  be  nonsuited  on  the  ground  that  the  facts  charged 
in  the  declaration  disclose  no  cause  of  action,  provided  that  which  is 
laid  as  the  cause  of  action  be  proved.  The  objection  goes  in  arrest 
of  judgment,  or  ought  to  have  been  made  subject  of  demurrer. — 
Lumhy  v.  AUday,  1  C.  &  J.  301. 

12.  In  a  declaration  in  ejectment  served  before  term,  the  notice  at  the 
foot  is  sufficient  without  stating  the  term  in  which  the  defendant  is  to 
appear. — Doe  v.  Roe,  1  C,  &  J.  330. 

13«  The  court  will  not,  in  an  information  at  the  suit  of  the  attorney- 
general,  turn  a  special  case  into  a  special  verdict,  except  by  consent 
of  both  parties. — Attorney  General  v.  Dimond,  1  C.  &  J.  371. 

{It  seems  to  be  matter  of  doubt  whether  or  not  the  attorney-ge- 
neral can  do  this  ex  officio  ;  in  the  present  case,  he  refrained  from 
attempting  to  exercise  such  privilege.] 

14.  In  the  Exchequer,  the  rule  to  change  the  venue  is  a  rule  nin,  mak- 
ing itself  absolute  unless  cause  be  shown  on  or  before  the  day  men- 
tioned in  the  rule ;  and  affidavits  sworn  after  that  day  cannot  be  used 
to  show  cause.  And  in  that  court,  the  venue  cannot  be  brought  back 
to  the  county  where  it  was  originally  laid,  but  upon  an  undertaking 
to  give  material  evidence  in  that  county,  [Secus  in  C.P.  1  Tidd,611.] 
— Bagnall  v.  Shipham,  1  C.  &  J.  377. 

15.  In  replevin,  if  there  be  any  affirmative  issue  on  the  plaintiff,  he  is 
entitled  to  begin. — Curtis  v.  Wheeler,  1  M.  &  M.  493. 

16.  A  person  bringing  papers  under  a  subpana  duces  tecum,  is  com- 
pellable to  produce  them  without  being  sworn. — Davis  v.  Dale,  1  M. 
&  M.  614 ;  4  C.  &  P.  336.     JRex  v.  Murlis,  1  M.  &  M.  616. 

17.  Evidence  of  a  conversation  with  the  defendant,  referring  to  the  mat- 
ter in  question  in  the  cause,  subsequent  to  the  suing  out  of  the  writ, 
will  satisfy  an  undertaking  to  give  material  evidence  in  the  county  in 
which  the  conversation  took  place. — Gosling  v.  Bimie,  I  M.  &  M. 
631. 

18.  In  ejectment  by  the  heir  at  law,  the  defendant  does  not,  by  admit- 
ting the  heirship,  and  the  seisin  of  the  ancestor  unless  defeated  by  a 
conveyance  made  by  the  aiicestor,  under  which  the  defendant  claims, 
entitle  himself  to  begin  :  to  do  so,  he  must  admit  the  plaintiff's  whole 

'primA  fade  case,  which  includes  the  ancestor's  dying  seised. — Doe 
'    d.  Tucker  y.' Tucker,  I  M.  &  M.  536. 

19.  The  counsel  of  a  person,  not  a  party  to  the  record,  who,  under  an 
order  of  the  court  of  chancery,  is  to  be  at  liberty^  on  the  trial  of  an 
issue  out  of  that  court,  to  attend  the  trial  of  such  issue,  cannot  ad- 
dress the  jury  or  call  witnesses ;  he  may  cross-examine  the  vritnesses 
called  by  both  parties,  and  surest  points  of  law. — Wright  y,  Wright, 
4  C.  &  P.  389. 

And  see  Mandamus. 

I  I  2 
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PROBATE  DUTY. 

Stock  in  foreign  funds,  belon^ng  to  a  party  dying  in  England,  is  not 
liable  to  probate  duty,  though  it  be  brought  into  and  administered  in 
this  country  by  the  executor.  "  The  probate  is  granted  in  respect  of 
the  effects  which  are  within  the  jurisdiction  of  the  spiritual  judge  at 
the  death  of  the  testator ;  the  jurisdiction  is  exercised  in  respect  of 
those  effects  only."  Per  Lord  Lyndhurat,  C.  B. — Attorney  General 
▼.  Dtmond,  1  C.  &  J.  366. 

PROMISSORY  NOTE.    See  Limitations,  Statute  of,  1. 
REMAINDER.    See  Devisb,  2. 

REPLEVIN. 

1 .  After  rerdict  for  the  plaintiff  in  replerin,  the  court  will  not  grant  a 
new  trial,  e^en  on  payment  of  costs,  but  on  the  clearest  grounds, 
since  the  liability  of  the  sureties,  and  of  the  plaintiff  to  double  costs, 
is  thereby  renewed  ;  whereas  the  landlord  may  pursue  other  reme- 
dies for  his  rent. — Parry  v.  Duncan,  7  Bing.  243. 

2.  It  ia  not  necessary  that  an  avowry  should  allege  in  precise  terms  that 
the  plaintiff  was  tenant  to  the  defendant,  if  the  fact  can  be  collected 
from  the  rest  of  the  avowry. — Innes  v.  Colquhoun,  7  Bing.  265. 

And  see  Practice,  15. 

RESTRAINT  OF  TRADE. 

An  agreement,  by  which  A.,  who  had  been  employed  by  B.  and  C.  in 
t^eir  business,  agreed  to  work,  during  their  joint  lives,  for  B.  and  C, 
and  for  no  other  persons  without  their  written  consent,  and  B.  and  C. 
agreed,  in  consideration  thereof,  and  subject  to  the  other  provisions 
of  the  agreement^  to  employ  A.  as  theretofore ;  providing  also  that 
B.  and  C.  should  be  at  liberty,  if  they  found  it  necessary  or  so  thought 
fit,  to  employ  other  persons  besides  A.,  without  his  being  released 
from  his  agreement,  and  allowing  A.  to  work  for  persons  within  six 
miles  of  London  ;  was  held  void,  as  being  in  partial  restraint  of  trade, 
and  not  supported  by  an  adequate  consideration.  And  a  promissory 
note,  given  by  A.  in  consideration  of  breaches  of  the  agreement,  was 
held  void  also,  and  incapable  of  being  set  off  to  a  claim  by  A.  against 
B.  and  C.  for  work  done. — Young  v.  Timmim,  1  C,  &  J.  331. 

RIOT  ACT. 

If  a  magistrate,  in  reading  the  proclamation  from  the  riot  act,  omit  the 
words  ''  Grod  save  the  King,"  persons  remaining  together  an  hour 
after  the  reading  of  it  cannot  be  capitally  convicted. — Rex  v.  Child, 

.     4G.&P.442. 

ROBBERY. 

Where  persona  forming  part  of  a  mob  obtain  money  by  advising  the  party 
to  give  it;  on  an  indictment  for  robbery,  to  show  that  tiiis  was  not  honiL 
fide  advice,  evidence  may  be  given  of  demands  of  money  made  by 
the  same  mob  on  the  same  day  at  other  houses,  whim  the  prisoner* 
were  present. — Rex  v.  Winkworth^  4  G.  &  P.  444. 


Comm(m  Law.  477 

SCOTCH  AWARD. 

By  the  Soottiflh  law,  an  award  may  be  good  as  far  as  it  goes,  thoitgli  it 
do  not  decide  on  the  whole  matter  referred. — Mtulellan,  appellant, 
Maeleod,  respondent,  2  D.  &  C.  121. 

SELECT  VESTRT.    See  Pleading,  3. 

SET  OFF.    See  Pleading,  7. 

SETTLEMENT,  {by  paying  Rates.) 

1.  The  land  tax  is  &  parochial  rate  within  the  meaning  of  the  6  Geo.  4. 
c.  &7 ;  since  that  statute,  therefore,  no  settlement  is  gained  by  paying 
ratds  in  respect  of  a  tenement  of  whatever  yalue,  unless  all  the  other 
requisites  of  the  statute  be  complied  with. — Rex  ▼.  Inhahitanti  of 
Teiffnmouth,  1  B.  &  Adol.  244. 

SETTLEMENT,  (fiy  Estate.) 

2.  The  pauper  was  invited  by  P.,  his  father-in-law,  to  reside  on  a  part 
of  premises  of  which  P.  was  lessee  for  years  determinable  on  three 
lives.  He  resided  there  till  P/s  death  intestate  in  1791 ;  and  during 
that  time,  by  an  arrangement  with  P.,  paid  the  whole  rent  of  the  pre- 
mises. .  No  letters  of  administration  were  taken  out.  The  pauper 
and  his  wife  continued  for  above  twenty  years  to  reside  on  the  same 
part  of  the  premises,  paying  one-third  of  the  rent,  two  sons  of  P. 
occupying  the  other' parts,  and  paying  the  other  two-thirds#  One  of 
these  latter  parts  fell  into  decay,  and  the  son  who  occupied  it  gave  it 
up  to  the  pauper,  who  thenceforth  paid  two-thirds  of  the  rent,  down 
to  1823,  when  the  last  of  tiie  lives  dropped.  Afterwards  he  continued 
in  possession  by  permission  of  the  landlord.  Held,  that  he  gained 
no  settlement. — Rex  v.  Inhabitants  of  Oheford  Fitzpainct ^l 
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SETTLEMENT,  {by  Hiring  and  Serviee.) 

3.  Pauper  was  hired  to  serve  as  A  carter,  from  Michaelmas  to  Michael- 
mas, if  the  master  had  no  sale ;  if  he  had  a  sale,  pauper  was  to  leave. 
The  master  had  a  sale  in  a  few  months,  and  the  pauper  left.  Held, 
a  good  hiring  for  a  year. — Rex  v.  Inhabitants  of  Farleigh  Wallop^ 
I  B.  &  Adol.  336. 

4.  The  pauper  was  hired  and  served  for  fifty-one  weeks  from  October 
18,  1823.  During  the  term  he  made  a  new  bargain  with  his  master 
ibr  a  year,  beginning  at  Old  Michaelmas,  (October  11, 1824).  The 
term  of  fifty-one  weeks  expired  October  9,  1824,  The  case  found 
that  the  pauper  '*  remained  in  his  master's  house  and  worked  for  him 
regularly  from  the  18th  October  1823  till  three  weeks  before  Old 
Michaelmas  1825:''  the  sessions  had  decided  against  the  settlement. 
Held,  that  on  the  above  finding  the  case  shewed  a  continuing  service 
on  the  10th  October  1824,  which  might  be  connected  with  the  prior 
and  subsequent  service,  so  as  to  give  a  settlement ;  and  that  the  con- 
clusion of  the  sessions  was  therefore  wtODg.—^jReo;  v.  Inhabitants  of 
Harbury,  1  B.&  Adol.  360. 
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5.  The  pauper,  at  fourteen  years  of  age,  was  placed  by  his  father  with 
a  collier  in  the  respondent  parish,  with  whom  he  worked  as  a  shear- 
man for  eight  months,  being  paid  by  the  week,  and  sleeping  on  his 
master's  premises.  The  master  then  asked  him  to  go  to  spinning  for 
the  rest  of  the  year,  which  he  did,  and  worked  and  was  paid  by  the 
pound :  and  he  stayed  with  his  master  as  a  spinner  twelve  years. 
The  sessions  confirmed  the  order  of  removal*  subject  to  a  case  stating 
these  facts ;  but  the  court  w«re  of  opiotoii  that  they  ought  to  have 
found  whether  this  was  a  yearly  hiring  or  not,  and  sent  the  case  back 
to  them  for  that  purpose.  .  Rex  v.  Inhabitants  of  Road,  1  B.  &  Adpl. 
362. 

SHIPPING. 

The  navigation  act,  6  Geo.  4.  c.  109,  requires  that  British  registered 
ships  shall  be  navigated  by  a  crew  of  which  three-fourths  are  British 
seamen,  unless  a  due  proportion  of  British  seamen  cannot  be  pro- 
cured in  any  foreign  port  or  any  place  within  the  limits  of  the  East 
India  Company's  charter,  or  such  proportion  be  destroyed  during  the 
voyage  by  any  unavoidable  circumstance,  and  the  master  shall  pro- 
duce a  certificate  of  such  facts  under  the  hand  of  any  British  consul, 
or  of  two  known  British  merchants,  &c. ;  or  in  the  want  of  such  cer- 
tificate shall  make  proof  of  the  truth  of  such  facts  to  the  satisfaction 
of  the  collector  and  comptroller  of  the  customs  of  any  British  port, 
or  of  any  person  authorized  in  any  other  part  of  the  world  to  enquire 
into  the  navigation  of  such  ship. 

The  crew  of  a  ship  was  reduced  during  the  voyage  by  deaths  be- 
low the  due  proportion  of  British,  and  none  but  foreigners  could  be 
obtained  to  replace  them.  *  No  certificate  of  this  fact  was  procured 
pursuant  to  the  act.  The  vessel  was  lost  with  this  crew  on  board. 
Held,  in  an  action  on  a  policy  of  insurance  on  the  ship,  that  it  was 
sufficient  that  proof  of  these  facts  was  made  before  tlu  jury  at  the 
trial ;  and  that  the  vessel  was  within  the  exemption. — Suart  v;  Pow- 
ell,  1  B.  &  Adol.  266.  - 

SLANDER. 

Words  imputing  that  a  plaintiff  is  unfit  for  an  office  of  profit  which  he 
holds,  by  reason  of  his  immorality,  are  not  actionable  per  se ;  but 
only  words  which  are  spoken  of  him  in  reference  to  his  character  or 
conduct  in  such  office ;  which  impute  the  want  of  some  necessary 
qualification  for  or  misconduct  in  it. — Lvmhy  v.  Allday,  1  C.  &  J. 
301. 

SPIRITUOUS  LIQUORS. 

If  a  person  sell  two  sorts  of  liquors  at  the  same  time,  eilch  under  20s. 
value,  but  together  of  greater  value;  he  may  recover  the  price. — 
Owens  V.  Porter,  4  C.  &  P.  367. 

STAMP. 

1.  A  bond  was  given  in  a  penalty  of  2000/.  conditioned  for  tlie  payment 
of  all  such  sums  as  the  obligees,  bankers,  should  advance  to  the  ob- 
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ligors  on  account  of  the  accepting  or  paying  any  bills,  &c.  to  the 
amount  of  1000/.  together  with  such  lawful  charges  and  allowances 
as  were  usually  charged  by  bankers  in  such  cases,  and  interest.  Held 
that  a  5/.  stamp  (the  proper  stamp  for  a  bond  given  to  secure  a  sum 
exceeding  500/.  but  not  exceeding  1000/.)  was  insufficient  for  this 
bond,  which  was  to  secure  the  bankers'  charges  as  well  as  the  1000/. 
Dickson  v.  Cass,  1  B.  &  Adol.  343; 

t2.  Several  itinerant  traders  in  the  same  business  agreed  in  writing  to 
divide  and  not  interfere  with  certain  districts  of  the  several  cities, 
towns,  &c.  set  forth  on  a  map  thereto  annexed  and  referred  to  :  Held, 
that  the  names  of  places  on  the  map  must  be  counted  as  words ;  and 
if  they  together  with  the  agreement  itself  exceeded  1080,  it  must 
have  a  1/.  Idf.  stamp. —  Wickens  v.  Evans,  4  C.  &  P.  359. 

STATUTE. 

An  act  of  parliament  (8  Geo.  4.  c.  29.)  enacted  that  the  mayor,  sheriffs, 
citizens  and  commonalty  of  Norwich,  should  within  three  calendar 
months  before  the  4th  May  in  each  year,  elect  twenty  guardians  of 
the  poor  for  the  city,  and  that  on  the  Monday  in  Easter  week  there 
should  be  elected  for  each  parish,  &c.  of  the  city  the  additional  num- 
ber of  guardians  of  the  poor  therein  mentioned,  (forty-eight  in  all) 
and  that  the  several  persons  elected  should  enter  on  their  offices  on 
the  4th  May.  It  was  also  enacted  that  in  case  default  were  made  in 
the  election  of  a  guardian  or  guardians,  the  other  guardians  nomi- 
nated under  the  act  should  proceed  as  fully  in  the  execution  of  the 
act  as  if  all  the  elections  had  taken  place.  The  corporation  having 
neglected  to  elect  the  twenty  within  the  time  mentioned  in  the  act,  a 
mandamus  was  panted  to  compel  them  to  proceed  to  an  election, 
the  court  holding  the  clause  limiting  the  time  of  election  to  be  direc- 
tory only.     Rex  V.  Mayor,  9fe.  of  Norwich,  1  B.  &  Adol.  310. 

And  see  Certiorari. 

SUBPOENA  DUCES  TECUM.    See  Practice,  16. 

THRESHING  MACHINE. 

Destroying  the  several  parts  of  a  threshing  machine  which  the  owner, 
expecting  a  mob  to  come  and  destroy  it,  has  taken  to  pieces,  is  *^  de- 
stroying a  threshing  machine,"  and  felony,  within  7  &  8  Geo.  4.  c.  30. 
s.  4.  So  also  is  destroying  a  water-wheel  which  was  put  up  and  used 
solely  for  the  working  of  a  threshing  machine,  and  which  alone  the 
'  owner,  who  has  taken  down  the  rest  of  the  machine  to  save  it  frOm 
being  destroyed,  has  left  standing :  and  it  makes  no  difference  that 
he  sometimes  worked  the  machine  by  horses. — Rex  v.  Mackerel,  Rex 
r.Fidler,  4  C.  &  P.  448,  449. 

TITHES. 

The  tenth  calf  in  the  order  of  birth,  where  that  order  can  be  ascer- 
tained, is  the  tithe  calf. — Tratman  v.  Carrington,  1  C.  &  J.  320. 

TITLE,  EVIDENCE  OF. 

Tlie  plaintiff  sued  for  money  had  and  received,  a  sheriff's  officer  who 
had  wrongfully  taken  in  execution,  and  received  the  price  of  a  horse 
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which  had  helonged  to  tho  plaintiff's  husband,  but  which  after  his 
death  the  plaintiff  had  provided  with  keep.  No  letters  of  adminis- 
tration were  produced.  Held,  that  as  against  a  mere  wrong  doer, 
the  plaintiff  showed  sufficient  title  to  enable  her  to  recover. — Oughion 
y,  Seppings,  1  B.  &  Adol.  941. 
And  see  Ejectment. 

TRESPASS. 

A  person  who  gives  another  in  charge  to  a  constable  for  felony,  and 
assists  in  the  arrest,  is  not  entitled  to  an  acquittal  under  the  general 
issu^,  in  trespass  brought  against  him  jointly  with  the  constable. — 
Hough  V.  Marehoni,  1  M.  &  M.dlO. 

TROVER. 

1.  A  refusal  by  a  bailee  to  deliver  goods  to  the  real  owner  without  the 
authority  of  the  bailor,  who  has  in  fact  no  lien,  is  sufficient  evidence 
of  a  conversion. —  Wilson  v.  Anderton,  1  B.  &  Adol.  450. 

2.  Goods  were  seized  under  a  "fi.  fa,  but  the  execution  was  abandoned 
on  an  agreement  that  the  judgment  i;reditor  should  be  paid  in  goods 
instead  of  money.  Part  of  the  goods,  however,  were  afterwards  sent 
by  a  person  acting  under  the  directions  of  the  under-sheriff  to  the 
sheriff's  officer,  as  a  security  for  his  fees.  The  judgment  creditor 
paid  the  fees,  and  these  goods  were  then  forwarded  to  him.  The 
defendant  in  the  action  had  before  the  execution  committed  an  act  of 
bankruptcy,  on  which  a  commission  afterwards  issued :  Held,  that 
there  was  a  sufficient  conversion  to  render  the  sheriff  liable  in  trover 
t6  flie  assignees. — Carlisle  v.  Garland,  7  Bing.  298. 

AAd  see  Wharfinger. 

TRUSTEES. 

1.  A.  having  a  life  estate,  with  remainder  to  her  children,  in  certain 
bank  stock  and  in  a  leasehold,  joined  with  her  children  in  assigning 
them  to  a  trustee,  in  trust  to  receive  and  convert  the  same  into  monefff 
and  for  that  purpose  to  sell  the  leasehold,  and  the  reversionary  in- 
terest in  the  funds  ;  with  a  proviso  that  he  should  not  put  the  trusts 
declared  of  the  premises  in  force  for  five  years,  so  as  to  deprive  A. 
of  her  life  interest  therein  during  that  period.  Held,  that  after  the 
Gve  years  had  expired,  the  trustee  had  power  to  sell  the  bank  stock. — 
Boyman  v.  Gutch,  7  Bing.  379. 

2.  Assignees  of  all  a  debtor's  property  in  trust  for  creditors  are  not 
bound  to  accept  a  lease  of  which  they  knew  nothing  when  they  exe- 
cuted the  assignment,  and  which  they  believe  will  be  injurious  to  the 
creditors.  They  may  put  it  up  to  sale  to  try  whether  it  can  be  made 
beneficial,  without  rendering  themselves  chargeable  as  assignees  of 
the  lease  ;  but  if  they  treat  the.  estate  as  their. own,  and  do  any  thing 
with  it  prejudicial  to  the  landlord,  they  render  themselves  so  charge- 
able.—Car/cr  V.  Wame,  1  M.  &  M.  479. 

VENDOR  AND  PURCHASER. 

In  assumpsit  to  recover  back  a  deposit  on  a  purchase,  on  the  ground 
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that  the  vendor  hai  failed  to  fnake  out  a  titie,  the  only  question  in  a 
court  of  law  is,  whether  the  vendor  had  or  had  not  a  title  to  convey  ; 
they  will  not  enter  into  the  question  whether  the  title  is  subject  to 
such  doubt  that  a  court  of  equity  would  not  have  compelled  an  un- 
willing purchaser  to  take  it. — Boyman  v.  GvSehy  7  B^ng.  879. 

VENUE.    See  Practice,  14. 

WARRANT  OF  ATTORNEY.    See  Bankrupt,  4  j  Practice,  4. 

WARRANTY. 

A  party  who  sells  a  horse,  saying^  that  he  is  sound  to  the  best  of  his 
knowledge,  ''  but  he  will  not  warrant,"  is  liable  in  assumpsit  on  a 
promise  that  the  horse  is  sound  to  the  best  of  his  knowledge.^^HTooii 
V.  Smith,  1  M.  &  M.  639. 

And  see  Pleading,.  5. 

WHARFINGER. 

A  wharfinger  who  has,  in  vriting  or  orally,  admitted  goods  in  his  pos- 
session to  be  the  property  of  A.,  is  estopped  to  dispute  A/s  title  to 
recover  them  in  trover .-^6^o#Ztn^  v.  Bimiey  7  Bing.  339. 

WITNESS. 

1.  Ejectment  against  a  party  claiming  to  retain  the  lands  as  heir  at  law 
to  his  father.  >  Heldj  that  his  mother  was  a  competent  witness  for  him, 
though  her  testimony  went  to  shew  a  seisin  in  law  in  her  husband, 
which  would  entitle  her  to  dower :  for  the  judgment  ia  the  action 
would  be  no  evidence  of  the  husband's  seisin. ^--1>O0  d,  ffighiingnle 
V.  Maisey,  I  B.  &  Adol.  439. 

2.  A  defendant  who  has  suffered  judgment  by  default  is  a  competent 
witness,  where  he  is  disinterested. — WorraU  v.  Janes ^  7  Bing.  395. 

3.  A  party  is  not  compellable  by  the  court  to  attend  as  a  witness  before 
an  arbitrator,  though  the  reference  be  by  order  of  nisi  prim. — Wan-^ 
seU  V.  Soitthwood,  4  M.  &  R.  359. 

4.  In  case  against  several  defendants  for  an  injury  arising  from  the 
negligence  of  their  servant,'  a  release  by  one  of  the  defendants  to  the 
servant  makes  him  a  competent  witness.  And  senible,  the  masters 
and  servant  may  be  sued  jointly. — Whitamore  v.  Waterhtnise^  4  C.  & 
P.383. 


EQUITY. 


[liidudiog  2  Simons,  Fart  4  -,  1  Younge,  Part  2 ;  and  2  Dow  &  Clarke  (tate  Dow), 

Partl. 
The  only  three  cases  in  the  last  number  of  Bligh,  Vol.  III.  Part  2,  weie  reported 

in  Dow,  and  abstracted  in  previous  numbers  of  the  Law  Magazine.] 


ALIENATION. 

An  act  of  bankruptcy  is  not  a  voluntary  alienation :  as  where  a  tes- 
tator havii^  bequeathed  certain  stock  upon  trust  for  A.  for  life,  and 
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after  his  decease,  to  his  children,  declared  that  the  provision  so  made 
for  A.  should  not  be  subject  to  any  alienation  or  disposition,  by 
sale,  mortgage,  or  otherwise;   and  in  case  he  should  charge,   or 

attempt  to  charge,  affect,  or  incumber  the  same,  it  should  operate  as 
a  complete  forfeiture,  and  the  same  should  devolve  upon  the  next 
successor,  or  person  in  expectancy,  as  if  A.  were  dead :  it  was  held 
that,  upon  the  bankruptcy  of  A.,  his  assignees  were  entitled  to  his 
life  interest. — Lear  v.  Leggett,  Sim.  483. 
AMENDMENT.    See  Practice,  6. 

ANSWER.    See  Pleading,  4. 

APPOINTMENT. 

A.  having  a  power  of  appointing  10,000Z.  among  his  younger  children, 
appoints  to  them  equally,  reserving  a  power  of  revocation  as  to 
50007.,  which  he  afterwards  irrevocably  appoints  to  E.,  one  of  his 
children,  in  pursuance  of  an  arrangement  by  which  E.  was  to  pay 
A.'s  debts.  Afterwards,  A.  by  a  deed  poll  to  which  £.  is  a  party, 
in  exercise  of  all  powers,  revoked,  the  appointment  to  £.  as  to  2500/., 
which  he  appointed  to  a  child  by  a  second  marriage,  and  confirmed 
the.  remaining  2500Z.  to  E. :  Held,  that  the  appointment  of  5000/.  to 
£.  being,  under  the  circumstances,  absolutely  void,  the  appointment 
of  25007.  to  the  child  by  the  second  marriage  was  also  void,  and  the 
original  appointment  of  the  10,000/.  was,  consequently,  unaffected. — 
Farmer  v.  Martin,  Sim.  502. 

ATTACHMENT. 

An  attachment  issued  for  non-appearance  to  a  subpoena  served  in 
Guernsey,  is  irregular. — Fernandez  v.  Corhin,  Sim.  545. 

AWARD. 

By  the  law  of  Scotland  an  award  is  good  as  far  as  it  goes,  even  if  the 
arbitrator  does  not  decide  on  the  whole  matter  before  him,  provided 
it  be  unobjectionable  in  other  respects. — Maclellan  App.,  Macleod^ 
Resp.,  D.  &  C.  121. 

BANKRUPT. 

A  defendant  in  his  answer  to  a  bill  by  assignees,  alleged  that  they 
had  not  obtained  the  necessary  consent  for  commencing  the  suit ; 
upon  which  the  assignees  filed  a  supplemental  bill,  stating  that  since 
the  filing  of  the  original  they  had  obtained  the  necessary  consent : 
a  demurrer  to  the  supplemental  bill  was  allowed. — King  y,  TuUock, 
Sim.  469. 

And  see  Alienation, 

BYE-LAW.    See  Charter. 

CHARITY. 

Semhle,  A  grant  from  the  crown  of  certain  privileges  and  property  for 
the  defence  of  and  preservation  of  the  peace  of  a  city  is  a  charitable, 
gift  within  the  jurisdiction  of  the  court. — Ati.  Gen,  v.  Mayor  and 
Corporation  of  Carlisle,  Sim.A37, 
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CHARTER. 

1.  A  charter  from  the  crown  must  be  accepted  or  rejected  tn  foio  un- 
less there  should  appear  an  intention  on  the  part  of  the  crown  that 
the  body  to  whom  the  charter  is  given  should  have  liberty  to  ac- 
cept in  part  and  reject  in  part. — Lovell  v.  Westwood  (in  error),  D. 
&  C.  21. 

2.  A  charter  vetted  the  right  to  elect  burgesses  in  the  general  body 
of  a  corporation^  and  gave  the  power  of  making  bye-laws  to  a  se- 
lect body.  The  corporation  at  large,  by  a  bye-law,  delegated  the 
power  of  electing  burgesses  to  a  select  body :  Held,  that  such  a  bye- 
law  was  good,  as  the  right  of  making  bye- laws,  which  the  corpora- 
tion at  large  had  at  common  law,  was  not  taken  away  by  the  power 
given  by  the  charter  to  the  select  body.— S.  C, 

CONSOLIDATION  OF  SUITS.    See  Practice,  6. 

CORPORATION.    See  Charter. 

COSTS. 

1.  Where  a  solicitor's  bill  had  been  taxed  after  the  commencement  of 
an  action  at  law  for  the  amount,  and  more  than  a  sixth  had  been 
taken  off,  but  the  costs  of  taxation  had  not  been  ascertained,  an  in- 
junction was  granted  to  restrain  the  action. — WaUan  y,  Johnsony 
Sim.  456. 

2.  A  first  mortgagee  with  a  power  of  sale,  having  lost  his  title-deeds, 
instituted  a  suit  to  have  the  estate  sold  under  a  decree  of  the  court. 
The  sale  took  place  accordingly,  but  the  proceeds  were  not  suffi- 
cient to  pay  the  principal  and  interest  due  to  the  plaintiff.  The 
costs  of  the  subsequent  incumbrancers  were  nevertheless  directed  to 
be  paid  out  of  the  proceeds. — Wontner  v.  Wright,  ^im.  543. 

And  fsee  Tithes,  6;  Executor. 

COVENANT.    See  Landlord  &  Tenant. 

DEED. 

J.  E.,  by  settlement  upon  his  marriage  in  1766,  covenants  that  the 
whole  of  his  property  at  his  death  shall  go  to  the  issue  of  the  marriage. 
A  few  years  afterwards  the  wife  died,  leaving  issue  a  daughter  and 
only  child,  who,, in  1787,  marries  J.  G.,  aged  twenty-one  years,  and 
by  him  has  a  Son,  born  in  the  following  year.  J.  6.  then  proposed 
to  go  to  India,  leaving  his  wife  and  child  at  Aberdeen ;  and  J.  £. 
persuades  him  and  his  wife  to  execute  a  deed,  by  which,  in  con* 
sideration  of  315Z.,  they  discharge  him  from  all  claims  on  his  pro- 
perty. Neither  of  them  were  at  that  time  aware  of  the  wife's  claims 
under  her  mother's  marriage  contract,  and  J.  E.,  attended  by  his 
roan  of  business,  took  the  deed  to  them  oa.the  night  of  the  husband's 
departure,  when  it  was  executed.  By  this  deed  it  was  declared 
that  J.  E.  paid  a  moiety  of  the  3157.  at  the  execution,  and  that  the 
other  moiety  was  to  be  paid  after  his  death ;  but  he,  in  fact,  paid 
nothing,  only  renouncing  a  debt  of  6U.,  and  giving  a  note  for  96/. 
J.  E.,  two  days  before  his  death,  conveyed  all  his  property,  amount- 
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ing  to  a  large  sum,  to  trustees,  to  build  a  hospital :  Helfl,  that  the 
.  deed' by  which  the  daughter  released  her  right  to  the  property  under 
her  mother's  settlement  was  void,  as  obtained  by  fraud  and  circum- 
vention. That  the  trust  deed,  which  provided  that  the  fund  should 
accumulate  till  it  amounted  to sterling,  when  it  was  to  be  ap- 
plied in  building  the  hospital,  and  maintaining boys,  was  also 

void  for  uncertainty.— ^uren,  App. ;    Bannermany  Resp.,  D.  &  C. 
74- 

DEMUKRER. 

The  prayer  of  process  in  a  bill  for  disqg^ery,  prayed  that  the  defend- 

'  ant  might  abide  such  order  and  decree  as  the  court  should  think 

proper  to  make.    A  demurrer  on  the  ground  that  the  prayer  was  for 

relief^  was  allowed,  with  leave  to  amend  on  payment  of  costs  up  to 

the  time  of  allowing  it,^Ambury  v.  Jones,  T.  199. 

DESCENT. 

Where  any  part  of  the  price  of  heritable  (real)  estate  remains  unpaid, 
and  is,  by  the  conveyance,  expressly  made  a  buMen  upon  tK^  estate 
until  paid,  it  remains  heritable,  and  descends  to  the  heir  at  law. — 
M^KenzUy  App.,  Anderson,  Resp.,  D.  &  C,  60. 

DISMISSAL  OF  BILL.    See  Practice,  1^7. 

DISCOVERY. 

Bill  by  legatees,  entitled  to  legacies  charged  on  real  estates,  for  a  dis- 
covery and  production  of  a  deed,  by  which  it  was  alleged  that  the 
real  estates  were  limited  to  the  testator  as  tenant  in  tail,  but  from 
which,  if  produced,  it  would,  as  the  plaintiffs  insisted,  appear  that 
the  testator  was  tenant  in  fee.  A  demurrer,  on  the  ground  that  the 
plaintiffii,  claiming  not  under,  but  in  opposition  to  the  entail,  were 
not  entitled  to  a  discovery,  was  allowed.  —  TTtfoon  v.  Forster, 
Y.280. 

DISSENTERS.    See  Jurisdiction. 

DOCUMENTS  (PRODUCTION  OF). 

The  plaintiff  in  a  tithe  suit  is  not  entitled  to  the  production  of  receipts 
for  moduses  and  compositions,  given  to  the  defendants  by  the  plain- 
tiff and  his  predecessors ;  some  of  those  receipts  relating  to  tithes 
not  clainAed  in  the  suit,  and  others  being  evidence  for  the  defendants. 
-^Tomlinson  v.  Lymer,  Sim.  489. 

EVIDENCE.    See  Will,  3 ;  Tithes,  1,  2,  7,  9. 
EXECUTOR. 

An  executor  conducting  suits  arising  out  of  the  administration  of  the 
testator's  assets  as  solicitor,  will  not  be  allowed  Lis  costs  of  conduct- 
ing those  suits  in  the  first  instance,  where  it  appears  that  there  has 
been  negligence  and  delay  on  his  part.^IFt7/*OTi,  App.,  Carmiekael, 
Resp.,  D.&C.  51. 

FORFEITURE.    See  Alienation  ;  Tenantry  Acts. 
FRAUD.    See  Deed. 
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INJUNCTION. 

1.  A  motion  by  the  defendant  to  dissolve  an  injunction,  gpranted  on  affi- 
davit of  merits,  and  certificate  of  bill  filed,-  to  restrain  execution  on  a 
judgment  obtained  by  the  defendant  against  the  plaintiff,  the  latter 
having  obtained  a  judgment  to  a  greater  amount  against  the  for- 
mer, was  refused. — Williams  v.  Davies,  Sim.  461. 

2.  In  a  suit  for  the  administration  of  assets,  the  executors  had  paid  all 
their  balances  into  court,  and  the  cause  had  been  heard  on  further 
directions.  The  lessor  afterwards  commenced  an  action  against  the 
executors  for  breaches  of  a  covenant  to  repair  contained  in  a  lease 
granted  to  the  testator :  an  injunction  was  granted,  and  the  Master 
directed  to  ascertain  the  amount  of  damages  in  consequence  of  the 
alleged  breaches. — Sutton  v.  Maskitevy  Sim.  613. 

3.  The  common  injonotioii  is  not  dissolved  by  the  plaintiff's  obtaining 
an  order  to  amend  without  saving  the  injunction,  unless  the  record  is 
altered.— ^/>avt«  v.  Dam,  Sim.  ^16. 

4.  The  court  will  grant  an  ii^unction  to  restrain  proceedings  upon  a 
note  taken  when  over  due ;  notwithstanding  the  same  defence  may 
be  set  up  at  law.— Jf<K^«on  v.  Murray ^  Sim.  516. 

And  see  Costs,  1. 

INSURANCE. 

The  judgment  of  the  Master  of  the  Rolls  in  the  case  of  Bolland  v. 
Disney f  8  Russ.  383.,  and  3  Law  Mag.  554.,  was  reversed  in  the 
House  of  Lords,  on  the  ground  that,  as  a  condition  in  a  policy  saving 
the  insurance  in  the  event  of  the  party  effecting  the  insurance  com- 
mitting felony,  would  clearly  be  void,  as  affording  encouragement  to 
crime,  and  being  contrary  to  public  policy  —  so  no  effect  could  be 
given  to  a  policy  which  in  reality  involved  that  condition. — AmieahU 
Society,  App.,  Bolland,  Resp.,  D.  &  C  1. 

INTEREST,    See  Practice,  13. 

JOIlirT  STOCK  COMPANY.    See  Pleading,  3. 

JUDGMENT.    See  Injunction,  1. 

JURISDICTIOif. 

The  court  will  not  interfere  to  prevent  the  removal  of  a  dissenting 
minister,  where  the  deed  vesting  the  chapel  in  trustees  contained  no 
direction  as  to  the  mode  of  electing  the  minister,  or  as  to  the  dura- 
tion of  his  office  when  elected ;  nor  any  provision  for  the  minister, 
who  was  entirely  dependant  for  his  support  on  the  voluntary  contri* 
butioiis  of  the  members  of  the  congregation. — Porter  v.  Clarke, 
Sim.  520. 

LANDLORD  AND  TENANT. 

On  the  hearing  of  the  cause  of  Statham  v.  The  Trustees  of  the  Ltver^ 
pool  Dock  Company,  Y.  26d.  the  court  held  the  question  at  issue,  to 
have  been  virtually  decided  on  the  demurrer,  and  decreed  accord- 
ingly*— See  Law  Mag.  vol.  V.  p.  227. 
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LEGACY  DUTY. 

Wfa^re  an  annuity  was  gplven  clear  of  all  deductions,  and  directed  to 
be  paid  out  of  certain  sums  of  stock  standing  in  the  testator's  name, 
it  was  held  that  the  legacy  duty  must  be  paid  by  the  executors. — 
Dmokim  v.  Tatham,  Sim.  492. 

LESSEE.    See  Tithes,  10. 

MODUS.    See  Pleading,  4;  Tithes« 

NEGLIGENCE.    See  Solicitor. 

PARTIES.    See  Pleading,  1,  2,  3. 

PLEADING. 

1.  The  mortgagor  is  a  necessary  party  to  a  bill  by  a  second  mortgagee 
to  redeem  the  first,  and  foreclose  the  equity  of  redemption. — Farmer 
V.  Curtis,  Sim.  466. , 

2.  To  a  bill  of  foreclosure  by  a  second  mortgagee  against  a  third  mort- 
gagee and  the  mortgagor,  the  first  mortgagee  is  not  a  necessary  party. 
— Rose  V.  Page,  Sim.  471. 

3.  The  act  of  parliament  forming  a  joint  stock  company,  authorized  all 
suits  on  behalf  of  the  company  against  any  person  to  be  prosecuted 
in  the  name  of  the  chairman  or  one  of  the  directors ;  and  in  all  pro- 
ceedings in  which,  before  the  passing  of  the  act,  it  would  have  been 

-  necessary  to  state  the  names  of  the  persons  composing  the  company, 
it  was  made  sufficient  to  state  the  name  of  such  chairman  or  director, 
whose  death  or  resignation  was  not  to  be  an  abatement  of  the  suit. 
Held,  that  this  act  did  not  enable  the  society  to  sue  one  of  its  own 
body  without  making  the  other  members  parties. — M*Mahon  y. 
Upton,  Sim.  473. 

4.  A  defendant  in  a  tithe  suit  set  up  a  modus  for  all  tithes :  haying 
afterwards  discoyered  that  the  modus  only  covered  the  tithes  of  pas- 
ture land,  she  moyed  for  leaye  to  file  a  supplemental  answer  to  cor- 
rect the  mistake.  Ordered  that  the  cause  should  proceed  as  if  the 
modus  had  been  laid  in  the  way  proposed. — Podmore  v.  Skipwith, 
Sim.  565. 

PRACTICE. 

1.  The  amendment  of  a  bill,  without  senring  the  defendant  with  a  sub- 
,    pana  to  answer  the  amendments,  will  not  prevent  the  defendant 

from  dismissing  the    bill  for   want  of  prosecution. — Bramston  y. 
Carter,  Sim.  458.    See  the  16th  of  New  Orders. 

2.  A  motion  to  dismiss  a  bill  to  perpetuate  testimony,  for  want  of  pro- 
secution, is  irregular:  setnhle,  the  proper  application  is  that  the 
plaintiff  may  be  ordered  to  proceed  with  his  cause  within  a  given 
time,  or  pay  the  defendant  his  costs. — Wright  v.  Moore,  Sim.  459. 

4.  Where  a  replication  was.  filed  on  the  28th,  and  on  the  29th  a  sub- 
poena to  rejoin,  returnable  immediately,  tested  on  the  27th,  without 
an  order  having  been  obtained  for  the  subpoena,  it  was  held  to  be 
irregular;  and  a  motion  to  discharge  an  order  to  dismiss  the  bill  for 
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want  of  prosecution,  refused  with  costs. — Brown  y.  Moore,  Sim. 
464. 

4.  To  prevent  a  suit  being  revived,  a  demurrer  or  plea  must  be  put 
in  to  the  bill :  to  answer  is  to  submit  to  the  revivor. — Lewis  y.  Bridge 
many  Sim.  465. 

5.  A  motion  by  the  defendants  to  sixteen  bills  for  tithes,  the  defences 
to  all  of  which  were  the  same,  that  the  suits  might  be  consolidated, 
was  refused  with  costs,  as  made  in  opposition  to  the  practice  both  in 
Chancery  and  the  Exchequer. — The  Warden  and  Fellows  of  Man- 
Chester  College  v.  Isherwood,  Sim.  476. 

6.  Where  an  injunction  has  been  obtained  on  affidavit  of  merits,  the 
plaintiff  may  amend  his  bill  without  prejudice  to  the  injunction. — 
Pickering  v.  Hanson,  Sim.  488. 

7.  Between  the  giving  of  notice  of  a  motion  to  dismiss  the  bill  for 
want  of  prosecution,  and  the  making  of  the  motion,  the  plaintiff  ob- 
tained an  order  to  amend :  the  court  refused  to  make  an  order  upon 
the  motion,  but  directed  the  costs  of  it  to  be  paid  by  the  plaintiff. — 
Davenport  v.  Manners,  Sim.  514. 

8.  Where  there  were  two  suits  for  tithes  by  the  same  plaintiff  against 
different  occupiers,  but  relating  to  the  same  matters,  and  the  defence 
to  which  was  the  same,  the  depositions  only  of  such  of  the  witnesses 
in  the  prior  suit  as  were  dead  were  allowed  to  be  read  in  the  subse- 
quent suit. — Carrington  v.  Cornock,  Sim.  567. 

9.  Where  affidavits  are  intended  to  be  read  in  support  of  a  motion  of 
which  notice  is  given,  a  general  rule  of  the  court  of  Exchequer  re- 
quires such  affidavit,  to  be  filed  one  clear  day  before  such  application 
is  made,  and  the  filing  to  be  mentioned  at  thS  foot  of  the  notice :  but 
this  rule  does  not  extend  to  the  filing  of  affidavits  of  mere  service  of 
notice  of  motion. — Rock  v.  Unett,  Y.268. 

10.  On  a  reference  for  impertinence,  in  the  Exchequer,  the  Master  re- 
ported the  answer  impertinent.  Exceptions  were  taken,  and  allowed, 
and  it  was  referred  to  the  Master  to  review  his  report :  Held,  that 
the  Master's  subsequent  report  that  the  answer  was  not  impertinent, 
ought  to  be  confirmed  on  a  motion  made  on  notice,  and  that  the  de- 
fendant must  have  thie  costs  of  the  application. — Jones  v.-  Green, 
Y.  269. 

[In  Chancery,  the  Master  merely  certifies  the  impertinence,  and 
the  certificate  is  confirmed  on  a  motion  of  course.] 

11.  A  commission  to  examine  witnesses  was  issued  at  the  instance  of 
the  defendant,  in  which  the  plaintiff  joined,  and  named  commission- 
ers :  the  plaintiff  afterwards,  by  leave  of  the  court,  withdrew  his 
replication,  and  amended  his  bill,  to  which  an  answer  was  put  in, 
and  a  replication  filed  to  that  answer,  and  then  the  commission  waa 
resealed :  Held,  that  it  was  not  necessary  to  issue  a  new  commission, 
and  that  if  the  commissionerg  named  by  the  plaintiff  in  the  first  in- 
stance were  unable  to  attend  under  the  resealed  commission,  they 
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ought   to   make  a  special   application  on  the  subject.  —  Pa^e  y. 
Fletcher,  Y.  271. 

12.  An  action  was  brought  on  a  bond,  and  a  cognovit  given  as  a  secu- 
rity, and  for  settling  the  action,  on  which  judgment  was  entered  up 
for  principal  and  interest.  Held,  that  the  representatives  of  the  ob- 
ligor could  not  afterwards,  in  a  suit  for  the  administration  of  his  as- 
sets,'question  the  bond  on  the  ground  of  usury. — Berrington  y. 
Evans,  Y.  276. 

13.  Interest  is  not  allowed  on  judgments,  merely  on  the  ground  that  the 
creditors  have  been  prevented  from  rendering  them  available  by  the 
decree  and  subsequent  proceedings  in  the  suit.    S.  C. 

And  see  Attachment. 

PROMISSORY  NOTE.    See  Injunction,  4. 

PUBLIC  OFFICER. 

The  salary  of  assistant  parliamentary  counsel  to  the  treasury  is  not  as- 
signable, on  grounds  of  public  policy. — Cooper  v.  Reilly,  Sim.  560. 

SET-OFF-    See  Injunction,  1. 

SOLICITOR. 

Where  a  law  agent  departs  from  the  ordinary  mode  of  preparing  a  se* 
curity,  and  neglects  to  take  the  steps  necessary  for  rendering  the 
mode  adopted  by  him  effectual  for  its  purpose,  he  must  be  held  re- 
sponsible for  the  consequences :  but  he  is  not  liable  for  a  mistake  in 
a  nice  and  difficult  point  of  law. — Stevenson,  appellant,  Rowand,  re- 
spondent, D.  &  C.  104. 

And  see  Costs,  1. 

SPECIFIC  PERFORMANCE. 

Where  an  estate,  consisting  of  fen  land,  and  so  described  in  the  parti- 
cular of  sale,  was  charged  by  a  local  but  public  act  of  parliament 
with  drainage  and  embanking  taxes,  of  which  the  purchaser  had  not 
notice,  a  specific  performance  was  decreed,  without  a  compensation 
for  those  taxes. — Barraud  v.  Archer,  Sim.  43d.J 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  may  be  pleaded  to  a  bill  of  discovery  in  aid  of  an  action 
at  law,  where  it  has  been  pleaded  to  the  action,  notwithstanding  it  is 
a  defence  at  law. — McGregor  v.  The  East  India  Company,  Sim.  462. 

2.  A  plea  of  the  statute  need  not  deny  the  usual  allegation  that  the  de- 
fendant has  in  his  power  books,  documents,  &c.,  unless  it  is  alleged 
that  such  books,  docnments,  &c.,  if  produced,  would  show  a  promise 
given  within  six  years.    S.  C. 

3.  If  the  action  was  commenced  before  the  bill  was  filed,  a  plea  of  the 
statute  must  aver  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  action  brought.    S.  C. 

TENANTRY  ACTS. 

A  tenant  who  had  mortgaged  his  lease,  neglected  to  pay  his  rent  and 
costs,  or  file  a  bill  and  pay  the  money  into  court,  a<$cording  to  the 
provisions  of  the  Irish  tenantry  acts,  within  six  months  of  the  jodg- 
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inent  and  execution  in  ejectment  by  the  landlord.  Held,  that  al- 
though this  would  forfeit  his  lease,  yet  that  the  mortgagee  has  » 
further  time  of  three  months  in  which  to  comply  with  the  proyisions 
of  the  acts,  and  save  the  lease  from  forfeiture. — O'ReiUy,  appellant, 
JFtatherston,  respondent,  D.  &  C.  39. 

TERM. 

A' testator  devised  an  estate  to  several  persons  in  succession  for  their 
lives,  with  power  to  grant  leases.  The  first  tenant  for  life  granted  a 
lease,  not  warranted  by  the  power,  to  a  person  who  had  no  notice 
that  the  lessor  was  not  tenant  in  fee.  On  an  ejectment  by  a  subse- 
quent tenant  for  life,  it  was  held  that  the  lessee  might  set  up  an  old 
outstanding  term  created  by  the  testator ;  and  a  bill  to  prevent  his  so 
doing  was  dismissed  with  costs. — Golehorn  v.  Alcock,  Sim.  d52. 

TITHES. 

1.  In  a  suit  for  tithes,  the  defendants  pleaded  that  their  lands  formed 
part  of  a  district  covered  by  a  modus ;  and  in  their  answers,  and 
schedules  and  maps  affixed  thereto,  described  the  boundaries  of  such 
district,  and  of  their  farms  as  comprised  therein.  Witnesses  were 
examined,  who  proved  the  general  accuracy  of  the  boundaries  as  laid 
down  in  the  maps,  but  deposed  that  a  small  portion  of  land  (the  tithes 
of  which  were  not  in  question)  was  not  within  the  district,  although 
80  represented  in  the  maps.  Held,  that  this  discrepancy  was  not 
sufficient  to  destroy  the  modus ;  but  that  the  plaintiff  might  have  an 
issue^  in  which  the  jury  would  try  both  the  fact  of  payment  and  the 
question  regarding  the  boundaries. — Rudd  v.  WHgkt,  Y.  147. 

it.  The  defendants  in  a  tithe  suit  pleaded  farm  moduses,  which  they 
proved  to  have  been  accepted  for  above  a  century,  and  also  thai 

'  tithes  in  kind  had  never  been  paid  or  demanded  ;  but  there  was  no 
description  in  their  answers  of  their  respective  farms,  nor  any  evi- 
dence of.  their  boundaries.  Held,  that  the  defence  could  not  be  sus- 
tained ;  but  in  decreeing  an  account,  the  court  directed  that  it  should 
be  without  prejudice  to  the  defendants'  availing  themselves  of  this 
defence,  in  case  farther  enquiry  should  enable  them  to  ascertain  the 
boundaries  of  their  farms  accurately. — Rudd  v.  Champion,  Y.  173. 

3.  Where  an  endowment  gave  to  the  vicar  "the  tithes  of  flax  and 
hemp,  mills,  dairies,  calves  and  colts,  pigs  and  kids,  geese,  hens, 
eggs,  bees,  and  gardens,  and  other  small  matters  belonging  to  the 
alterage  of  the  cliiirch  and  chapel."  Held,  that  these  words  carried 
all  small  tithes. — Gibson  v.  Peacock,  Y.  186. 

4.  A  modus  of  four  shillings  for  hay  and  agistment  of  S.  was  pleaded 
as  payable  by  all  the  occupiers  within  that  district,  but  it  was  proved 
to  have  been  uniformly  paid  by  the  occupiers  of  two  farms  only  within 
the  district.  Held,  that  a  modus  must  be  paid  and  payable  by  those 
whom  it  protects,  but  that  the  mode  of  payment  in  this  case  was  not 
fatal  to  the  defence,  it  being  proved  that  the  farms  had  been  allotted 
to  particular  individuals,  on  condition  that  they  would  satisfy  to  the 
rector  the  modus.    S.C 
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6,  Eeceipt0  to  prove  a  naodai  b»  covmi^  tidie  of  bay  ^nd  agwtio^t 
were  produced,  in  some  of  which  the  modus  was  stated  to  be  paid  in 
lieu  of  tithe  hay,  and  in  others  of  tithe  hay  and  agistment;  paiol 
evidence  of  reputation  went  to  show  that  it  covered  both.  The  court 
would  not  decree  an  account  of  agistmentjt  •  but  left  it  to  the  vicar  to 
take  an  issue.    S.  C. 

6.  In  a  tithe  suit,  the  plaintiff  obtained  a  decree  for  an  account  of  some 
of  the  tithes  demanded,  with  costs.  As  to.  the  remainder,  issues  were 
directed,  which  were  tried  two  years  after,  when  the  defendants  ob- 
tained a  verdict.  The  payment  of  the  costs  given  by  the  decree  was 
stayed,  that  the  defendants  might  set  off  the  costs  of  the  issues.-— 
Taylor  v.  Cooke,  Y.  201. 

f,  A  township  modus  of  41.  (which  was  charged  by  the  bill  to  be  rank), 
in  lieu  of  all  tithes  of  com,  grain,  and  hay,  was  set  up.  It  appeared 
by  a  grant  from  Queen  Elizabeth,  under  which  the  plaintiff  claimed, 
that  the  then  extended  value  of  the  tithes  was  10/.,  and  it  was  proved 
that  the  parish  comprised  eleven  townships,  containing  upwards  of 
eight  thousand  acres,  of  which  the  township  in  question  formed  six 
hundred  and  thirty :  the  modus  was  proved  by  parol  evidence,  and 
parol  evidence  of  reputation,  to  have  been  paid  one  hundred  and  fifty 
years,  but  there  was  some  discrepancy  as  to  what  tithes  it  covered. 
Held,  that  the  evidence  was  exactly  fitted  for  trial  by  a  jury,  and  an 
issue  was  directed. — Lord  Redesdale  v.  Welby,  Y.  203. 

8.  The  defendants  to  a  tithe  suit  pleaded  a  modus  as  covering  a  district 
in  which  their  lands  were  situated;  they  proved  the  boundaries  of 
the  district,  and  also,  by  means  of  terriers,  rectors  books,  and  receipts, 
as  well  as  by  parol  evidence,  the  payment  of  the  modus^  and  non- 
payment of  tithes  in  kind,  for  nearly  one  hunplred  and  forty  years. 
The  rector  gave  in  evidence  Pope  Nicholas'  Taxation,  1291,  various 
inquisitions,  surveys,  &c.,  in  which  the  rectory  and  district  were  esti- 
mated at  values  irreconcileable  with  the  existence  of  the  alleged  mo- 
dus. Held,  that  these  instruments  were  not  conclusive  as  to  value, 
and  that  the  usage  proved  could  not  be  disregarded  merely  upon  their 
authority ;  and  as  a  question  of  rankness  also  arose,  which  was  one 
peculiarly  for  the  opinion  of  a  jury,  an  issue  must  be  directed. — 
Breey.  Beck,  Y.  211 . 

9.  On  the  trial  of  the  issue  directed  in  the  preceding  case,  a  verdict  was 
found  for  the  defendants,  thereby  establishing  the  modus.  Held,  on 
an  application  for  a  new  trial,  that  it  was  for  the  jury  to  consider  the 
weight  due  to  documentary  evidence,  and  whether  it  described  the 
actual  value  of  the  rectory  and  district,  or  whether  that  evidence  bore 
internal  traces  of  being  erroneous,  and  that  as  such  consideration  was 
properly  left  to  the  jury,  the  application  for  a  new  trial  was  refused. 
— S.C. 

10.  A  bill  was  filed  by  the  purchaser  of  tithes  for  three  years  against  an 
occupier  *,  the  lessor  was  made  a  defendi^t,  but  upon  his  disclaiming 
all  interest,  the  bill  was  dismissed  as  against  him.    It  was  objected 
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tkEt  the^tamtilTdlfliifffa^  nnder  a  parot  demise  of  titbeil,  which  only 
lie  in  grant,  could  not  singly  maintain  the  suit.  Held,  that  al^ 
thouglft  the  iitelaimer  of  the  leiiBor  ooiild  not  be  read  as  against  the 
other  defMidailt ;  yet^  ale  the  lesScw  could  not,  after  the  disclaimer,  set 
Up  any  daitti  to  the  tithes  in  questimi  against  the  occupier,  the  Ob- 
jection mmst  be  OTermled,  and  an  accouBt  decreed. — WiUiamsr. 
-  Jones,  Y.  2^, 

11.  The  occupier  of  a  farm  was  in  the  habit  of  remotingfaiffewes,  n  sh6rt 
time  previous  to  lambing,  to  a  part  of  his  farm  Which  was  tithe  free  ; 
and  immediately  after  lambing,  of  taking  them  back  with  their  lainbtf 
to  that  part  of  the  farm  on  which  they  had  been  previously  depastured/ 
where  such  of  the  lambs  as  lived  were  kept  until  the  next  shearing 
time,  when  they  were. shorn,  and  yielded]  tithe  of  wool  to  the  vicar ; 
there  was  no  evidence  of  fraud,  which  was  charged  in  the  bill,  while 

.  the  evidence  for  the  defence  showed,  that  the  part  of  the  farm  'to 
which  the  ewes  were  removed  was  best  adapted  for  them  to  drop 
their  lambs  ini  Held,  that  the  vicar  was  not  entitled  to  tithe  of  lambs ; 
nor  of  agistment  of  the  sheep  from  the  time  Of  the  last  shearing,  down 
to  the  tiitae  when  taken  out  of  the  parish  to  drop  their  latbbs ;  but 

~  only  of  wool  at  the  next  shearing. — Scoft  v.  Smelt,  Y.  256: 

1^  In  a  suit  for  the  tithes  of  hay^  the  occupier  pleaded  a  modus  .of  2cf. 
an  acre  at  Easter^  in  lieu,  of  all  tithe  hay  upon  all  ancient  meadow 
land ;  and  then  stated  that  such  modus^  in  fact,  covered  the  tithe  of 
agistment  of  cattle  depastured  in  the  same  meadows  until  Candlcr- 
mas ;  but  if  the  meadows  were  depastured  by  cattle  after  Candlemas, 
and  before  they  were  laid  up  to  be  mown,  the  tithe  of  agistment  was 
payable  to  the  vicar.  The  evidence  went  to  establish  the  modus  for 
hay,  but  not  for  agistment.  Held,  that  as  tithe  of  agistment  fornied 
no  part  of  the  claim,  the  defence  amounted  substantially  to  nothing 
more  than  that  of  a  modus  for  hay,  which  was  pleaded.  —  Pope  v. 
Farthinff,  Y.  363. 

13.  The  defendants  to  a  suit  by  a  vicar  for  tithes,  except  of  com  and 
grain,  set  up  a  modus  as  covering  all  tithes  due  to  the  vicar.  There 
was  no  endowment  proved,  nor  any  evidence  or  admission  of  any, 
tithes  being  due  to  the  vicar.  On  an  issue,  a  verdict  was  given 
against  the  defendants,  but  on  the  cause  coming  on  for  further  hear- 
ing on  the  postetif  it  was  objected  that  on  the  face  of  the  record  there 
was  no  admission  or  evidence  of  right  in  the  vicar  to  any  tithes,  and 
that  a  further  issue  must  be  directed  to  ascertain  what  tithes  he  was 
envied  to.  It  was,  however,  referred  to  the  master  to  enquire  what 
tithes  the  vicar  was  entitled  io.-^Strong  r.Denehfield,  Y.  272. 

[See  this  case  2  Y.  &  J.  694.    1  Dow,  480.  and  Law  Mag.  vol.  2. 
p.  700.] 

TRUSTEE. 

T.  Where  a  trustee  of  a  charity  estate  paid  the  balances  he  received  intdr 
a  mercantile  house  in  whic^  he  was  a  partner,  he  was  charged  with 

K  K  2 
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interest  at  ^ye  pet  cent,  but  without  yearly  rests*-—  Au»  Gen,  r. 
Jolly f  Sim.  518. 

3.  A  copyholder  covenants  to  surrender  to  trustees  in  trust  to  sell,  and 
dies,  before  surrender,  leaving  an  infant  heir :  on  a  bill  by  the  cove- 
nantee for  specific  performance ;  it  was  held  that  the  infant  was  not  a 
trustee  within  the  6  G.  4.  c.  74. — King  v.  Tumery  Sim.  549. 

[That  statute  is  repealed  by  1 W.  4.  c.  60.  which  extends  to  all  con- 
structive and  implied  trusts.  J 

And  see  Jurisdiction. 

UNCERTAINTY.    See  Deed. 
USURY.    See  Deed. 

VENDOR  AND  PURCHASER. 

By  the  agreement  on  the  sale  of  an  estate,  the  purchaser  was  to  pay  part 
of  the  purchase  money  on  a  certain  day,  when  the  conveyance  was  to 
be  executed,  and  the  residue  of  the  purchase  money  was  to  be  secured 
by  a  mortgage  on  the  estate,  payable  at  not  less  than  twelve  months 
from  the  date  of  the  conveyance.  The  purchaser  entered  into  pos- 
session, but  raising  some  objections  to  the  title,  refused  to  pay  the  re- 
mainder of  the  purchase  money.  A  bill  was  filed  for  specific  perfor- 
mance ;  and  more  than  a  twelvemonth  having  elapsed  after  the  day 
on  which  the  conveyance  ought  to  have  been  executed,  the  purchaser 

^  was  ordered  to  pay  the  purchase  money  into  court  within  two  months. 
— Younge  v.  Duncomhe,  Y.  275. 

And  see  Specific  Performance^ 

WILL. 

1.  A  testator  gave  to  his  daughter  and  her  children  50007. ;  3000/.  to  be 
paid  within  one  year  after  his  decease,  and  2000/.  within  one  year 
after  the  decease  of  his  wife,  and  appointed  trustees  of  those  sums  for 
his  daughter  and  her  children.  Held,  that  the  legacy  was  in  trust  for 
his  daughter  for  life,  and  after  her  decease,  for  all  her  children, 
whether  born  during  the  testator's  life  or  afterwards.  —  Morse  v, 
Morse,  Sim.  485. 

2.  A  testator  bequeathed  the  residue  of  his  personal  estate  to  H.  D.  for 
his  own  use  and  benefit ;  and  in  case  he  should  die  in  the  lifetime  of 
the  testator,  or  afterwards,  without  having  anychUdren,  then  the 
residue  was  to  go  over.  H.  D.  survived  the  testator,  and  died  with- 
out having  had  anjr  children.  Held,  that  the  gift  over  took  effect. — 
Stone  V.  MatUe,  Sim.  490. 

3.  A.  B.  bequeathed  all  his  money  in  the  hands  of  any  banker.  Held, 
that  money  belonging  to  him  deposited  by  C.  D.  as  his  own'with  his 
own  banker,  who  was  not  A.  B.'s,  passed  by  the  bequest,  and  evidence 
was  admitted  to  show  that  it  was  intended  to  pass.  —  Heming  v. 
Witham,  Sim.  493.- 

4.  A  testator,  residing  in  India,  gave  a  legacy  ''  to  J.  P.,  who  resided  at 
S.,  when  I  left  England,  or  to  his  hetrs,  executors,  administrators 
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or  assigns,  for  cfver/^  J.  P^  died  previously  io  the  testator,  leaving 
fais  father  his  only  next  of  kin.  Held,  that  the  bequest  over  was  to- 
tally void  for  uncertainty. — Waite  v.  Templer,  Sim.  624. 


ECCLESIASTICAL. 


[Haggard,  Vol.  III.  Parts  1  &  2. ! 


ADMINISTRATION. 

1.  The  court,  before  granting  administration  to  a  creditor,  requires  an 
affidavit  of  the  amount  of  the  effects  and  of  the.d^t,  and  that  he  has 
no  other  security ;  and  if  the  party  first  entitled  is  abroad,  the  de- 
cree must  be  served  on  the  Royal  Exchange  and  on  his  agent,  or  an 
affidavit  made  that  he  has  no  agent  in  this  country. — Aiiken  v.  Fordy 
p.  193. 

2.  Administration,  as  to  a  creditor,  granted  to  the  mother  of  an  intes- 
tate advanced  by  her;  the  father,  though  alive,  having  been  di- 
vorcisd  d  vinculo  matrimonii,  and  married  again. — S.  C. 

3.  Administration  limited  to  assign  a  term  in  the  diocese  of  A — ^the  will 
of  the  deceased,  who  had  no  property  ont  of  B.  except  the  term, 
having  been  proved  in  the  court  of  B — was  granted  by  the  Preroga- 
tive Court,  the  probate  in  B.  giving  no  authority  in  respect  of  pro- 
X>erty  in  A« — In  the  goods  of  Mary  Powell,  p.  195.  and  see  the  next 
case. 

4.  The  court  will  not  enforce  a  monition  to  transmit  the  original  vnll 
proved  in  an  inferior  jurisdiction,  within  which  the  deceased  died, 
but  will  grant  a  limited  administration  to  assign  a  term  in  another 
diocese. — Crosby  v.  The  Archdeacon  of  Sudbury,  p.  197. 

5.  The  grant  of  administration  to  the  widow  or  next  of  kin  ii^  quite 
discretionary ;  and  where  the  former  was  a  lunatic,  t^e  latter  were 
preferred,  upon  their  exhibiting  an  inventory  and  justifying  secu- 
rities.— In  the  goods  of  J,  Williams,  p.  217. 

6.  Where  administration  to  a  person  dead  twenty  years  was  prayed  by 
a  creditor,  and  there  had  been  no  personal  service  on  the  next  of 
kin  (who  had  no  agent  in  this  country),  the  court  required  full  in- 
formation, upon  affidavit,  of  the  particulars  of  the  debt,  and  of  the 
cause  of  delay,  and  notice  to  be  given  to  the  next  of  kin  in  the  West 
Indies. — Miller  v.  Washington,-  p.  277. 

ALIMONY. 

Where  parties  had  abstained  from  applying—  the  one  to  enforce  regular 
payment,  and  the  other  for  a  reduction  of  alimony — arrears  will 
not  be  enforced ;  nor  will  the  court  enquire  into  debts  incurred  by 
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.  reason  of  the  non-payment  of  the  alimoiff  ;  nor  veduce  it  in  xonie- 
quence  of  waiver  by  the  wife — the  additioBal  expencea  of  the  hus- 
band on  account  of  the  increasing  i^pBSof  the  children— th^  ms- 
management  of  the  trustees  —  reduction  in  the  interest  on  the  funds 
set  apart  for  alimony  —  nor  slight  additions  aliunde  to  her  means.— 
De  Blaquiere  v.  De  Blaquiere,  p.  322. 

BRAWLING  AND  SMITING. 

1.  Brawling  and  smiting  in  m  yestry  roon  rmtione  loci,  as  the  build- 
ing stands  on  consecrated  ground,  are  offences  within  the  statute 
5  &  6  £.  6.  C.4. — Lee  y,  Mathews,  p.  169. 

2.  Where  at  a  vestry  meeting  attended  by  only  ^re  persons,  smiting 
and  brawling  took  place,  but  with  very  aggravating  conduct  on  the 
part  of  the  promoter :  the  court,  considering  the  offence  as  of  the 
slightest  character,  condemned  the  defendant  to  bd  suspended  a^. 
i7%gri89u  eccleM  for  a  we^k  for  tito  brawling,  and  to  an  imprison^ 
ment  of  twenty^four  hours  for  the  smiting,  and  to  pay  costs.— S.  C- 

[The  statute  53  G.  3.  c.  127.  empowers  the  court  to  regulate  tiie 
time  of  imprisonment,  but  the  law  is  imperative  as  to  the  punishment 
,  for  smiting.] 

3.  An  affirmative  issue  having  been  given  to  articles,  objecting  brawl- 
ing in  the  chancel  at  two  vestry  meetings,  the  defendant  was  sus« 
pended  ah  ingretsu  ecclena  for  one  month,  and  condemned  in  costs.'— 
Field  V.  CosenSf  p.  178. 

4.  In  a  suit  for  brawling,  the  only  question  is,  whether  the  articles  con-: 
tain  a  substantial  charge  of  brawling  and  riot  in  a  sacred  place,  and 
no  occasion  or  pifovocation  will  justify  them.— TAc  office  of  the 
Judge  promoted  by  Jarman  v.  Bagster,  p.  357. 

5.  On  proof  of  violent  conduct  and  abuse  at  a  vestry  held  in  a  room 
within  the  church,  the  defendant  was  suspended  ah  ingretsu  eeclesia 

\foT  fottrteen  days,  and  ^ned  352.  nomine  expensarum,-^Th£  office  of 
the  Judge  promoted  hy  Jarman  v.  Wise,  p.  36€|. 

6.  The  sentence  of  the  Consistory  Court  in  tiie  case  of  Hi^  v.  ScaleSy 
2  Hagg.  566.  and  3  Law  Mag,  256.  was,  on  appeal,  aflirmed  in  the 
Arches  Court  with  costs ;  but  on  appeal  to  the  Delegi^tes»  the  judges 
reversed  the  sentences  of  both  of  the  courts  below^  and  l^ft  ea$;h 
party  to  pay  his  own  costs,  on  the  ground  that  th«  eviden(5e  as  to  the 
smiting  was  not  conclusive;  and  that  as  it  was  a  criminal  matter, 
the  defendant  (Scales)  was  entitled  to  the  benefit  of  the  doubt— > 
Scales  v.  Hoile,  p.  371. 

CONNIVANCE. 

1.  Where  from  an  allegation,  pleading  facts  from  whence  to-infer  con- 
nivance as  a  bar  to  ike  husband's  prayer  of  a  aeparaticm^  by  reason 
of  the  wife's  adultery,  no  knowledge  on  the  part  of  th^  husband  of 
his  wife's  misconduct,  nor  even  a  suspicion  of  an  adulterous  inter- 
cpurse  having  been,  or  being  about  to  be  formed,  could  be  gathered ; 
and  the  whole  aUegation  taken  together  was  not  sufficient  to  warrant 
the  court  in  imputing  to  the  husband  a  consent  to  his  wife's  dis- 
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fiODbur,  nor  an  intention  that  she'  should  form  an  illicit  conne^stion, 
nor  eyen  in  concluding  adultery  to  have  been  committed  before  se- 
paration ;  the  allegation  was  rejected.~r-i2o^er«  r.  Rogers,  p.  57. 

%  To  constitute  connivance,  passive  acquiescense  is  sufficient ;  but  it 

'    must  be  with  an  intention  that  gnih  will  follow.-^S.  C. 

3.  Quarey  whether  connivance  at  adultery  during  cohibitation  would 

be  a  bar,  in  point  of  law,  against  a  suit  for  adultery  with  a  different 

person  long  subsequent  to  a  separation. — S.  C. 

CREDITOR.    See  Administration,  1, 2,  6. 

COSTS.. 

1.  The  general  rule  is  that  a  party,  loco  executorts,  propounding  and 
establishing  a  papeir,  is  entitled  to  costs  out  of  the  estate ;  yet  the 
question  is  entirely  in  the  discretion  of  the  court,  which  will  refuse 
them  where  they  have  been  occasioned  by  the  conduct  of  the  party 
himself. — Headington  v.  Holloway,  p.  280. 

2.  A  bill  of  costs  for  business  recently  transacted,  a  general  account 
having  been  rendered  and  settled  three  years  previously,  was  de- 

'  livered  :  the  court,  upon  petition  of  a  party  complaining  of  the 
charges  of  his  proctors,  referred  the  bill  to  the  registrars,  in  order 
to  enable  the  party  to  decide  as  to  proceeding  to  recover  the  excess 

.  (if  any),  or  founding  a  complaint  against  the  proctors  if  the  charges 
were  exhorbitant :  but  it  refused  to  notice  an  undertaking  that  dis- 
bursements only  should  be  charged,  or  to  order  the  production  of 

.  Touchers,  which  may  be  demanded,  as  of  course,  before  the  registrar. 
^Peddle  v*  ToUer,  p.  283. 

CRIMINAL  SUIT. 

In  a  criminal  suit  against  a  clergyman  of  unimpeached  character, 
charges  of  irregularity  and  misconduct  being  shown  not  to  be  *'  virith- 
out  just  cause  ;**  other  charges  being  rebutted ;  no  neglect  being  im- 
puted within  two  years  of  the  institution  of  the  suit ;  the  clergyman 
having,  as  to  one  charge,  erred  from  mistake,  and  as  to  another, 
having  acted  properly ;  the  court  dismissed  the  defendant  with  oosts. 
— Bennett  v.  Bonnaker,  p.  24. 

And  see  Pleading. 

EVIDEN  C£.    See  Marrxao  E,  2,  3,  4. 

EXECUTOR. 

An  executor  who  has  renounced,  may  retract  at  any  time  jefore  ad- 
ministration has  passed  the  seal  of  the  court. — M^Donnel  /v.  Pren^ 
dergast,  p.  212. 

FACULTY. 

Afi  application  for  a  faculty  for  laying  flat  the  upright  grave-stones  in  a 
church-yard,  and  for  levelling  the  ground,  the  plan  having  been 
adopted  at  a  vestry  on  the  unanimous  report  of  a  committee,  waa 
granted,  although  opposed  by  one  individual,  who  could  show  no 
inconvenieDce  in  the  proposed  alteration^ ;  but  a  clause  was^  directed 
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that  no  expence  skould  Ml  on  individui^ls. — Sharpe  y.  Hansard^ 
p.  335. 
And  see  Organ. 

GUARDIAN. 

The  residuary  legatee  having  renonnced  administration  with  the  will 
annexed,  for  the  purpose  of  being  examined  as  a  witness ;  a  next 
friend  was  appointed  guardian  act  litem,  onhehalfof  the  residuary 
legatees  who  were  minors^  with  a  direction  that  he  should  gite  se- 
curity in  100/.  for  costs. — Copeland  v.  Rivers,  279. 

LEGACY.  , 

To  a  suit  for  the  subtraction  of  a  legacy,  the  executors  pleaded,  in  an 
allegation  responsive  to  the  libel,  circumstances  dehors  the  will,  to 
show  that  the  charity  claiming  the  legacy  was  not  the  charity  intended 
by  the  testator ;  the  court  admitted  the  allegation,  but  rejected  the 
testator^s  declaration  to  the  person  who  drew  his  will,  as  inconclu- 
sive.— Capel  V.  Roharts,  p.  166. 

MARRIAGE. 

1 .  Lapse  of  time  is  no  bar  to  a  suit  for  the  nullity  of  the  marriage  of  a 
man  by  reason  of  minority,  without  consent  of  his  father. — Duins  y. 
Donovan,  p.  301 . 

2.  An  entry  of  baptism  in  1820  (the  marriage  taking  place  in  1813)^ 
reciting  that  the  party  was  '^  said  to  be  bom  in  1795/'  was  held  not 
to  be  admissible  as  evidence.    S.  C. 

3.  A  letter  from  the  father  two  months  after  the  marriage,  expressing 
his  anger  at  the  occurrence,  was  admitted  as  part  of  the  res  gestae, 
S.  C. 

4.  Proof  of  a  subsequent  marriage  de  facto,  was  admitted  to  show  that 
one  of  the  parties  considered  the  former  marriage  void.     S.  C. 

5.  A  marriage  by  banns,  where,  by  the  consent  of  both  parties,  one  of 
the  christian  names  of  the  man  (a  minor)  is  omitted  for  the  purpose 
of  concealment,  is  null  and  void  under  the  stat.  4.  Geo.  4.  c.  76.  s.  22. — 
Wiltshire  v.  Wiltshire,  p.  332. 

[The  statute  enacts  '*  that  if  any  person  shall  knowingly  and  wil- 
fully intermarry  without  due  publication  of  bans,  or  without  a  licence 
from  a  person  having  authority  to  grant  the  same,  the  marriages  of 
such  persons  shall  be  null  and  void  to  all  intents  and  purposes  what- 
soever.] 

MISCONDUCT.    See  Proctor. 

ORGAN. 

1.  A  clause  providing  against  any  future  expence  falling  on  the  parish, 
need  not  be  inserted  in  a  faculty  confirming  the  erection  of  an  organ 
by  voluntary  contribution  and  by  consent  of  the  vestry.  —  Jay  v. 
Webber,  p.  4. 

2.  A  faculty  directing  repairs  and  other  expences  of  an  organ  to  be  paid 
out  of  the  parish  rates  would  be  legally  objectionable  ;  as  the  ordi- 
nary can  only  bind  the  parish  for  articles  absolutely- necessary.  S.  C. 
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PAUPER.    SeePRACTicE,  1. 

PLEADING. 

1.  In  a  criminal'  suit  a  defensive  plea,  tending  to  prove  the  motives  of 

the  promoter  to  have  been  malicious,  is  admissible ;  as  bearing  on  the 

credit  of  his  witnesses,  and  affecting  the  question  of  costs. — BeU" 
nett  V.  Bondker,  p.  17. 

2.  The  frcesertim  sets  forth  the  nature  of  the  principal  charges  ;  th& 
general  words  only  including  subordinate  chargea  ejusdem  ffeneru^ 
S.  C. 

3.  Length  of  time  is  not  a  bar  to  a  criminal  suit ;  but  it  will  induce  the 
court  to  allow  general  explanation,  instead  of  demanding  direct  con- 
tradiction of  each  specific  charge.    S.  C. 

4.  In  a  criminal  suit,  if  misconduct  be  clearly  proved,  the  court  will 
not  enquire  into  the  motives  of  the  Promoter.    S.  C. 

5.  To  constitute  criminal  neglect  in  a  clergyman,  requiring  censure  and 
correction,  it  must  be  ''  without  just  cause;''  but  if  neglect  be 
proved,  the  law  will  infer  the  absence  of  "just  cause,''' until  it  be 
shown.    S.  C. 

6.  An  allegation  pleading  a  verdict  in  ejectment,  and  the  remarks  of  the 
judge  and  the  names  of  the  witnesses  therein,  was  rejected,  as  con- 
trary to  the  ancient  and  correct  practice  of  the  court. —  Grindull  v. 
GrindaU,  260. 

7.  Semble.  Verdicts  may  be  admitted,  not  as  evidence  on  the  main 
question,  but  as  affecting  costs.    S.  C. 

8.  Where  a  libel  pleaded  facts  to  establish  adultery  on  the  part  of  the 
wife,  and  a  right  in  the  husband  to  relief,  but  contained  matter,  un- 
necessary and  irrelevant,  the  court  permitted  such  parts  to  be  re- 
formed, and  admitted  the  rest — Croft  v.  Croft,  310. 

9*  On  an  appeal  from  a  definitive  sentence,  the  court  rejected  an  allega- 
tion pleading  facts  not  alleged  to  be  noviter  ad  notitiam  perventa, — 
Fletcher  v.  Le  Breton,  p.  365. 

And  See  Legacy. 

PRACTICE. 

1.  A  respondent  will  be  admitted  as  a  pauper  in  the  court  of  appeal ; 
and  his  means  considered  with  respect  to  his  present,  and  not  former^ 
property. — Taylor  v.  Morse,  p.  179. 

2.  An  administration  with  the  will  annexed,  obtained  after  a  caveat  had 
expired,  without  notice,  and  while  the  will  was  in  suit  in  Ireland  (the 
forum  domicilii),  was  revoked,  as  surreptitiously  obtained. — Lord 
Trimlestown  v.  Lady  Trimlestown,  243. 

And  see  Administration  ;  Guardian  ;  Presumption.    Will,  1, 

PROBATE. 

1.  Probate  of  a  paper  found  in  the  envelope  with  the  will  and  codicil, 
containing  an  explanation  of  the  property,  and  observations  on  th6 
best  mode  of  managing  it,  but  not  disposing  or  revoking  in  any  way, 
was  refused.— Tfly/or  v.  D'Effville,  p.  202. 
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2.  A  paper  written  by  the  deceased  three  montlis  before  her  death,  with 
a  blank  for  the  date,  and  an  attestation  clause,  but  unwitnessed  and 
unsigned,  she  having  expressed  an  intention  '^to  settle  her  will  ;*'  is 
not  entitled  to  probate,  either  on  the  ground  that  she  intended  it  to 
operate  in  its  actual  form^  or  to  execute  it  afterwards. — Brag$e  v. 
Dyer,  207. 

PROCTOR. 

Where  a  proctor  was  proved  to  have  charged  one-third  more  than  was 
proper  for  taking  out  probate  in  the  common  form ;  he  was  suspended 
for  three  months ;  it  being  the  first  time  his  conduct  had  been  brought 
before  the  court,  and  he  having  produced  a  medical  certificate  of  his 
inability  to  attend  to  business  at  the  time  the  bill  was  delivered.  In 
.  the  goods  of  Lady  Hatton  Finek,  p.  2d5. 

And  see  Costs,  2, 

SEPARATION, 

1.  Where  there  was  no  evidence  of  actual  adultery,  but  conduct  was 
proved,  so  culpable  as  to  raise  strong  suspicions  of  criminality,  the 
conclusion  was  rescinded  in  order  to  let  in  fresh  evidence.  Proof, 
that  during  the  progress  of  the  suit  the  alleged  partutepg  erimtnis 
frequently  visited  the  wife  alone,  and  remained  with  her  late  at  night, 
coupled  vrith  the  former  evidence,  was  held  sufficient  for  a  seatence 
of  separation. — Hamertou  ▼.  Hamertony  p.  V. 

[See  2  Hag.  611.  and  4  Law  Mag.  211. 

2.  In  a  suit  for  a  separation  by  the  wife,  by  reason  of  the'  adultery  of 
her  husband  with  her  sister,  proof  that  the  wife,,  under  pecuUar  cnr- 
cumstances,  permitted  her  sister  to  proceed  to  India  in  the  same  ship 
with  herself  and  husband,  and  to  reside  with  them  there;  will  not  bar 
the  wife  on  the  ground  of  connivance ;  for  although  her  conduct 
might  have  been  imprudent,  yet  it  could  not  be  ascribed  to  any  dis- 
regard of  her  own  honour. — Turton  y^  Tvrton^  p.  336. 

WILL. 

1.  Where  the  draft  of  a  vrill  proved  to  have  been  executed^  but  not 
forthcoming,  is  propounded,  the  party  setting  it  up  must  satisfy  the 
court  that  it  was  not  destroyed  animo  revoeandi  by  the  deceased ;  as 

'  by  showing  that  he  had  no  opportunity  of  so  doing,  or  that  it  had 
been  lost,  or  destroyed,  without  his  privity  or  consent ;  if  it  be  traced 
to  his  house,  the  law  presumes  prim^/acte  that  it  comes  to  bis  hands, 
and  if  thus  traced,  and  not  forthcoming,  that  he  destroyed  iX,-^LiUie 
V.  Liltie,  184. 

2.  Where  a  paper  upon  the  face  of  it  was  not  testamentary,  but  rather 
a  declaration  of  a  donatio  inter  tivos  per  verba  de  prasenti,  the  court 
held  that  it  was  incumbent  on  the  party  setting  it  up  to  prove  that 
it  was  intended  to  be  testamentary  or  to  take  effect  after  death,  and 
to  be  consummated  by  death;  and  where  this  was  not  meirelynot 
proved,  but  appeared  to  be  contrary'-to  the  intention  of  the  deceased, 
administration  was  revoked. — The  King's  Proctor  v.  Ddines,  p.  218. 
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3.  Whete  fheneiia  .pcoof^  eithec  in  the.  paper  itaelf^  at'  fj^os  dear  evi- 
dence dehors .  that  tbe  .deceased  iotonded  to  o^myey  Uie  benefits  which 
will  be  eonyeyed  if  the  paper,  hei  comidered  testameiitary ;  and  that 
death  w^fi,  ^be.  event  .to  .give, it  effect,  an  inttmmenty  whatever  its 
foraiy  may  be  admitted  to  probate.    S.  C. 

4.  The  will  of  a/em^  cotM  made  dtirih^'  marriage,  under  a  setHement, 
is  not  revoked  by  hbr  strrvivlng  hex'  husband. — Marwan  v.  Thomp^ 

5.  The  deceased  having  under  a  settlement  power  to  dispose  of  certain 
property  by  will  attested  by  two  ivitnesses,  exercises  the  power  by 
will  as  required,  and  afterwards  revokes  that  will  by  one  attested  by 
only  one  witness.  Held,  that  the  revocation  was  good. — Richard" 
son  V.  Lanp,  249.  .    ,    .    . 

Q.  Whwe  the  deceased  left  a  will^  unsigned  and  unwitnessed^  though 
with  a  formal  attestation  clause,  and  a  recent  codicil,  dated  some 
.  years  subsequently  to  the  will,  and  signed,  but  leaving  a  large  space 
between  the  last  clause  and  signature — the  court  refused  upon  afll- 
.  davit  of  the  drawer  of  the  will  and  codicil,  who  was  sole  executor 
and  a  legatee,  to  grant  probate  without  the  consent,  or  citation,  of 
the  sole  next  of  kin.— Jn  the  Goods  of  Elizabeth  Adams,  258. 

7.  Where  two  of  the  attesting  witniesses  were  medical  men  attending 
the  deceased,  who  deposed  in  favour  of  her  capacity  and  volition ; 
the  court  refused,  on  proof,  without  plea,  that  she  had  laboured  under 
insane  delusions  seventeen  years  before,  to  set  aside  the  will. — JTent- 
hh  V.  Church,  273. 

8.  Evidende  of  handwriting  alone  is  not  sufficient,  yet  upon  that,  joined 
to  circumstances  rendering  the  instrument  natural  and  probable,  the 
court  will  prononnt^  for  a  paper. — Headin^on  y.  HoUoway,  280. 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(1  William  IV.  —  Continued,) 

Cap.  7. — ^An  Act  for  the  more  speedy  Jndgment  and  Execution  in  Ac- 
tions brought  in  His  Majesty's  Courts  of  Law  at  Westminster,  and 
in  the  Court  of  Common  Pleas  of  the  County  Palatine  of  Lancaster, 
and  for  amending  the  Law  as  to  Judgment  on  a  Cognovit  Actionem 
Cases  of  Bankruptcy.  [11th  March,  1831.] 

S.  1..  Any  writ  of  enquiry  of  damages  to  be  issued  by  the  courts 
of  law  at  Westminster  may  be  made  returnable  on  any  day  certain, 
in  term  or  vacation,  to  be  named  in  the  writ,  by  whatever  form  of 
process  the  action  may  have  been  commenced :  at  the  return  of  the 
writ  a  note  for  judgment  may  may  be  given,  costs  taxed,  final  judg- 

VOL.  V.  L  L 
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that  no  expence  should  iall  on  individui^Is. — Sharpt  r,  Hansth'dy 
p.  336. 
And  see  Organ* 

GUARDIAN. 

The  residuary  legatee  having  renounced  administration  with  the  will 
annexed,  for  the  purpose  of  being  examined  as  a  witness  ;  a  next 
friend  was  appointed  guardian  ad  litem^  on  behalf  of  the  residuary 
legatees  who  were  minors,  with  a  direction  that  he  should  gite  se- 
curity in  100/.  for  costs. — Copeland  v.  Rivet*s,  279. 

LEGACY.  ,  ' 

To  a  suit  for  the  subtraction  of  a  legacy,  the  executors  pleaded,  in  an 
allegation  responsive  to  the  libel,  circumstances  dehors  the  will,  to 
show  that  the  charity  claiming  the  legacy  was  not  the  charity  intended 
by  the  testator ;  the  court  admitted  the  allegation,  but  rejected  the 
testator^s  declaration  to  the  person  who  drew  his  will,  as  inconclu- 
sive.— Capel  V,  Robarts,  p.  166. 

MARRIAGE. 

1 .  Lapse  of  time  is  no  bar  to  a  suit  for  the  nullity  of  the  ntairiage  of  a 
man  by  reason  of  minority,  without  consent  of  his  father. — DuinsY, 
Donovan,  p.  301. 

2.  An  entry  of  baptism  in  1820  (the  marriage  taking  place  in  1813), 
reciting  that  the  party  was  '*  said  to  be  bom  in  1796,^'  wa»held  not 
to  be  admissible  as  evidence.    S.  C. 

3.  A  letter  from  the  father  two  months  after  the  marriage,  expressing 
his  anger  at  the  occurrence,  was  admitted  as  part  of  the  res  gestm, 
S.  C. 

4.  Proof  of  a  subsequent  marriage  de  facto ^  was  admitted  to  show  that 
one  of  the  parties  considered  the  former  marriage  void.     S.  C. 

6.  A  marriage  by  banns,  where,  by  the  consent  of  both  parties,  one  of 
the  christian  names  of  the  man  (a  minor)  is  omitted  for  the  purpose 
of  concealment,  is  null  and  void  under  the  stat.  4.  Geo.  4.  c.  76.  s.  22. — 
Wiltshire  v.  Wiltshire,  p.  332. 

[The  statute  enacts  ''that  if  any  person  shall  knowingly  and  wil- 
fully intermarry  without  due  publication  of  bans,  or  without  a  licence 
from  a  person  having  authority  to  grant  the  same,  the  marriages  of 
such  persons  shall  be  null  and  void  to  all  intents  and  purposes  what- 
soever.] 

MISCONDUCT.    See  Proctor. 

ORGAN. 

1.  A  clause  providing  against  any  future  expence  falling  on  the  parish, 
need  not  be  inserted  in  a  faculty  confirming  the  erection  of  an  organ 
by  voluntary  contribution  and  by  consent  of  the  vestry.  —  Jay  v. 
Webber,  p.  4. 

2.  A  faculty  directing  repairs  and  other  expences  of  an  organ  to  be  paid 
out  of  the  parish  rates  would  be  legally  objectionable  ;  as  the  ordi- 
nary can  only  bind  the  parish  for  articles  absolutelynecessary.  S.  C. 
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PAUPER.    See.PRAGTiCEy  1. 

PLEADING. 

1.  In  a  criminal  suit  a  defensive  plea,  tending  to  prove  the  motives  of 

the  promoter  to  hare  been  malicious,  is  admissible ;  as  bearing  on  the 

credit  of  his  witnesses,  and  affecting  the  question  of  costs. — Ben- 
nett V.  Bonaker,  p.  17. 

2.  The  prasertim  sets  forth  the  nature  of  the  principal  charges  ;  the 
general  words  only  including  subordinate  charges  ejusdem  generis^ 
S.  C. 

3.  Length  of  time  is  not  a  bar  to  a  criminal  suit ;  but  it  will  induce  the 
court  to  allow  general  explanation,  instead  of  demanding  direct  con- 
tradiction of  each  specific  charge.    S.  C. 

4.  In  a  criminal  suit,  if  misconduct  be  clearly  proved,  the  court  will 
not  enquire  into  the  motives  of  the  Promoter.    S.  C. 

5.  To  constitute  criminal  neglect  in  a  clergyman,  requiring  censure  and 
correction,  it  must  be  *'  without  just  cause;''  but  if  neglect  be 
proved,  the  law  will  infer  the  absence  of  '^  just  cause,""  until  it  be 
shown.    S*  C. 

6.  An  allegation  pleading  a  verdict  in  ejectment,  and  the  remarks  of  the 
judge  and  the  names  of  the  witnesses  therein,  was  rejected,  as  con- 
trary to  the  ancient  and  correct  practice  of  the  court. —  Grindtdl  v. 
Grindall,  260. 

7.  Semble.  Verdicts  may  be  admitted,  not  as  evidence  on  the  main 
question,  but  as  affecting  costs.    S.  C. 

8.  Where  a  libel  pleaded  facts  to  establish  adultery  on  the  part  of  the 
wife,  and  a  right  in  the  husband  to  relief,  but  contained  matter,  un- 
necessary and  irrelevant,  the  court  permitted  such  parts  to  be  re- 
formed, and  admitted  the  rest. — Croft  v.  Crofty  310. 

9»  On  an  appeal  from  a  definitive  sentence,  the  court  rejected  an  allega- 
tion pleading  facts  not  alleged  to  be  noviter  ad  notitiam  perventa, — 
Fletcher  v.  Le  Breton,  p.  365. 

And  See  Legacy. 

PRACTICE. 

1«  A  respondent  will  be  admitted  as  a  pauper  in  the  court  of  appeal ; 
and  his  means  considered  with  respect  to  his  present,  and  not  former, 
property. — Taylor  v.  Morse,  p.  179. 

2.  An  administration  with  the  will  annexed,  obtained  after  a  caveat  had 
expired,  without  notice,  and  while  the  will  was  in  suit  in  Ireland  (the 
forum  domicilii),  was  revoked,  as  surreptitiously  obtained. — Lord 
Trimlestoum  v.  Lady  Trimlestovm,  243. 

And  see  Administration  ;  Guardian  ;  Presumption.    Will,  1, 

PROBATE. 

1.  Probate  of  a  paper  found  in  the  envelope  with  the  will  and  codicil, 
containing  an  explanation  of  the  property,  and  observations  on  th6 
best  mode  of  managing  it,  but  not  disposing  or  revoking  in  any  way, 
was  refused. — Taylor  v.  D'Egville,  p.  202. 
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52.  A  paper  written  by  the  deceased  three  months  before  her  death,  with 
a  blank  for  the  date,  and  an  attestation  clause,  but  unwitnessed  and 
unsigned,  she  having  expressed  an  intention  'Vto  settle  her  will ;''  is 
not  entitled  to  probate,  either  on  the  ground  that  she  intended  it  to 
operate  in  its  actual  form,  or  to  execute  it  afterwards. — Bragge  v. 
Dyer,  207. 

PROCTOR. 

Where  a  proctor  was  pfoved  to  have  charged  one-third  more  than  was 
proper  for  taking  out  probate  in  the  common  form ;  he  was  suspended 
for  three  mon^ ;  it  being  the  first  dme  his  conduct  had  been  brought 
before  the  court,  and  he  having  produced  a  medical  certificate  of  his 
inability  to  attend  to  business  at  the  time  the  bill  was  delivered.  In 
.  ike  goods  of  Lady  Hatton  Finch,  p.  2d5. 

And  see  Costs,  2. 

SEPARATION. 

1.  Where  there  was  no  evidence  of  actual  adultery,  but  conduet  was 
proved,  so  culpable  as  to  raise  strong  suspicions  of  criminality,  the 
conclusion  was  rescinded  in  order  to  let  in  fresh  evidence.  Proofs 
that  during  the  progress  of  the  suit  the  alleged  partioeps  crimmis 
frequently  visited  the  wife  alone,  and  remained  wi^  her  late  at  night, 
coupled  with  the  former  evidence,  was  held  sufficient  for  a  sentence 
of  separation. — Hamerton  v.  Hamertou,  p.  \, 

[See  2  Hag.  611.  and  4  Law  Mag.  211. 

2.  In  a  suit  for  a  separation  by  the  wife,  by  reason  of  the'  aduUery  of 
her  husband  with  her  sister,  proof  that  the  wife,  under  pecuUar  oir- 
cumstances,  permitted  her  sister  to  proceed  to  India  in  the  same  ship 
wi^  herself  and  husband,  and  to  reside  with  them  there;  will  not  bar 
the  wife  on  the  ground  of  connivance  $  for  although  her  conduct 
might  have  been  imprudent,  yet  it  could  not  be  ascribed  to  any  dis- 
regard of  her  own  honour. — Turton  Vv  7\tr^on,  p.  336. 

WILL. 

1.  Where  the  draft  of  a  will  proved  to  have  been  executed,  but  not 
forthcoming,  is  propounded,  the  party  setting  it  up  must  satisfy  the 
court  that  it  was  not  destroyed  animo  revocandi  by  the  deceased  i  as 
by  showing  that  he  had  no  opportunity  of  so  doing,  or  that  it  had 
been  lost,  or  destroyed,  without  his  privity  or  consent ;  if  it  be  traced 
to  his  house,  the  law  presumes  prtm^/acte  that  it  comes  to  bis  hands, 
and  if  thus  traced,  and  not  forthcoming,  that  he  destroyed  it.-^Xi^ 
V.  Lillie,  184. 

2.  Where  a  paper  upon  the  face  of  it  was  not  testamentary,  but  rather 
a  declaration  of  a  donatio  inter  vivos  per  verba  de  prasenti,  the  court 
held  that  it  was  incumbent  on  the  party  setting  it  up  to  prove  that 
it  was  intended  to  be  testamentary  or  to  take  effect  after  death,  and 
to  be  consummated  by  death;  and  where  this  was  not  merely  not 

.  {Hroved,  but  ap^ared  to  be  contrary^to  the  intention  of  the  deceased, 
administration  was  revoked. — The  King*s  Proctor  v.  Ddines,  p.  218. 
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3.  Whete  fhen^ia  .pcoof,  eithec  in  the.  paper  itaeVf  or'  ftom  clear  eri- 
deoce  dehor^^.ihfit  tba.deceaaed  iotended  to  oonvef  the  benefits  which 
will  be  conveyed  i£  the  paiier  bei  conaidered  testamentary ;  and  that 
death  wa3.  ^be.  event , to  .give, it  effect,  an  instmniBnt,  wbotev^  its 
form,  may  be  admitted  to  probate.    S.  C. 

4.  The  will  of  Afeme  eovirt  made  dtirin^'  marriage,  under  a  settlement, 
is  not  revolted  by  hbr  surviving  hei'  husband. — Marwan  v.  Thomp- 
son, 239, 

5.  The  deceased  having  under  a  settlement  power  to  dispose  of  certain 
property  by  will  attested  by  two  witnesses,  exercises  the  power  by 
will  as  required,  and  afterwards  revokes  that  will  by  one  attested  by 
only  one  witness.  Held,  that  the  revocation  was  good.— J^tcAari/- 
son  V.  Long,  249.  •    • 

6.  Where  the  deceased  left  a  will;  unsigned  and  unwitnessed^  though 
with  a  formal  attestation  clause,  and  a  recent  codicil,  dated  some 
years  subsequently  to  the  will,  and  signed,  but  leaving  a  large  space 
between  the  last  clause  and  signature — the  court  refused    upon  affi- 

.  davit  of  the  drawer  of  the  will  and  codicil,  who  was  sole  executor 
and  a  legatee,  to  grant  probate  without  the  consent,  or  citation,  of 
the  sole  next  of  kin. — In  the  Goods  of  Elizabeth  Adams,  258. 

7.  Where  two  of  the  attesting  witnesses  were  medical  men  attending 
the  deceased,  who  deposed  in  favour  of  her  capacity  and  volition ; 
the  court  refused,  on  proof,  without  plea,  that  she  had  laboured  under 
insane  delusions  seventeen  years  before,  to  set  aside  the  will. — Kem- 
hU  V.  Church,  273. 

8.  Evidende  of  handwriting  alone  is  not  sufficient,  yet  upon  that,  joined 
to  circumstances  rendek^ing  the  instrument  natural  and  probable,  the 
court  will  prononril^  for  a  paper. — Headington  r,  HoUoway,  280. 
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the  court  of  bankruptcy,  be  refeired  to  the  six  junior  judges  of  the  court 
in  rot£|tion,  one  of  whom  shall  forthwith  hear  the  same  suinmanly,  and 
adjudicate  thereupon  with  as  little  delay  as  possible,  according  tothe  laws 
and  regulations  now  regulating  the  adjudication  of  bankrupts ;  and  if 
any  person  shall  so  by  any  such  junior  judge,  be  adjudged  a  bankrupt,  all 
his  estate  and  effects,  real  and  personal,  shall,  by  force  and  virtue  of  this 
act,  vest,  immediately  on  such  adjudication,  in  the  registrar  of  the  said 
court,  and  the  person,  estate,  and  effects  of  the  said  bankrupt  shall  in  all 
other  respects  be  dealt  with  as  by  law  is  now  authorised  or  directed  in 
cases  of  bankruptcy. 

And  be  it  further  enacted,  that  if  the  said  bankrupt  shall  at  any  time  be 
minded  to  dispute  the  said  adjudication,  and  shall  present  a  petition  for 
that  purpose,  praying  the  annulment  of  the  said  adjudication,  to  the  said 
chief  judge  or  court  of  re^^ew,  such  petition  to  be  presented  within  one 
calendar  month  from  the  date  of  the  said  adjudication  if  the  said  bank- 
rupt shall  be  then  residing  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  within  three  calendar  months  from  the  date  aforesaid  if 
the  said  bankrupt  shall  be  then  residing  in  any  other  part  of  Europe,  or 
within  one  year  from  the  date  aforesaid  if  the  said  bankrupt  shall  be  then 
residing  elsewhere,  or  within  such  other  time  as  the  lord  chancellor,  lord 
keeper,  or  lords  commissioners  aforesaid  shall  allow,  (not  exceeding  one 
year,  to  be  computed  from  the  date  aforesaid,)  such  chief  judge  or  court 
of  review  shall  (on  the  said  bankrupt  finding  such  security  for  costs  as  by 
the  said  chief  judge  or  court  shall  be  approved)  direct  an  issue  to  try  the 
validity  of  such  adjudication,  before  one  or  more  of  the  judges  of  the 
court  of  bankruptcy,  in  manner  herein-after  directed ;  and  if  the  verdict 
on  such  issue  shall  not  be  set  aside  within  one  month  of  the  said  trial,  or 
if  the  adjudication  of  the  junior  judge  shall  not  be  set  aside  in  the  way. 
hereinafter  provided,  such  verdict,  or  such  adjudication  of  the  junior 
judge,  shall  in  all  cases,  as  against  the  said  bankn^t,  and  also  as  agalost 
the  said  petitioning  creditor,  and  as  against  any  assignee  to  be  chosen  of 
any  such  bankrupt's  estate  and  effects,  and  as  against  all  persons  claim- 
ing under  the  said  assignees,  be  conclusive  evidence  that  the  party  was  or 
was  not  bankrupt  at  the  date  of  such  verdict  or  adjudication ;  any  other 
act,  debt,  or  trading,  than  the  acts,  debts,  or  tradings  proved  at  such  trial 
notwithstanding. 

And  be  it  further  enacted,  that  any  examination  of  the  bankrupt,  or  of 
any  other  person  or  persons,  by  virtue  of  this,  or  of  the  said  recited  act, 
shall  proceed  before  the  jimior  judge  to  whom  the  fiat  for  the  adjudica- 
tion of  the  said  bankruptcy  dhall  have  been  referred ;  but  in  case  he  shall 
think  fit,  he  may  adjourn  the  further  examination  of  the  said  bankrupt, 
or  other  person  or  persons,  to  be  taken  either  before  the  junior  court  to 
which  he  belongs,  or  the  court  of  review,  or  if  need  be,  before  both 
courts  in  succession :  provided  always,  that  no  single  judge  shall  have 
power  to  commit  any  such  bankrupt  or  other  person  examined  before 
him,  otherwise  than  to  the  care  and  custody  of  one  of  the  messengers  of 
the  said  court,  to  be  by  him  brought  up  to  the  court  to  which  such  exami-. 
nation  shall  be  adjoiurned  :  provided  nevertheless,  that  it  shall  and  may 
be  lawful  for  such  junior  court  anc{  such  court  of  review  respectively  to 
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commit  the  said  bankrupt,  or  other  person  who  may  be  exomined  before 
them,  to  his  majesty's  prison  of  Newgate,  for  concealing  the  truth,  or  re* 
fusing  to  answer,  or  concealing  property  of  the  bankrupt,  or  prevaricating 
in  his  depositions. 

,  And  be  it  further  enacted,  that  no  action  at  law  shall  be  brought,  nor 
any  other  proceedmg  whatever  had,  in  any  court  or  place,  against  any 
judge  or  judges  of  any  of  the  said  courts,  for  anything  done  by  them 
under  the  provisions  of  this  act,  or  against  any  other  person  or  persons 
acting  by  virtue  .of  any  warrant  or  authority  from  any  such  judge  or 
judges ;  and  especially  that  no  action  for  false  imprisonment,  or  any  other 
action  whatever,  shall  be  brought  against  any  such  judge  or  judges  of  the 
said  courts,  or  i)erson  or  persons  authorized  as  aforesaid,  for  any  com- 
mitment of  such  bankrupt  or  other  person :  provided  always,  that  any 
person  tliinking  himself  aggrieved  by  any  such  commitment  may  appeal 
to  the  court  of  review,  or  to  the  lord  chancellor,  lord  keeper,  or  lords 
commissioners  aforesaid,  or  before  the  chief  justice  of  any  of  the  courts 
at  Westminster. 

And  be  it  further  enacted,  that  it  shall  not  be  neciessary  for  the  said 
junior  courts  or  courts  of  review  to  take  down  the  depositions  in  writing 
of  the  said  persons  so  by  him  or  them  examined,  save  and  except  when 
any  such  person  shall  be  committed,  and  then  and  in  that  ease  the  said 
courts  shall  cause  the  whole  examination  to  be  taken  down  in  writing,  and 
shall  authenticate  the  same  by  the  signature  of  the  registrar  or  clerk  of 
the  court ;  and  all  examinations  of  the  bankrupt,  whether  by  such  junior 
judge,  junior  court,  or  court  of  review,  shall  be  carried  on  in  private. 

And  be  it  enacted,  that  every  action  brought  against  any  person  for  any 
thing  done  in  pursuance  of  this  act,  shall  be  commenced  within  three 
months  next  after  the  fact  committed^  and  the  defendant  or  defendants 
in  any  such  action  may  plead  the  general  issue,  and  give  this  act  and  the 
special  matter  in  evidence,  at  the  trial,  and  that  the  same  was  done  by 
authority  of  this  act ;  and  if  it  shall  appear  so  to  have  been  done,  or  that 
such  action  was  commenced  after  the  time  before  limited  for  bringing  the 
same,  the  jury  shall  find  for  the  defendant  or  defendants ;  or  if  the  plain- 
tiff or  plaintiffs  shall  be  nonsuited,  or  discontinue  his  or  their  action  or 
suit  after  appearance  thereto,  or  if  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall 
recover  double  costs. 

And  be  it  further  enacted,  that  in  all  cases  in  which  power  is  by  this 
act  given  to  any  one  of  the  said  junior  judges  to  act,  such  power  shall 
and  may  in  like  manner  be  exercised  by  the  said  chief  judge  or  by  any  one 
of  the  said  senior  judges,  if  the  said  chief  or  senior  judge  shall  see  fit ;  and 
in  all  cases  where  an  appeal  or  reference  over  is  by  this  act  given  or  made 
from  any  junior  judge  to  the  court  to  which  such  junior  judge  belongs, 
the  appeal  or  reference  over  from  the  said  chief  or  senior  judge  shall  be 
to  the  court  of  review  hereby  provided. 

And  be  it  enacted,  that  a  number  of  persons  not  exceeding  thirty,  be* 
ing  merchants,  brokers,  or  accountants  in  the  cities  of  London  or  West- 
minister or  the  parts  adjacent,  shall  be  chosen  by  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  aforesaid,  to  be  called  theofficial  as- 
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ngneesy  mio  of  whom  i^all  in  all  cases  be  an  assignee  of  each  bankrupt's 
-estate  and  effects,  together  with  the  assignee  or  assignees  to  be  chosen  hf 
the  creditors  (according  to  the  proceedings  of  the  law  now  in  force),  such 
official  assignee  to  be  chosen  subject  to  such  rules  and  in  such  manner  as 
the  said  lord  chancellor,  lord  keeper,  or  lords  commissioners  shall  direct ; 
and  all  th«  estate  and  effects,  and  the  proceeds  of  sale  of  the  estate  and 
effects  of  the  bankrupt,  shall  in  every  case  be  possessed  and  received  by 
such  official  assignee  alone ;  and  all  the  monies  shall  be  paid,  within  one 
week  after  such  receipt  by  such  official  assignee,  into  the  Bank  of  Eng- 
land, to  the  credit  of  the  accountant-general  of  the  High  Court  of  Chan- 
cery, and  by  him  be  carried  to  an  account  to  be  opened  by  him,  to  be 
intituled  '*  The  Bankruptcy  Account ;''  and  such  monies  shall  be  laid  out 
at  the  request  of  such  official  assignee  or  of  the  other  assignees  to  either 
of  the  said  junior  courts  or  any  judge  thereof,  in  the  purchase  of  exche- 
quer^lHlls,  or  any  of  the  public  stocks  or  funds  of  Great  Biitain,  provided 
the  said  accountant-general  shall  not  certify  that  the  sum  standing  to  the 
credit  of  the  bankruptcy  account  is  under  the  sum  of 
pounds  X  provided  always,  that  no  assignee  shall  be  amenable  for  monies 
that  did  not  actually  come  to  his  hands. 

And  be  it  enacted,  that  the  junior  judge  shall  recave  the  proof  of  debts 
in  each  bankruptcy  referred  to  him,  but  in  case  he  thinks  fit,  he  may  ad- 
journ any  such  proof  into  the  junior  court  to  which  he  belongs,  which 
junior  court  shaU  proceed  with  the  examination,  and  finally,  and  without 
any  appeal,  excepting  upon  matter  of  law,  or  of  the  refusal  or  the  admis- 
sion of  evidence,  shall  determine  upon  such  proof  of  debts :  provided  al- 
ways, that  in  case,  before  either  the  junior  judge  or  the  junior  court,  both 
parties,  the  assignees,  or  the  major  part  of  them,  of  whom  one  to  be  the 
official  assignee,  and  the  creditor,  consent  to  have  any  debt  in  dispute 
tried  by  a  jury,  an  issue  shall  be  prepared  under  the  direction  of  the  said 
judge  or  court,  and  sent  for  trial  before  the  chief  judge  or  one  or  more  of 
the  senior  judges ;  and  if  one  party  only  applies  for  such  issue,  the  junior 
judge  or  junior  court  shall  decide  whether  or  not  such  trial  shall  be  had, 
subject  to  an  appeal  as  to  such  decision  to  the  court  of  review. 

And  be  it  enacted,  that  if  such  junior  judge  or  junior  court  shall  de- 
termine upon  any  point  of  law,  or  decide  on  the  refusal  or  adnussion  of 
evidence,  in  any  proof  of  debts,  such  matter  may  be  brought  under  re- 
view of  the  court  of  review  by  the  party  who  thinks  himself  aggrieved ; 
and  the  proof  of  the  debt  shall  be  suspended  until  such  appeal  shall  be 
disposed  of,  and  a  sum  equal  to  the  sum  in  dispute  in  such  proof  shall  be 
set  apart  in  the  hands  of  the  said  accountant-general  until  such  decision 
be  made ;  and  in  like  manner  there  may  be  an  appeal  on  the  like  matter 
of  law  to  the  lord  chancellor,  lord  keeper,  or  lords  commissioners  afore- 
said. 

And  be  it  further  enacted,  that  if  tlie  court  of  review  shall  determine  in 
favour  of  any  appeal  touching  any  decision  in  matter  of  law  upon  the 
whole  merits  of  any  proof  of  debts  then  the  said  order  shall  finally  deter- 
mine the  question  as  to  the  said  proof,  unless  an  appeal  be  lodged  to  the 
lord  chancellor,  lord  keeper,  or  lords  commissioners  aforesaid,  within  one 
month  from  such  determination ;  and  in  cane  of  such  appeal,  the  determi- 
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imtion  of  liie  lord  chancellor,  lord  keeper,  or  lords^  commissioners  afore- 
said thereupon  shall  in  like  manner  he  final  touching  such  proof ;  hut  if 
the  appeal  either  to  the  court  of  review  or  the  lord  chancellor,  lord  keeper, 
or  lords  commissioners  aforesaid,  shall  relate  only  to  tlie  admission  or  re- 
fusiJ  of  evidence,  then  and  in  that  case,  if  the  determination  appealed 
against  be  reversed,  the  proof  of  the  debt  shall  be  again  heard  by  the  ju- 
nior judge  and  the  junior  court,  and  the  evidence  admitted  or  rejected, 
according  to  tlie  determination  of  the  court  of  review,  or  the  lord  chan- 
cellor, lord  keeper,  or  lords  commissioners  aforesaid. 

And  be  it  enacted>  that  after  any  issue  shall  be  tried  a  new  trial  may  be 
moved  in  the  court  of  review,  within  the  next  four  sittings  of  the  said 
court,  which  new  trial  shall  be  granted  or  refused  according  to  the  rules 
of  the  common  law  and  the  practice  of  the  courts  of  Westminster  in 
granting  or  refusing  new  trial :  provided  always,  that  the  said  court  of 
review  shall  have  the  power  of  imposing  terms  cm  the  party  seeking  a  new 
trial,  as  to  allowing  evidence  to  be  received,  making  admissions,  and  other- 
wise, according  to  the  justice  of  each  case. 

And  be  it  further  enacted,  that  no  appeal  shall  be  brought  to  the  Jord 
chancelliMr,  lord  keeper,  or  lords  conunissioners  aforesaid,  against  any  de- 
cision of  the  said  court  of  review,  on  the  ground  that  the  verdict  was 
against  evidence,  but  only  on  the  ground  of  some  error  in  point  of  law, 
or  on  the  reception  or  rejection  of  evidence. 

And  be  it  enacted,  that  before  every  such  trial  of  any  issue  it  shall  and 
may  be  lawful  for  either  party  to  smnmon  the  other  before  the  chief  judge 
or  any  one  of  the  three  judges  of  the  court  of  review,  to  shew  cause  why 
he  should  not  admit  certain  things  as  to  the  execution  of  writings,  the  ac- 
curacy of  copies  thereof,  and  generally  any  matter  or  thing  in  the  cause 
expected  to  arise  and  come  in  question ;  and  such  judge  shall  determine 
whether  such  admission  shall  be  made,  and  upon  what  terms,  of  mutual 
admissions,  by  the  other  party,  or  whom. 

And  be  it  enacted,  that  six  nf  the  said  official  assignees  shall  be  called 
chief  assignees ;  and  ii^  case  of  a^y  difference  between  the  official  assignees 
and  the  assignees  chof^en  by  the  creditors,  on  any  matter  where  tlie  con- 
currence of  the  official  assignees  is  required,  a  reference  shaU  be  made  to 
the  said  chief  assignee,  by  calling  in  the  aid  of  one  of  the  said  chief  assig- 
nees in  rotation,  whose  decision  shall  be  conclusive. 

And  be  it  enacted,  that  if  the  official  assignee  and  the  ordinary  assignees 
are  minded  to  have  the  assistance  of  any  of  the  chief  assignees,  or  of  any 
of  the  other  official  assignees,  on  the  whole  or  on  any  part  of  the  duties 
cast  upon  them  in  administering  the  bankrupt's  estate  and  effects,  only 
acting  as  accomptant  or  otherwise,  it  shall  be  lawful  for  them  to  call  in 
such  assistance. 

And  be  it  enacted,  that  in  every  case  the  assignees,  of  whom  the  official 
assignee  shall  always  be  one,  noay,  if  they  think  fit,  appoint  the  bankrupt 
himself  to  superintend  the  management  of  the  estate,  to  carry  on  the  trade 
for  behoof  of  the  creditors,  to  get  in  the  debts  due  to  the  estate,  and  in  aU 
or  any  other  respects  they  may  think  fit  to  aid  them  in  administering  the 
bankrupt's  estate  and  effects,  in  such  manner  and  on  such  terms  as  tliey, 
of  whom  the  official  assignee  shall  always  be  one,  may  think  best  for  the 
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interest  of  the  creditors :  provided  always,  that  in  case  the  official  assig- 
nee and  the  ordinary  assignees  shall  differ  among  themselves,  a  reference 
shall  he  made  to  the  chief  assignee,  as  hereinhefore  provided,  whose  de- 
cision shall  he  final. 

And  he  it  enacted,  that  the  choice  of  assignees  hy  the  creditors  in  each 
case  of  bankruptcy  shall  proceed  before  the  junior  judge  to  whom  the  said 
case  stands  referred,  in  like  manner  as  it  now  proceeds  by  the  law  and  the 
practice  in  that  behalf  before  the  commissioners  of  bankrupts ;  and  that 
an  appeal  shall  lie  to  the  court  of  review  in  every  such  case,  and  it  shall 
be  competent  for  any  creditor  to  apply  to  the  court  of  review,  in  case  of 
any  misconduct  of  any  assignee,  to  have  him  removed,  in  like  manner  as 
application  may  now  be  made  to  the  lord  chancellor,  lord  keeper,  or  lords 
commissioners  aforesaid ;  and  the  said  court  shall  have  power  to  remove 
such  assignee,  upon  cause  shewn,  or  for  default  of  cause ;  and  the  order 
of  such  court,  refusing  or  granting  such  application,  shall  be  final  and  con- 
clusive to  all  intents  and  purposes,  and  not  subject  to  any  review  by  the 
lord  chancellor,  lord  keeper,  or  lords  commissioners  aforesaid,  or  other- 
wise. 

*  And  be  it  enacted,  that  it  shall  be  competent  for  any  official  assignee  to 
make  such  application  for  the  removal  of  one  or  more  of  the  ordinary 
assignees  to  the  court  of  review,  which  application  shall  in  all  respects  be 
dealt  with  as  is  herein  last  before  provided  in  the  case  of  applications  by 
creditors. 

And  be  it  enacted,  that  any  creditor  or  any  assignee  may  apply  to  tlie 
lord  chancellor,  lord  keeper,  or  lords  commissioners  aforesaid,  complain- 
ing of  the  misconduct  or  incapacity  of  any  official  assignee;  and  it  shall 
and  may  be  lawful  for  the  said  lord  chancellor,  lord  keeper;  or  lords  com- 
missioners, to  remove  the  said  official  assignee  from  the  list  of  official  as- 
signees, upon  hearing  both  the  case  for  the  application,  and  the  case  for 
the  official  assignee,  or  on  default  of  either  party :  provided  that  such  ap- 
plication shall  be  made  by  way  of  motion  on  notice  to  the  official  assignee 
and  the  ordinary  assignees,  and  serving  upon  such  official  assignee  and  the' 
ordinary  asssignees  a  copy  of  any  affidavit  on  which  the  motion  is  to  be 
supported ;  provided  further,  that  the  said  official  assignee  and  ordinary 
assignees  shall  in  like  manner  serve  the  party  complaining  or  intending  to' 
complain  with  a  copy  or  copies  of  any  affidavit  he  or  they  may  intend  to 
use,  and  that  no  other  affidavits  on  either  side,  excepting  such  whereof 
copies  shall  have  been  so  served,  shall  be  read  or  referred  to  in  the  argu-' 
ment  before  the  court ;  provided  further,  that  no  affidavit  shall  be  allowed 
to  be  made  in  reply  to  those  used  by  the  official  assignee  or  ordinary  assig- 
nees, save  and  except  in  such  case  as  is  next  hereinafter  provided. 

And  be  it  enacted,  that  no  ordinary  assignee  shall  make  use  of  any 
affidavit  in  shewing  cause  against  any  motion  for  removing  any  official 
assignee,  unless  a  copy  or  copies  thereof  shall  first  have  been  served  upon 
the  said  official  assignee  one  week  before  the  case  comes  on  for  hearing, 
and  that  the  said  official  assignee  thereupon  obtain  leave  to  file  additional 
affidavits,  on  a  special  application  to  the  lord  chancellor,  lord  keeper,  or 
lords  commissioners  aforesaid,  and  provided  that  he  shall  make  such  ap- 
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plication  two  days  before  the  day  appointed  in  the  notice  for  hearing  the 
motion. 

And  be  it  enacted,  that  in  case  the  lord  chancellor,  lord  keeper,  or 
lords  commissioners  afores^d,  shall  deem  any  matter  of  law  brought 
before  him  or  them  by  way  of  appeal  from  the  court  of  review  to  be  of 
sufficient  difficulty  or  importance  to  require  the  decision  of  parliament,  or 
in  case  the  court  of  review  shall  be  applied  to,  that  any  matter  of  law 
should  be  determined  by  the  house  of  lords,  instead  of  before  the  lord 
chancellor,  lord  keeper,  or  lords  commissioners  aforesaid,  or  the  court 
of  review,  may  direct  the  whole  facts  whereupon  such  question  of  law 
shall  arise  to  be  stated  in  the  form  of  a  petition  of  appeal  to  the  house  of 
lords ;  smd  the  party  dissatisfied  with  the  judgment  of  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  aforesaid,  or  the  court  of  review, 
may  carry  such  appeal  to  the  house  of  lords,  in  like  manner  as  other  ap- 
peals are  preferred  in  parliament :  provided  always,  that  the  cases  to  be 
lodged  by  the  parties  in  the  house  of  lords  shall  be  confined  in  matter  of 
fact  to  setting  forth  the  petition  of  appeal  decided  by  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  aforesaid,  or  by  the  court  of  review, 
as  herein-before  enacted,  and  to  such  arguments  on  the  point  of  law  as 
the  parties  may  be  advised  to  state. 

And  be  it  enacted,  that  in  all  cases  of  bankrupts  residing  more  than 
forty  mUes  from  London,  it  shall  and  may  be  lawful  for  the  said  lord 
chancellor,  lord  keeper,  or  lords  commissioners,  by  fiat  or  fiats  imder  his 
or  their  hands,  to  give  such  power  and*authority  to  commissioners  there-< 
in  named  as  are  now  given  by  commissions  of  bankruptcy  under  the  great 
seal,  and  tliat  the  judges  who  go  the  several  circmts  in  England  and  Wales 
may  be  directed  by  the  lord  chancellor,  lord  keeper,  or  lords  commissioners 
aforesaid,  from  time  to  time  to  return  to  him  or  them  the  names  of  such 
number  as  he  or  tliey  shall  think  fit  to  require  of  barristers  and  solicitors 
practising  in  the  counties  to  the  said  circuits  belonging, which  persons,  upon 
being  approved  by  the  said  lord  chancellor,  lord  keeper,  or  lords  commission- 
ers, shall  be  deemed  and  taken  to  be  the  country  commissioners  of  bank- 
rupts ;  and  after  such  returns  shall  have  been  made,  the  fiat  or  fiats  last 
aforesaid  shall  be  directed  to  any  one  or  more  of  such  commissioners,  in 
such  rotation  or  in  such  other  succession  as  to  the  ssdd  lord  chancellor, 
lord  keeper,  or  lords  commissioners  shall  seem  fit,  and  to  no  other  commis- 
sioner or  commissioners  but  such  as  shall  be  included  in  such  return. 

Provided  always,  and  be  it  enacted,  that  all  proceedings  in  bankruptcy, 
executed  more  than  forty  miles  from  the  city  of  London,  shall  be  had  in 
the  same  way  as  by  law  they  are  now  had,  save  as  is  herein  directed. 

And  be  it  enacted,  that  all  appeals  from  the  decision  of  country  commisr 
raissioners,  and  all  other  matters  which  may  be  now  brought  by  way  of 
petition  before  the  lord  chancellor,  lord  keeper,  or  lords  commissioners 
aforesaid,  or  the  vice-chancellor,  shall  hereafter  be  brought  by  way  of  ap- 
peal or  petition  before  the  said  court  of  review  only  :  provided  always, 
that  an  appeal  shall  be  to  the  lord  cliancellor,  lord  keeper,  or  lords  com- 
missioners aforesaid,  from  the  decision  of  the  said  court  of  review,  upon 
matter  of  law,  or  on  the  refusal  or  admission  of  evidence  only. 

And  be  it  further  enacted,  that  there  shall  be  allowed  a  sum  not  exceed- 
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ing  the  sum  of  pounds  from  the  funds  of  the  suitors 

of  the  high  court  of  Chancery,  yearly,  for  a  compensation,  to  be  distri- 
buted among  such  of  the  commissioners  of  bankrupts,  acting  in  London, 
and  within  forty  miles  of  it,  as  have  no  other  office  or  public  employment ; 
and  that  the  sum  of  two  hundred  pounds  a  year  shall  be  given  to  such  as 
have  been  commissioners  for  ten  years  and  upwards,  and  one  hundred 
and  fifty  pounds  to  such  as  have  been  less  than  ten  years  such  commis- 
sioners. 

And  be  it  fmrther  enacted,  that  from  and  after  the  passing  of  this  act  all 
fees  in  bankruptcy,  whether  in  respect  of  the  petition,  bond,  affidavit,  fiat, 
adjudication,  proof  of  debts,  hearings,  certificate,  or  appeals,  or  in  any 
other  matter  whatsoever,  shall  utterly  cease  and  determine,  save  and  ex- 
cept such  as  are  set  forth  in  the  schedule  of  fees  to  this  act  annexed. 

And  be  it[further  enacted,  that  if  any  judge,  registrar,  clerk,  messen- 
ger, assignee,  or  any  other  officer  or  person  whatsoever,  sliall,  for  any 
thing  done  or  pretended  to  be  done  imder  this  act  or  any  other  act  relat- 
ing to  bankrupts,  or  under  colour  of  doing  anything  under  this  act  or  any 
other  such  acts,  demand  or  take,  or  appoint  or  allow  any  person  whatso- 
ever to  take  for  him  or  on  his  accoimt,  or  for  or  on  accoimt  of  any  person 
by  him  named,  any  fee,  emolument,  gratuity,  sum  of  money,  or  any  thing 
of  value  whatsoever,  such  person,  when  duly  convicted  thereof,  shall  for- 
feit and  pay  five  hundred  pounds,  and  be  rendered  incapable,  and  is  here- 
by rendered  incapable,  of  holding  any  office  or  place  whatsoever  under  his 
majesty,  his  heirs  or  successors. 

And  be  it  further  enacted,  that  any  person  may  be  prosecuted  for  any 
offence  committed  against  the  provisions  of  this  act,  either  by  information 
at  the  smt  of  his  majesty's  attorney-general,  or  by  criminal  information 
before  his  majesty's  court  of  King's  Bench,  or  by  an  indictment  according 
to  the  usual  course  of  the  law :  provided  always,  nevertheless,  that  if  any 
registrar,  clerk,  messenger,  or  assignee,  shall  commit  any  offence  against 
this  act,  it  shall  and  may  be  lawful  for  the  court  of  review,  or  the  lord 
chancellor,  lord  keeper,  or  lords  commissioners  aforesaid,  to  dismiss  the 
person  so  offending,  upon  proof  made  before  them  or  him  of  such  offence 
having  been  committed,  upon  a  rule  to  shew  cause :  provided  further, 
that  if  such  court,  on  cause  being  shewn,  shall  think  fit  to  direct  an  issue 
to  be  tried  touching  the  matter  of  the  said  charge,  such  issue  may  be  tried 
before  the  chief  judge  or  court  of  review. 


Abstract  of  ^*  A  Billy  intituled  an  Act  for  shortening  the  Time 
cf  Prescription  in  certain  Cases,  and  for  lessening  the  Impedi- 
ments to  the  Transfer  of  Real  Property  created  by  Outstanding 
Terms  and  JudgmentSf* 

S.  1.  No  claim  by  custom,  prescription,  or  grant,  to  any  right  of  com- 
mon, or  other  profit,  a  ^prendre,  from  or  upon  any  land  of  the  crown,  or  of 
any  ecclesiastical  or  lay  person,  or  body  corporate,  except  such  as  are 
herein  specially  provided  for,  and  except  rent  and  services,  shaH,  if  they 
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have  been  enjoyed  by  any  person  dauning  right  thereto  without  interrup- 
tion for  thirty  years^  be  defeated^  by  shewing  that  sudi  right  or  profit 
was  first  enjoyed  at  any  time  prior  to  such  thirty  years ;  and  when  en- 
joyed for  sixty  years  shall  be  absolute  and  indefeasible,  unless  shewn  to 
have  been  taken  by  consent  or  agreement,  by  words  or  writing. 

S.  2.  In  claims  of  right  of  way  or  other  easement,  or  to  any  watercourse 
or  the  use  of  any  water,  the  periods  to  be  twenty  and  forty  years  respec- 
tively, as  in  the  former  section. 

S.  3.  The  right  to  the  use  of  light  enjoyed  without  interruption  for 
twenty  years  to  be  indefeasible,  unless  enjoyed  by  consent  or  agree- 
ment. 

S.  4.  All  claims  to  a  tnodus  decimandi,  or  exemption  or  discharge  from 
tithes,  where  tithes  in  kind  shall  be  demanded  by  the  king,  a  layman,  or 
corporation  aggregate,  shall  be  deemed  valid,  on  proof  of  the  payment  of 
such  modus,  or  enjoyment  of  land  without  payment  for  thirty  years,  un- 
less render  of  tithes  in  kind,  or  payment  prior  to  such  thirty  years,  be 
proved.  If  the  proof  of  the  daim  extends  to  sixty  years,  the  right  to  be 
indefeasible,  unless  proof  of  consent  be  given.  When  tithes  in  kind  shall 
be  demanded  by  any  ecclesiastical  person  or  corporation  roll«  the  pre- 
scription or  daim  to  be  valid  and  indefeasible,  on  proof  of  payment  or 
render  during  the  whole  time  of  two  incumbents,  and  of  not  less  than 
six  years  after  the  appointment  of  a  third,  not  being  less  than  sixty  years 
in  the  whole,  unless  proof  of  consent  or  agreement  be  given. 

S.  5.  This  act  not  to  beavailable  in  suits  now  pending,  or  to  be  com- 
menced within  three  years  after  tlie  passing  of  this  act. 

S.  6.  The  time  during  which  any  person  shall  have  been  or  shall  be  an 
hifant,  idiot,  non  compos,  feme  covert,  or  lay  tenant  for  life,  or  during 
which  any  suit  shall  hAve  been  pending,  but  abated  by  death,  shall  be 
exduded  in  the  computation  of  ^e  periods  of  thirty  and  twenty  years, 
but  not  when  the  right  is  hereby  declared  to  be  indefeasible. 

S.  7*  In  case  of  absence  beyond  the  seas,  at  the  expiration  of  the  period 
six  years  allowed  for  resisting  the  daim  after  the  return  or  decease  of 
such  person,  except  when  the  right  is  declared  to  be  indefeasible :  Scot« 
land,  Ireland,  the  isles  of  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  not 
to  be  deemed  beyond  the  seas. 

S.  8.  In  actions  on  the  case,  the  claimant  may  allege  his  right  generally 
as  at  present :  and  in  pleadings  to  actions  of  trespass,  and  other  plead- 
ings, where  the  party  used  to  allege  his  claim  from  time  immemorial,  the 
period  mentioned  in  this  act  may  be  alleged,  and  the  right  may  be 
claimed  in  the  name  of  the  occupier  of  the  tenement,  without  claiming  in 
the  name  or  right  of  the  owner  of  the  fee ;  any  proviso,  exceptions,  in- 
capadty,  disability,  contract,  agreement,  or  any  other  matter  not  incon- 
sistent with  the  fact  of  enjoyment,  shall  be  replied  specially. 

S.  9.  Terms  of  years  created  for  particular  purposes  to  be  considered  as 
determined  at  the  end  of  two  years  after  the  purpose  is  satisfied,  unless 
assigned  or  directed  to  remain  in  trust  for  some  other  purpose,  or  to  at- 
tend the  inheritance.  Terms  attendant  on  the  inheritance  may  be  merged 
therein  by  the  owner  thereof. 

S.  10.  In  all  suits  to  be  commenced  after  the  Ist  of  January  1832,  money 
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secured  by  bond,  covenants,  judgments,  or  estate  for  years,  to  be  deemed 
satisfied  at  the  end  of  twenty  years,  if  no  principal,  money,  or  interest 
thereon,  be  paid  in  the  mean  time. 


EVENTS  OF  THE  QUARTER. 

The  most  importaDt  event  of  the  last  quarter  is  the  introduction  by  the  Chancellor 
of  his  measures  of  Chanceiy  Reform.  These,  our  readers  will  remember,  have 
three  distinct  objects  in  view, — thebankruptcy,  the  lunacy,  and  the  equity 
jurisdiction.  The  intentions  of  the  Chancellor,  with  regard  to  the  two  first, 
have  been  already  reduced  into  bills.  His  intentions  with  regard  to  the  last, 
are  still,  we  believe,  in  considerable  uncertainty,  and  only  a  rough  guess  can  be 
formed  at  them  from  the  speech.  The  plan,  as  there  developed,  seems  to  be,  to 
assign  the  Masters  and  Registrar  fixed  salaries,  and  deprive  them  of  all  interest  in 
fees,  —  substitute  vivd  voce  examinations  in  the  Master's  office  for  the  system  of 
interrogatories,  —  add  a  Conveyancing  Master  to  the  present  number,  —  prevent  the 
exacting  of  copy-money,  except  where  the  copy  is  actually  required,  — commute 
the  bulk  of  the  fees  now  received  by  the  Chancellor  for  salary,  and  increase  the 
retiring  pension  of  the  place.  It  is  also  proposed,  that  the  Masters  should  hence- 
forward sit  in  open  court  at  such  hours  of  the  evening  as  might  be  agreed  upon  ; 
and  that  three  Masters  should  sit  every  evening  for  the  purpose  of  hearing  excep- 
tions to  Masters'  reports.  A  hope  is  also  held  out,  that,  in  due  time,  the  assistance 
of  a  Vice  Chancellor  may  be  dispensed  with.  "  Another  great  alteration,  which  I 
propose  with  respect  to  the  Masters,  is  to  release  them  from  the  necessity  of  review- 
ing bills  of  costs,  and  sending  them  at  once  to  the  office  of  the  Six  Clerks.  I  post- 
pone, however,  my  explanations  on  the  details  of  this  and  other  portions  of  my  plan, 
because  they  are  as  yet  not  fully  matured ;  and  because,  although  the  nature  and 
extent  of  the  fees,  and  the  system  of  taxing  costs,  have  been  fully  examined,  the 
arrangements  to  be  substituted  in  lieu  of  them  are  not  yet  fully  digested."  So  far 
as  we  have  been  able  to  learn,  not  merely  these,  but  some  other  equally  important 
arrangements,  spoken  of  in  the  speech  as  definitively  fixed,  are  still  in  a  state  of 
uncertainty.  For  instance,  the  Chancellor  has  said,  **  The.  proposition  for  having 
recourse  to  vivd  voce  examinations  instead  of  interrogatories,  is,  however,  I  am  glad 
to  say,  fully  admitted  and  approved  of."  Now  the  expediency  of  this  suggestion, 
though  it  is  also  sanctioned  by  the  high  authority  of  Mr.  Spence,  is  beginning  to  be 
regarded  as  very  doubtful  indeed :  '  and  we  think  it  extremely  likely  that  the  objec- 
tions urged  by  Lord  Lyndhurst  will  ultimately  prevail. — "  Almost  all  the  advantages 
of  vivd  voce  evidence  would  be  lost  if  the  evidence  were  to  be  taken  before  one  judge, 
and  another  judge,  who  had  not  heard  the  witnesses  examined,  should  pronounce 
upon  it" — **  With  the  mode  of  examination  suggested  by  his  noble  and  learned 
friend,  it  was  almost  impossible  that  in  the  majority  of  cases  the  examination  could 
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he  complefed  in  a  single  tatting.  An  adjournment  must  take  place,  and  the  conse- 
quence would  be,  that  the  very  evil  which  the  court  of  equity  was  most  anxious  to 
obviate,  would  take  place, — ^namely,  that  one  party  would  have  an  opportunity  of 
framing  his  evidence  after  having  heard  that  which  was  opposed  to  him,  and  thus  a 
fabricated  defence  would  be  ofiered  to  the  Court." — (Speech,  Feb.  25>.)  It  was  also, 
we  have  heard,  the  original  intention  of  the  Chancellor  to  bring  in  his  measures 
piecemeal,  -  as  it  were,  and  by  a  aeries  of  bills,  without  waitii^  for  the  whole  to 
be  matured ;  but  almost  insurmountable  diflSculties  have  been  found  opposed  to  :this 
method  of  proceeding.  It  is  hardly  possible  to  remodel  the  practice  of  a  single  office 
or  department  of  a  court,  without  interfering  with  the  rest ;  and  when,  as  iathe  pre- 
sent instance,  a  complete  cleansing  of  all  the  offices  is  meditated,  and  perhaps  the 
-abolition  of  some  of  them  (for  instance,  it  is  by  no  means  clear  that  the  Sixty  clerks^ 
the  Six  Clerks,  or  the  Examiners  will  remain),  an  entirely  new  system  of  practice  or 
code  of  procedure  may  be  required.  This  would  probably  occupy  the  better  part  of 
a  year  in  the  preparation,  and  it  would  be  a  waste  of  time  to  set  about  it,  until  the 
-precise  nature  of  each  arrangement  was  fixed.  The  plain  truth  is,  the^  Chancellor's 
Introductory  motion  was  somewhat  nnduly  accelerated  widi  the  view  of  giving  a  lilt 
to  the  Ministry,  whode  popularity  was  on  the  wane  at  the  time ;  and  the  hd|^  of  a 
-speedier  consummation  than  the  circumstances  justified,  though  not  than  the  occasion 
required,  was  held  out.  The  public,  therefore,  must  be  content  to  wait  until  perhaps 
4he  next  Spring  Session  of  Parliament,  and  take  the  momentous  question,  which  will 
be  agitated  in  the  interim,  as  an  excuse.  Our  confidence,  we  own,  will  he^  rather 
added  to  than  diminished  by  the  delay ;  for  it  is  our  firm  conviction,  that  not  an 
hour's  more  than  is  absolutely  needful  will  take  place,  and  that  no  one  profession  of 
the  Chancdlor  will  be  wilfully  or  neglectfully  departed  firom. —  **  Therefore,  as  long 
as  I  sit  in  &at  seat,  there  shall  be  no  gratuities^-therrfore,  there  shall  be  no  charges— 
therefore,  there  shall  be  no  shade  or  shadow  of  turning, — therefore,  it  shall  not  be 
said,  as  of  the  Pharisees  of  old,  that  the  cup  of  justice  is  dean  without,  while  the  in- 
side is  full  of  all  manner  of  uncleanness.  There  shall  be  no  repose, — no  relaxation 
in  my  efibrts, — ^no  folding  of  the  hands  to  sleep.  I  shall  use  my  endea:vours,  with  the 
assistance  of  Parliament  and  the  country,  to  put  an  end  to  these  crying  abuses ;  and 
if  I  do  not  effect  all  the  reforms  I  contemplate,  it  shall  not,  at  all  events,  be  said  of 
me,  that  I  did  not  make  the  attempt  to  reform  them." — (Speech,  Feb.  23.) 

The  Lunacy  Bill  enacts  that  the  Lord  Chancellor,  in  case  he  may  deem  it  advisable, 
shall  cause  any  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo  to  be  di« 
rected  to  any  Judge  of  the  Courts  of  Westminster,  who  shall  have  all  the  powers 
now  possessed  by  the  Commissioners :  That  the  Lord  Chancellor  may  appoint  vi« 
sitors,  and  a  secretary  and  clerk  to  such  visitors ;  and  may  raise  a  fund  for  the  ex- 
penses by  a  per  centage  on  the  clear  annual  incomes  of  the  lunatics,  not  to  exceed  a 
certain  sum« — No  opposition  to  this  Bill  is  anticipated.  Not  so  with  the  Bankruptey 
Bill,  which  on  account  of  its  importance  we  have  printed  at  length.'  This  willcer* 
tainlybe  vehemently  opposed,  and,  to  say  the  truth,  it  has  been  somewhat  too 
hastily  decided  on.  Bearing  in  mind  that  there  are  still  to  be  Country  Commissionerst 
somextoubts  may  well  exist  whether  so  many  judges  an^  officers  be  necessary  ;  or 
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wiifitlier,  if  septiiaiy,  a  court  «o  o<MD0tiUI«4  .shoulii  k^  mack  wVprdiaate  to  die 
ohanotiyw    The  Appeak,  also,  axe  moch  too  numeiwis,  aoid  iha  aftpoUitmaitt  of 
4»ffieial  aifigiiaea  ia  fay  no  meant  univenally  approved  (A*    It  is  atrongly  uiged 
that  the  power  raienred  to  the  creditors  of  chooiing  aMigneea  to  act  under  the  official 
,aiaigBee  will  he  mgatory,  aa  no  respedaUe  penona  will  undertake  the  office  wheii 
auhjeeled  to  thia  apecics  of  control ;  that  the  official  aasigneea  wiU;p|pbahly  be  taken 
(perforee)  from  among  merchants,  and  tradeia  of  a  very, eqai vocal  deaeription ;  ;and 
Jthat  they  must  be,  at  all  events,  compaxatively  nniofiMrmed  aa  to  tbQ  precise  obaractor 
of  the  bankrupt's  concerns,  and  comparatively  uninterested  in  the  discovery  and  col- 
lection of  the  pf operty.    Were  assignees,  appointed  by  the  creditors*  a  litUe  mom 
closely  watched. by  the  oomraisvoners  or  the  court,  this  provision,  it  is  thought, 
jDMght  be  advantageously  left  out.    Still,  the  meaauie  would  be  a  very  gneat  im.- 
provement*-^ indeed,  what  measuie  would  not?  upon  the  existing  system ;  which, 
it  may  be  as  well  to  semind  Lord  Wynfoud  and  his  set,  cannot  by  posaibiUty  live 
on.    If  they  are  labouring  to  save  the  Septuagint,  they  may  depend  upon.it,  they 
are  labouring  in  vain ;  whilst  their  zeal  may  chance  to  lose  those  gentlemen  the 
compensation,  of  which  a  hope  was  held  out  to4bem  as  a. bribe  ta.be, still*   **\ 
repeat,"  said  the  chancellor,    **  I  have  always  considered  it  hard  for  the  country 
to  refuse  compensation  in  caiKS  of  this  kind.     It  has  a  tendency  to  check  im- 
pfoven^nt  by  the  difficulties  it  unavoidably  throws  in  the   vray  of  those  who 
attempt  it.    It,  in  many  cases,  converts  a  hive  of  drones  into  a  nest  of  stinging  horr 
nets,  and  the  consequence  is,  that  it  impedes  the  march  of  reformation*"    Since, 
however,  the  commissioners  have  been  so  actively  bestirring  themaelvea^  sending^ 
as  the  Chancellor  declares,  friends,  counsel,  attorneys,  brothers,  aunts,  ancles,  and 
cousins  to  besiege  him  -*-  since  the  hive  of  drones  are  converted  into  hornets  as  it  is^ 
vre  think  he  would  be  fully  justified  in  leaving  them  to  make  their  eleims  Ibr  them- 
selves, instead  joS.  risking  the  slightest  portion  of  bis  own  well-earned  popnlarity  \p 
gmtify  them.    For  some  such  risk  he  certainly  will,  run,  should  he  persevere  in 
pressing  what  (by  hisx)wn  showing)  has  every  symptom  of  a.  job  t 

«  But  then  it  may  be  asked,  What  is  to  become  of  the  vested  rights  of  the  com- 
missioners 1  My  Lords,  there,  are  no  vested  rights  here*  We.  sometimes  hoar  of 
the  feebleness  of  certain. estates  and  interests ;  but  of  all  estates  and  interests  tho^ 
of  the  commissioners  of  bankrupts  are  the  most  feeble.  The  whole  depends  uppn  a 
letter  sent  from  thd  Lord  Chancellor's  secretaiy  informing  them  that  fiiey  are  to 
proceed  upon  such  a  Commission ;  but  I  may  refuge  to  send  any  such  letter  and  may 
confine  myself  to  only  one  list,  and  then  a  commissions  who  found  he  was  never 
empbye^,  might  say  what  is  the  meaning  of  this— is  the  bankrupt  jurisdiction  at  an 
end  1  In  short  the  commissioner  has  no  interest  but  what  depends  on  the  person 
holding  the  great  seal.  A  great  hardship  will,  however,  be  suflfored  by  the  gentle- 
men vvho  have  hitherto  filled  .the  situation  of  commissioners.  Many  of  them  are 
settled  in  life,  with  the  idea  that  they  are  to  retain  their  situations  as  commissioners 
as  long  as  they  please,  and  iherefort  I  propose  to  allow  them  an  adequate  remune? 
ration  on  a  large  and  liberal  proportion." 

To  what  is  here  said  of  (he  feebleness  of  their  interests,  the  Lord  ChaneeUor  might 
have  added,  that  no  one  ever  heard  of  a  commissioner's  being  chosen  on  account  of  his 
fitness  for  the  place,  or  of  his  making' any  sacrifice  of  professional  prospects  to  retain 
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it.  To  judge  how  lar  tbo  latter  pari  of  the  above  rteaeniog  is  applicable,  it  atey  be 
as  wall  tovagai^e  to  what  akteiit  it  has  beeft  hitherto  applied  $  and,  ,happtfy  for  the 
argument  though  mwch  to  ourrsgKt,  an  apt  ottetnporary  illattratiott  -isafiordad'na-. 
There  ate  ten  Associates  of  the  Royal  Society  of  Lileratute,  all  men  Of  literal^  or 
ieientific  distinction,  to  whom  penskms  of  IQOL  each  have  beOo  for  many  years  al* 
lowed  by  the  Crown.  We  have  Hot  the  list  Of  them  at  hand,  but  we  know  that  one 
at  least  of  the  proudest  names  in  our  litteature^-that  of  Samuel  Taylor  Coleridge— is 
inscribed  upon  it,  and  that  this  hwtable  pittance  has  formed  for  several  years  his 
priilcipAl,  if  liet  only«  support  Now,  with  all  our  zeal  for  economy,  we  should  say 
that  pensions  sUch  as  these  are  the  very  laat  to  be  touched ;  and  that,  if  their  abo- 
litioD  were  neoareny,  they  should  be  abolished  gradually*  as  the  present  oceu- 
pants  drop  off.  But  this^  it  would  seem,  is  too  slow  a  mode  of  saving  for  the 
ministiy  $  and  the  Associates  hM  oAe  and  all  received  warning  that  th«r  allow* 
anees  are  very  shortly  to  cease.  Here  then  is  a  direct  departure  from  the  prin- 
oiple  laid  down  by  the  ChaboellQv  V  and  we  are  utterly  at  a  loss  to  know  with 
what  show  of  coteistebby,  after  saiietioning  such  a  reduction  as  this^  he  can 
fcopooe  the  gtatiting  of  compebs^tioo  to  the  commissioners;  on  the  ground*  net  of 
vested  rights,  or  services  performed,  or  sacrifices  submitted  to,  but  of  impending 
hardship  and  eabiteid  expeetations.  We  think  it  unneoessaiy  to  dwell  longer  on 
the  point,  it  being  generally  iindetstood  idready  that  the  House  of  Commons  wifl 
not  sanction  the  graiit. 

.Independent]^  Of  the  general  measure,  one  veiy  uselul  regulation  has  been 
aade*  ai>d  another  att«tt>ptod«  for  the  speedier  and  cheaper  dispatch  of  tin  bu- 
siness of  Chan<^ry.  On  the  37th  of  January  last,  Mr.  Cooper  called  the  Chan- 
cellor's attention  to  the  privilege  enjoyed  by  the  King*s  counsel  in  the  courts  of 
equity,  of  having  all  theif  motions  heafd  befoi*e  the  juniors  were  called  upon;  the 
.  oonsequenoes  of  which  he  explained  to  be*  that  the  juniom  were  deprived  of  their 
fair  popoition  of  the  business,  and  the  suitors  put  to  the  unneoessaiy  eapense  of 
foeing  counsel  of  rabk  in  all  tesea  ill  which  it  might  be  inoonvenient  to  submit  to  a 
most  utueasonable  delay;  A  short  conversatiota  took  place  between  the  counsel 
and  thb  bench,  which  was  tertninated  by  the  Chancellor's  deolaring  that  '*  he  should 
cteault  with  the  Master  of  the  Rolls,  the  Vice  Chancellor^  and  the  Chancery.  Com- 
missioners upon  tht  sttlijeot,  and  in  the  result  do  that  which  be  trusted  would  be 
satisfottory.''  A  few  daysafter,'a  meetings  of  the  Chancery  Bar  was  held  upon  the 
subject;  the  fidieitor  General  in  thh  chair.  At  this  meeting  it  was  moved  by 
Mr.TeUple  fbaC  cadi  counsel  should  be  iEit  liberty  to  move  two  motions,  and  that, 
after  the  junior  counsel  had  all  availed  themsdves  of  the  privilege*  the  old  practice 
should  be  resorted  to.  Mr.  Cooper  objected  to  this  proposal,  and  moved  as  an  amend- 
ment, **  That,  in  the  opinion  of  this  meeting,  it  is  expedient  that  the  recommenda- 
tion of  the  Chancery  Commissioners  that  no  counsel  be  at  liberty  to  move  more 
than  two  motions  consecutively,  be  adopted  as  the  rule  of  the  court:''  which  was 
carried  by  a  great  majority.  We  copy  from  the  Morning  Chronicle,  of  the  2 1st  of 
February  last,  an  account  of  the  subsequent  proceedings  : 

"  The  Lord  Chanbdlor  stated  in  his  court  on  Saturday,  that  the  tepiesentations 
respecting  the  existing  i-egulations  as  to  the  precedence  of  counsel  in  making  mo- 
•tions  on  seal  days,  had  been  fully  consideted  by  himself  and  the  judges  of  the  other 

M  M  2 


524  EverUs  of  the  QuarteK 

branches  of  the  court ;  and  with  the  ooncurreikoe  of  the  leading  counsel*  who  had 
most  handsomely  waived  their  privilege,  orders  had  been  framed  upon  that  sub* 
ject : — ^First,  *  That  each  counsel  shall,  according  to  his  precedence*  and  in  his 
turn,  on  seal  days,  be  allowed  to  make  two  motions,  and  no  more,  till  all  the  coun- 
sel shall  have  made  their  motions* — Second*  That  in  each  notice  of  motion  to  be 
made  upon  or  after  the  third  seal  after  last  Hilary  Term*  before  the  Lord  Chancellor 
or  Vice  Chancellor,  the  name  of  the  counsel  to  make  the  motion,  or  the  name  of 
one  of  the  counsel  who  are  to  support  it  shall  be  specified,  otherwise  the  notice  of 
motion  shall  be  void.'—  Sir  Edward  Sugden,  at  t  subsequent  period  of  the  day* 
advetled  to  the  first  order,  and  stated  that  he  had  not  the  least  objection  to  make 
-against  the  arrangement,  as  he  was  always  happy  to  concur  with  the  bar  in  what 
promoted  the  general  convenience ;  but  he  expressed  his  doubts  whether  an  order 
t>f  the  court  could  alter  the  patent  right  of  th^  King's  Counsel  as  to  precedence* 
When  Lord  Mansfield  had  efiected  the  alteration  in  his  court  upon  this  point,  it 
had  not  been  by  order,  but  he  had  intimated  his  desire.  The  Lord  Chancellor  felt 
the  weight  of  the  observation ;  and,  therefore,  he  would  wish  the  r^^ulation  to 
stand,  not  as  «n  order,  but  as  an  annunciation  of  the  intention  of  the  court  up<»i 
the  subject." 

The  attempted  regulation  or  arrangement  to  which  we  have  alluded  above,  had  fof 
its  object  the  trunsference  to  the  Rolls  Court  of  a  certain  number  of  the  causes  set 
down  for  hearing  before  the  Vice  Chancellor.  The  Master  of  the  Rolls  had  con* 
sented*  and  an  order  was  actually  drawn  up,  when,  upon  Sir  Edward  Sugden  ex- 
pressing doubts  of  its  legality,  the  Chancellor*  the  Vice  Chancellor,  the  Master  of 
the  RoUs*  the  Solicitor  General,  and  Sir  Edward  Sugden,  held  a  private  meeting  to 
discuss  it.  At  this  meeting  a  yiolent  altercation  is  said  to  have  taken  place  between 
the-Master  of  the  Rolls  and  Sir  Edward  Sugden*  his  Honour  charging  the  learned 
counsel  with  opposing  the  arrangement  from  interested  motives  exclusively,  and  re- 
ceiving, as  might  have  been  anticipated,  a  somewhat  intemperate  retort.  Eventu* 
ally,  Sir  Edward's  grounds  of  objection,  whether  public  or  private*  prevailed ;  and 
the  Courts  in  question  remain  as  before,  —  the  Vice  Chancellor's  overloaded  vrith 
buaness,  the  Master  of  the  Rolls  with  comparatively  little  to  do.  To  make  the  real 
merits  of  the  question  intelligible,  we  thmk  it  necessary  to  add*  that*  although  the 
Master  of  the  Rolls  is  ready  to  assist  in  the  hearing  of  causes,  he  perseveringly  le* 
fuses  to  take  any  part  of  the  motion  business*  to  the  transference  of  which  no 
objection  would  be  made ;  although,  by  so  doing,  he  might  not  merely  aisast  the 
Vice  Chancellor*  but  remove  the  striking  inconveniences  which  result  from  his  hear* 
ing  only  particular  portions  of  a  cause.* 

'  '*  The  continuance  of  this  pr&ctice  (not  hearing  motions)  appears  to  me  tobe  con^ 
trary  to  all  principle.  The  only  plausible  argument  I  have  ever  heard  in  its  favour 
is,  that  it  secures  to  the  suitors  a  court,  unincumbered  by  the  desultory  business  of 
motions  and  other  interlocutory  proceedings,  for  those  to  resort  to  who  wish  to  hav^ 
their  causes  disposed  of  quickly,  as  if  there  were  any  honest  suitor  that  did  not  en- 
tertain that  wish ;  but  the  argument  assumes,  that  there  should  be  a  court  to  which 
a  suitor  may  resort  who  does  not  wi^  to  have  his  cause  disposed  of  quickly,  thus 
affording  an  opportunity  to  a  dishonest  suitor  to  harass  bis  adversary,  by  vexatious 
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The  le^dative  measures  relating  to  law  intioduced  within  the  last  three  montlis» 
acre, — a  Bill  by  Lord  Tenterden  for  shortening  the  time  of  prescription  in  oertaia 
cases,  and  for  lessening  the  impediments  to  the  transfer  of  real  property  created  by- 
oustanding  terms  and  judgments  (ante  p.  518«)  ;  and  a  Bill  by  Sir  Edward  Sugdeot 
to  amend  the  law  as  to  the  execution  of  powers.  The  part  of  Lord  Tenterden's  bill 
relating  to  tithes  will  encounter  some  opposition  from  the  church;*  and  the 
part  relating  to  terms  is  not  much  esteemed  by  conveyancers.  The  provision,  it 
is  said,  will  be  constantly  evaded  by  assignments  or  declarations  in  trust.  Mr» 
Crampton  has  introduced  a  bill  for  extending  the  provisions  of  the.  Administra- 
tion of  Justice  Act  to  Ireland ;  and  Mr.  Campbell  has  given  notice  of  bills  for 
carrying  into  effect  the  real  property  commissioners'  suggestions  as  to  inheritance, 
dower,  curtesy,  and  fines  and  recoveries.  The  bills  themselves  are  not  yet  defini* 
tlvely  settled.  The  time  taken  up  in  preparing  them  has  prevented  the  commission^ 
ers  from  presenting  their  third  report  so  soon  as  we  formerly  anticipated,  but  we 
believe  it  will  be  presented  early  enough  for  a  review  in  our  next  number. 

The  debate  on  the  Registry  Bill  was  unexpectedly  postponed  by  the  dissoliition  ; 
but'  from  the  eagerness  manifested  by  Mr.  Campbell,  it  would  seem  that  he  is  re*» 
solved  on  bringing  the  question  to  a  decision  immediately.  Opinion  on  this  subject  has 
varied  little  since  our  last.  Mr.  Duval  has  publuriied  an  explanation  or  justification 
of  the  bill,  and  Mr.  George  Bentham,  an  able  exposure  of  its  imperfectiontr ;  we 
intend  reviewing  their  pamphlets. before  long.  Some  influential  bodies  have  also^ 
petitioned  against  the  bill. 

The  obvious  unfitness  of  a  large  popular  assembly  for  the  discussion  of  measured 
of  legal  reform  involving  a  multitude  of  details,  has  given  rise  to  a  proposal  for  the 
Creation  of  a  standing  comtaittee  of  the  House  of  Commons,  to  which  all  measures 
of  this  description  may  be  referred.  Mr.  Spence,  the  originator,  had  obtained  the' 
approval  of  the  late  Speaker,  and  will  no  doubt  revive  the  suggestion  immediately 
on  the  meeting  of  Parliament. 

Having  casually  omitted  two  or  three  minor  legal  api)ointments  in  our  last  Num- 
ber, we^  subjoin  all  the  legal  promotions,  not  formerly  mentioned,  since  the  pre* 
sent  Lord  Chancellor's  acceptance  of  the  Seals.'  ■  These  are,  Messrs.  Martin, 
Roupell,  and  W.  Brougham,  to  be  Masters  in  Chancery :  JVIr.  J.  Williams  to  be 
Attorney-general  (vice  Sir  W.  Home),  and  Mr.  Pepys,  Solicitor-general  (vice 
Mr.  J.  Williams),  to  the  Queen.    Messrs.  Coltman  and  Walton  have  been  made 

delay.''  (The  Emit  and  Abusesof  the  Court  of  Chancery,  and  Proposed  Amendments^ 
by  George  Spence t  Esq.,  M.P»;  a  pamphlet  recently  published,  replete  with 
sound  reasoning  and  useful  information.)  The  plausible  argument  alluded  to  is  un- 
derstood to  be  that  of  the  Master  of  the  Rolls  himself  ^  but  possibly  the  troublesome 
and  annoying  character  of  motion -business  may  have  something  to  do  with  the  re- 
fusal. At  the  same  time  we  should  be  the  very  last  to  detract  from  the  claims  of 
this  excellent  Judge  upon  the  gratitude  of  the  country. 

*  See  a  Letter  to  Lord  Tenterden,  by  the  Rev.  J.  Miller  of  Durham*  from  which 

•  *         * 

the  style  of  objection  to  be  anticipated  may  be  guessed.  We  take  this  opportunity 
of  stating,  that  Mr.  Green's  endeavours  for  the  better  settling  of  the  property  of  the 
church  are  only  suspended  conditionally  on  the  Archbishop  of  Canterbury's  e£fec-> 
tually  providing  for  the  object  in  yiew. 
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King'«  GtniMlel;  kad  SerStianfi  ^mmb^w  aad  Jones  hftve  wceiYed  pateals^pi^fe- 
dencB  to  take  rank  lespacttvely  after  Mr.  F.  Pollock  a«d  Mr.  Law.  The  0%  ap^ 
poihtWBBt  amoiigBt  tbaie  wkich  has  attracted  any  share  of  the  puhkic  atteatioB»  is  that 
of  Mr.  William  Brougham,  which  has  given  riaa  to  a  leasonahte  degree  of  cavittiog  i 
bat  as  no  one  pretends  to  say  that  the  new  Ma^ter^s  qaaliAcatioiks  are  ift&rior  ta  Ihiese 
of  Masters  in  general,  we  mnst  attribute  this  to  party  feelings  ea^tiiiwrely; 
unleaa,  indeed/there  be  any  tmA  in  the  lepDrt,  that  the  Chaociellor  was  under  a  die* 
tiaot  pledge  to  Ibb  citiinent  member  of  the  last  Chaaceiy  Goomission* 
April  26.  l%Si. 


If        H  "  I' 


NOXIC£S  TO  COilR£SPONDBNTS. 

We  feel  Bkoch  obliged  by  N.  P/s  Qommuaieation*  atod  shall  m^Jc^  use  of  it  in  our 
neztNumber, 

Hazhtt's  Easay  on  WiU-maldng,  whieh  a  correspondent  m^aajm  about,  wiH  be 
found  in  the  Table  Talk  or  the  Phdn  Speaker. 

We  see  at  present  no  objection  to  the  proviso  which  "  A  Coantiy  Attorney" 
suggests ;  and  if»  on  farther  conmd6ration,  we  become  coavmeed  qi  its  ^fikieocy,  it 
shall  appear. 

In  the  case  submitted  by  C«  H.  R.  we  are  of  opinion  that  C  F.  is  entit^d^ 

We  will  write  on  the  case  lelatiDg  to  the  32^  and  84th  Sectioii»  of  the  Bankrupt 
Act* 

All  the  other  cases  submitted  to  us  are  cases  of  circumstances^  neither  involving  a 
princif^e  nor  thti  eonstiroetion  of  any  general  ckuae  or  provisioB  of  an  act.  These, 
w0  r^at)  we  cannot  answer  without  a  breach  of  professional  etiquette*. 

Should  the  I^ocal  Court  Bill  be  brovght  forward  ageU,  we  shaU  p«>bi^bly  take 
«  A  Subsciiher's''  advice. 


ADDENDUM. 
Since  writing  the  abov9»  a  Uat  of  tiie-  Boyal  Aspooi^ites  of  the  Rayal  Society  of 
Literature  has  b^a  suf^ied  to  ns.  They  are,  Samuel  Taylor  Coleriidge;  The  Rev. 
John  Jamieson;  Th»  llev.  T.  R.  IdaUhus;  T.  J.  Mathias;  James  Milliagea; 
Sir  William  Ousdey;  WiUiam  Rosooe;  The  Rev»  H.  J.  Todd ;  and  Sharon  Tuiw 
nerv  The  last  is  even  richer  in  ilhistrioHS  niunes  than  we  anticipated,  and  it  is  a 
molanoho^  troth,  that  iour  at  least  of  the  mojil  illustiioiis  will  be  reduced  to  penuiy, 
should  the  royal  bounty  bo  withdrawn.  Wo  cannot  help^  thinking  that  the  ministiy 
had  better  advise  the  king  to  adout  of  no  reduction  in  the  civil  list,  than  adviise  him 
to  make  up  for  the  reduction  in  this  manner  ;  at  the  same  time,  too,  that  they  am- 
sanctioning  all  the  rest  of  the  pension  list.  A  refonned  parliament  will  be  guilty  of 
numerous  improprieties  no  doubt,  but  it  will  hardly  permit  the  pensioning  of  an  ex- 
minister's  mistress,  and  leave  learning  and  genius  to  starve. 
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-  A  Digest  oi  the  Criminal  Law  of  England  as  altered  by  tho.  recent  Statutes  for 
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An  A1»tfiet  •laU  |h*  npoiltd  Cum  k  Uktwiae  gWoi  up  to  the  «id  of  IShay 

Term,  1831,  together  with  a  notice  of  some  points  deciied  by  the  Judges  uder 
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The  Practice  of  Conveyanoing,.  comiiriaing  Bulea  foi  tk&Ptfparati—  and  Eia* 
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General  Orders*  Rules,  Means,  and  Suggestions,  for  the  B«medy  of  sundiy 
Abuses  in  the  High  Court  of  Chancery  (now  first  printed).  Edited  by  Anthony 
Hart  Rawlins,  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  In  8vo.  Price  2s.  6d. 
sowcci* 

Concise  Pixections  for  Obtaining  the  Lord  Chancellor's  Order  for  the  Election 
and  Removal  of  Coroners  of  Counties,  and  of  Verderers  and  Regardexs  of  Forests ; 
with  an  Appendix  of  Forms  and  Cases.  Collected  from  the  Official  Books  of  the 
Receiver  of  Fines  of  the  Court  of  Chanceiy.    8vo.    Price  7<.  6d.  in  boards. 

Practical  Points  or  Maxims  in  Conveyancing :  being  Selections  from  the  MSS.  of 
Mr.  Butler,  Mr.  Preston,  Mr.  Bradley,  Mr.  Barton,  Sen.,  the  late  Mr.  Downing, 
and  others*  The  whole  revised  and  alphabetically  arranged  for  the  use  of  Students 
and  Practitioners.  With  Explanatory  Remarks,  and  an  Appendix  containing  Ob- 
servations on  Shelley's  settlement.  By  Charles  Barton,  Jun.  Esq.  of  the  Middle 
Temple.    8vo.    Price  16s.  boards. 

A  Letter  to  the  Right  Hon.  the  Lord  Advocate  of  Scotland,  regarding  the  Im- 
provements contemplated  in  a  Bill  lately  introduced  into  Parliament,  by  Sir  W.  Rae, 
Bart.,  intituled,  "  A  Bill  to  Alter  and  Amend  the  Law  regarding  the  taking  of 
Infeftments  in  Heritable  Property  in  Scotland."  By  D.  Black,  W.S.  Price  2t. 
sewed. 

Archbold's  Summary  of  the  Law  relative  to  Pleadings  and  Evidence  in  Criminal 
Cases ;  with  Precedents  of  Indictments,  &c.,  and  the  Evidence  necessary  to  sup- 
port them.  Fourth  Edition,  corrected  and  enlarged,  with  the  Dedsions  and  Statutes 
to  the  present  time.  By  John  Jervis,  of  the  Middle  Temple,  Esq.  Barrister  at  Law. 
12mo.    Price  17f.  boards. 

A  Summary  of  the  Law  relative  to  Appeals  against  Orders  of  Removal,  against 
Rates,  and  against  Orders  of  Filiation,  together  with  the  Practice  of  Quarter  Ses- 
sions in  Appeals.  Second  Edition,  with  very  considerable  additions  and  alterations* 
By  John  Frederick  Archbold,  Esq.  of  Lincoln's  Inn,  Barrister  at  Law.  12mo. 
Two  Vols.    Price  IL  8<«  boards. 

An  Abridgment  of  the  Law  of  Nisi  Prius.  By  William  Selwyn,  Esq.  Bairister 
at  Law.  The  Eighth  Edition,  with  considerable  alterations  and  additions.  In  Two 
Vols.  Royal  8vo.    Price  2i.  18s.  boards. 

Concise  Forms  in  Conveyancing.  By  Thomas  Coventry,  Esq.  Barrister  at  Law 
Fourth  Edition.    Price  6s.  6d,  boards.* 
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.  A  Memoir  of  the  Life  of  Robert  Henley,  Ear!  of  Northington,  Lord  Xfigh  Chan- 
cellor of  Great  Britain.  By  the  Bight  Hon.  Robert,  Lord  Henley,  his  Grandson. 
12mo.    Price  8<.  6d,  boards. 

A  Treatise  on  the  Parties  to  Actions,  the  Forms  of  Actions,  and  on  Pleading; 
^tfa  Second  and  Third  Volumes,  containing  Precedents  of  Pleadings  in  three 
Volumes.  By  Joseph  Chitty,  Esq.  of  the  ]\Gddle  Temple,  Barrister  at  Law*  The 
Fifth  Edition,  corrected  and  enlarged^    Price  4J.  14s.  6d, 

The  Justice  of  the  Peace  and  Parish  Officer.  By  Richard  Burn,  LL.D.  Twen« 
ty-sixth  Edition,  corrected  and  greatly  enlarged,  and  containing  a  New  Collection 
of  Precedents,  The  titles  "Excise  and  Customs,"  ^<  Poor,  and  Taiees."  By 
J.  Chitty,  Esq.  of  the  Middle  Temple,  Barrister  ^t  Law.  The  rest  of  the  Work 
by  Thomas  Chitty,  Esq.  of  the  Inner  Temple*  In  Six  Vols.  Price  5^.  Cloth 
boards. 
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Age,  medical  inquiries  lespectiiig,  344U 
Agreements,  classification  of,  376. 

construction  of  statute  of  frauds  as  to  agreements  respecting  lands,  377* 
Annuities  given  by  will,  385* 

when  considered  as  general  legacies,  386. 

as  to  investments  for  answering,  392« 

determination  of,  393. 

time  of  payment  of,  395. 

limitation  of,  397. 

when  a  charge  of,  passes  a  fee,  397. 
Appeals,  probable  increase  of  if  Local  Courts  established.  3,  48. 

inconveniences  of  in  France,  53* 
Attorneys,  necessity  of  keeping  their  duties  distinct  from  those  of  the  bar,  61 . 

works  on  the  law  of,  429. 

Bacon,  Lord,  his  opinion  of  the  importance  of  examining  the  principles  of  judicial 

decisions,  385. 
Bayley,  (Mr.  Baron),  address  of  on  his  retirement  from  the  K.  6.  252. 

opinion  of  respecting  unlicensed  medical  practice,  129. 
Bankruptcy,  projected  reforms  in,  254. 

bill  for  amendment  of,  510. 
Berenger,  M.  de,  speech  of  on  trial  of  ex-ministers  of  France,  272. 
Birth,  proofs  of  life  existing  at»  360. 
Brougham,  Lord  Chancellor^  review  of  his  local  court  bill,  1 .  «t  teq, 

particulars  of  his  appointment  to  the  woolsack,  253. 

measures  of  chancery  reform  introduced  by  him,  520. 
Brougham,  W.  appointed  Master  in  Chancery,  525* 

Chancery,  projected  reforms  in,  255* 
Church  Livings,  charges  on,  392« 

statutes  relating  to,  400* 

cases  relating  to,  401* 
Circuits,  present  inconveniences  of,  5. 
Commerce,  French  courts  of,  57. 

Commissioners,  for  reform  of  the  law,  proceedings  of,  256,  525. 
Contract  of  sale,  legal  doctrines  relating  to,  149,  et  seq. 

Cooper,  C.  P.,  papers  relating  to  Danish  Courts  of  Conciliation  drawn  up  by  him 
for  the  Chancellor,  37. 

review  of  his  Notes  on  Registration,  190. 
Costs,  present  mode  of  taxation  objected  to,  11. 

mode  of  amending,  13. 
County  courts,  reasons  of  their  disuse,  15. 
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Courts  of  Concitiation,  the  Chancellor's  plao  for  establishing,  considered,  35. 

documents  relating  to,  38. 

principles  of  explained,  41* 

objections  to,  42. 
Cremieuz,  M.,  speech  of,  308. 
Dawsou,  J.  H.  work  of,  on  the  law  of  attomeyt,  reritwad,  429» 

Ecclesiastical  Commission,  first  report  of,  451. 

Evidence,  the  subject  of,  considered  with  reference  to  the  difierenoe  between  the 

legal  and  equitable  jurisdictions,  378,  379. 
Executorship,  deyolution  of,  413. 

reason  of  rule  relating  to,  413. 

why  probate  necessary,  415. 

case  relating  to,  417. 

Foetal  Life,  proofs  of,  347. 

Foetus,  progressive  change  of  appearance  in,  345. 

Feame,  ingenious  argument  of  in  the  Stanwix  case,  357. 

Forensic  eloquence  of  Fiance,  265. 

France,  legal  reform  in.  50 

judicial  organization  of,  51 

procedure^  59 

avou^s  and  ministerial  officers  in,  249 

forensic  eloquence  of,  265 

translation  of  Sir  J.  Mackintosh's  Lecture  by,  67 

Germany,  state  of  law  in,  2,  69. 

Hamburgh,  courts  of,  251. 

Hayes,  W.,  notice  of  a  work  on  registration  by,.  195. 

Henley,  Lord,  his  life  of  Lord  NorthingtOn,  438.    . 

Humphreys,  memoir  of,  258. 

Hundred,  remedies  against,  132. 

Identity,  disputed,  remarkable  cases  of,  349,  352. 
Ireland,  adtainistration  of  justice  act  extended  to,  525* 

Janski,  Professor,  letter  from  as  to  Polish  Courts  of  Conciliation,  39. 
Juridical  Letters,  reviewed,  174         ' 

Legal  Education,  pamphlets  relating  to,  422. 

Limitations,  remarks  on  Lord  Tenterden's  act  relating  to,  178 

abstract  of  bill  relating  to,  518 
Local  courts.  Lord  Brougham's  bill  for  establishing,  reviewed|  1. 

mode  of  improving  suggested,  10. 
Lois  transitoires,  necessity  of  in  England,  174. 
Lorry,  Dr.,  his  strange  opinions  in  a  case  of  survivorship,  356. 
Lunacy,  bill  relating  |o,  521. 
Lungs,  floating  of,  under-rated  as  a  test  fo^  ascertaining  extra-uterine  life,  361. 

Mansel,  G .  B.  review  of  pamphlet  by,  422.    - 
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Mansfield,  4ife  of  liMrdy  p. -^« 

his  colleagues  on  the  heath,  72. 

improyements  in  the  practice  of  K.  B.  introduced  .by,  73>  74» 

his  learning  and  general  merits  as  a  judge,  75.  8S« 

his  shaw  in  the  formation  of  our  commercial  law,  84, 85. 

his  knowledge  and  frequent  application  of  the  civil  law,  85,  ^6, 

attacked  by  Junius,  86,  87. 

his  conduct  in  libel  cases,  87.  91, 

his  speech  in  Wilkes'  case,  93.  94. 

opposed  to  Chatham  and  Camden,  95. 100. 
'  his  opinions  on  religious  toleration,  102. 103. 

his  house  burned  down  by  the  mob,  104. 

created  earl  Mansfield,  108. 

his  private  character  and  manners.  109.  112. 

his  retirement  from  the  bench,  113. 

character  and  anecdotes  of,  113. 118. 

his  death,  119. 
Manslaughter,  by  medical  practitioners,  legal  doctrines  respecting^  125*7. 
Martignac,  M.  de,  speeches  by,  278,  291. 
Mason  y.  Mason,  case  of,  358. 
Maugham,  J.  work  of,  on  the  law  of  attorneys,  reviewed,  429. 

Medical  Jurisprudence,  series  continued,  121,  344. 

Mercantile  Lnw,   149  et  Boq. 

Merrifield,  J.  review  of  work  on  the  law  of  attorneys,  and  costs  by,  429. 

Mewbum,  F.,  notice  of  his  pamphlet  on  registration,  192. 

Northington,  Earl  of,  review  of  Lord  Henley's  memoir  of,  438.^ 

Paike,  J.  J.,  quotations' from  his  evidence  on  registration,  194;  201. 

appointment  to  professorship  at  king's  college,  258. 
Physicians  and  Surgeons,  statutes  of,  relating  to  unlicensed  practice,  12-23. 
Powers,  distinguished  from  authorities,  142,  143. 
Powers  of  Sale,  execution  of,  by  the  survivors  of  several  donees,  141. 

contained  in  wills,  144. 

conveyances  to  uses,  146. 
Premature  Puberty,  cases  of,  348. 

Registration,  state  of  the  question,  and  review  of  books  on,  190. 

necessity  for  further  deliberation,  194. 

Mr.  Campbell's  speech  on,  198. 
Ricard,  Advocate,  case  of  survivorship  related  by,  355. 
Royer-Collard,  M.  le  Professeur,  review  of  his  introduction  to  Mr.  Cooper's  Letties,  50. 

Sauzet,  M.,  speech  of  for  the  ex-ministers  of  Fr^ce,  302. 

Savigny,  quoted,  2,  69,  in  notis. 

Scotland,  particulars  of  as  to  the  judicial  system  of,  15. 

list  of  the  inferior  courts  of,  26. 

disadvantages  of,  28,  et  seq, 
Scrinia  Reserata,  review  of,  310. 
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Specific  perfbnnance,  principles  of  the  courts  of  equity  with  regard  to,  379. 

Spence,  George,  high  merits  as  a  chancery  reformer^  265. 

St.  John  Long,  case  of»  122. 

Stanwiz,  General,  case  of,  856; 

Statute  of  Frauds,  construction  of  the  fourth  section  relating  to  agreemeftts  made  on 

sale  of  lands,  377. 
Stoppage  in  transitu,  history  of  the  law  of,  152. 

nrinciples  of,  155. 

effect  of  actual  delivery  upon  the  right  to,  157. 

insolvency  necessary  to  justify,  159. 

an  actual  stoppage  necessaiy,  160. 

when  transitus  complete,  161. 

effect  of  constructive  possession  on,  167. 

remarks  on  a  case  relating,  to,  173.  note. 
Sugden,  Sir  Edward,  speech  on  chancery  reform  noticed,  255. 

opposition  of  to  a  transfer  of  business  to  the  Rolls,  524. 
Survivorship,  law  of  different  countries  respecting,  353-4. 

Tenterden,  Lord,  bills  by,  257,  525. 
Tithes,  pressent  state  of  laws  relating  to,  181. 

eflect  of  judicial  decisions,  182. 

imperfection  of  books  on,  183. 

necessity  of  resorting  to  the  old  law,  187. 

remarks  on  the  Archbishop  of  Canterbury's  bill  relating  tO>  188. 
Trial  of  ex-ministers  of  France,  265. 
Turnpike  Act,  notes  on  the  general,  407. 

road  annoyances,  408. 

exemptions,  408. 

toll-gates,  408.  ^ 

hedges  and  trees,  409. 

saw-pits,  410. 

alteration  of  roads>  410. 
Van  Butchell,  Martin,  trial  of,  128. 
Williams,  Lord  Keeper,  life  of,  by  Bishop  Hacket,  310. 

appointed  chaplain  to  Lord  EUesmere,  316. 

entrusted  with  the  great  seal,  319.  320. 

his  injdustry  as  lord  keeper,  324—326. 

dismissed  from  office,  334. 

his  mode  of  living  at  Buckden,  335—339. 

confined  in  the  Tower,  340. 

his  death,  343. 
Williamson,  John,  trial  of,  128, 131. 
Witnesses,  right  of  to  remuneration,  13. 
Zacchia  Paolo,  his  medico-legal  researches,  352. 

curious  cases  in  his  Consilia,  354-5. 
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